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On  page  16  for  "Carnes,"  read  '*  Gaines." 

On  page  89  line  3  from  bottom,  after  "office,"  insert  "  in  a  proper  case." 
On  page  90,  line  28,  instead  of  "do  so,"  read  "have  such  effect." 
On  page  92,  line  7,  alter  "declared,"  read  »*  that." 
On  page  93,  line  7,  after  **  was,"  read  "thereby." 
On  page  96  line  28  from  top,  for  "  former,"  read  **  latter." 
On  page  96  line  25  from  top,  for  "  latter,"  read  **  former." 
On  page  112  line  8  from  bottom,  for  "trust,  read  "trusts." 
On  page  146  line  20 from  top,  for  "renumeration,"  read  "remuneration." 
On  page  147  line 2  from  bottom,  after  "it,"  insert  "should." 
On  page  149  line  19  from  top,  for  "  did,  read  "  does." 
On  page  149  line  21  from  top,  for  "  was,"  read  "  has  been." 
On  page  149  line  30  from  top,  after  •*  to,"  insert  "that  of." 
On  page  164  last  line,  after  "  that,"  insert  "that  was  valid  between  the  par- 
ties but." 

On  page  166  line  1  from  top,  omit  "was." 
On  page  208,  for  "Kurn,"  read  "Kuhn." 
On  page  208,  for  "  20  Gratt,"  read  "  20  Gratt.  344." 
On  page  261,  for  "  Kurn,"  read  '*Kuhn." 
On  page  377  line  2  from  bottom,  for  ''1872,"  read  "  1862." 
On  page  379  line  22  from  top,  after  "  the,"  insert  "  value  of  the." 
On  page  380,  line  18,  instead  of  "reversed,"  read  "reserved." 
On  page  382,  line  10,  atter  "condition,"  insert  " —     (dash.) 
On  page  414,  line  12,  after  "under."  read  "the"  instead  of  "that,"  and  after 
"  Assembly,"  read  "just  mentioned." 

On  page  417,   line  21,  after    "other,"   a  paragraph    should  commence  with 
"  Though." 

On  page  418,  line  16,  after  "maples,"  omit  "the." 
On  page  426,  line  20,  after  "  conveyed,"  read  "as  suggested." 
On  page  441,  line  30,  instead  of  "the  original,"  read  "such." 
On  page  446,  line  29,  instead  of  " attained."  read  "obtained." 
On  page  446,  line  10,  after  "derived  from,"  insert  "the  verb  ^ concedo^^ 
On  page  632,  lor  "Frjinklin,"  read  "National." 
On  page  584,  line  7,  instead  of  "  in  which,"  read  "  wherein." 
On  page  622  line  9  from  top,  after  "said,"  insert  "Circuit  Court  of  said." 
On  page  624,  last  line,  for  "  entertained,"  read  "  entertain." 
On  page  626  line  17  from  top,  for   "  as,"  read  "  us." 
On  page  638  line  18  from  top.  for  "said,"  read  "void." 

On  page  675,  top,  read   "  The  Hon.  Thayer  Melvin,  judge  oi  First  Judicial 
Circuit,  presided  at  the  trial  below,"  instead  of  "  Hon.  Joseph  A.  Chapline,  «&c." 
On  page  708  last  lirfe,  for  "one,"  read  "  any." 
On  page  786  first  line,  for  "  made,"  read  "sold." 
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WHEBUNG. 

Bell's  Admr.  t%  Humphrey. 

Julv  17,  1874. 

Henry  Bell,  a  rosideiit  of  the  count \'   of  Ohio,  during  his  lifetime,         1874. 
inside  and  published,  in  due  form  of  law,  his  lost  will,  which  is  in  these    *'"*^®  Term, 
words,  to-wit: 

"In  the  name  of  God,  Amen :  I,  Henrv  Bell,  of  Ohio  county,  and 
8tate  of  Virginia,  being  of  sound  mind  and  memory,  do  make  and 
publish  this,  my  last  will  and  testament: 

Item  First — I  direct  that  all  my  just  debts  and  funeral  expenses  be 
paid  80  soon  after  my  decease  a.s  possible,  out  of  the  first  moneys 
which  shall  come  into  the  hands  of  my  executors,  from  any  portion  of 
my  estate  ordered  to  be  sold,  real  or  personal.  I  also  direct  that  a 
valuation  or  appraisement  be  made  of  all  my  personal  estate,  by  three 

mother  cases  decided  at  the  June  Term  may  be  found  reported  in  Vol.  7,  West 
Vifginitt  Reports. 
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1874.        judicious  neighbors,  and,  after  being  signed  with  their  names,  that  a 

"_cop3'  of  the  same  be  given  to  each  ofmv  executors. 

BeU'^Adm^. 

V.  Item  Second — I  will  that  all  my  personal  estate,  except  my  house- 

Humphrey,  hold  and  kitchen  fUmiture,  shall  be  sold  at  public  auction.on  a  reason- 
able credit,  immediately  after  the  expiration  of  Thomas  Creightou's 
lease,  which  will  expire  in  September,  1840;  the  net  proceeds  of 
which,  my  personal  estate  aforesaid,  as  ordered  to  be  sold,  I  will  and 
give  to  my  wife  and  children,  .share  and  share  alike,  the  share  of  each 
child  to  be  applied  to  the  education  thereof,  under  the  direction  of  my 
executors. 

Item  Third — I  give  and  bequeath  unto  my  wife  nil  my  household 
and  kitchen  furniture,  for  her  own  use. 

Item  FourfJi — It  is  my  will  and  intention  that  all  the  real  estate  of 
which  I  shall  die  possessed  or  entitled  to  have,  in  law  or  equity,  ex- 
cept my  farm  on  which  I  reside,  shall  be  sold  by  my  executors,  or  the 
survivor  of  them,  or  the  one  qualifying  and  undertaking  to  act,  for  n 
fair  and  reasonable  value,  getting  always  the  most  that  can  be  got;  to 
be  sold  on  a  credit  bv  instalments,  as  is  usual  in  such  cases,  and  to  ef- 
fectuate  this,  my  intention,  I  give  and  devise  all  my  real  e.«tate  to 
which  I  may  die  entitled,  as  aforesaid,  (except  my  home  farm  on . 
which  I  reside,)  to  my  executors,  or  to  the  survivor,  and  if  both  do  not 
qualify  and  undertake  to  act,  as  my  executors,  to  the  one  so  qualify- 
ing and  undertaking  to  act,  with  full  power  and  authority  to  sell 
and  dispose  of  the  same  as  fully  as  I  would  do  if  living. 

Item  Fifth — I  give  and  bequeath  the  said  farm,  on  whieh  I  now  re» 
side,  to  my  only  son  Moses  and  his  heirs,  provided  my  wife  should 
not  have  another  son  bv  me ;  but  if  she  has  another  son  bv  me,  born 
alive,  whether  before  or  after  my  death,  then  I  will  and  devise  the 
said  home  farm  on  which  I  now  live,  together  with  the  piece  or  parcel 
of  land  I  bought  of  Mary  Hosack,  and  which  Mary  Hosack  now  occu- 
pies, to  my  son  Moses,  and  such  other  son  as  my  wife  may  have  by  me 
before  or  after  my  death,  to  be  equally  divided  between  them,  by  my 
executors :  and  I  direct  that  my  home  farm  and  the  Mary  Hosack 
farm,  be  divided  between  my  sons  as  follows,  to-wit:  a  jiortion  of  the 
home  farm  be  taken  from  and  added  to  the  Marv  Hosack  farm,  so  iis 
to  make  the  shares  of  each  equal ;  but  should  my  wife  have  no  other 
son  by  me,  born  alive,  before  or  after  my  death,  then  said  home  fann 
to  go  to  my  son  Moses,  and  the  Mar}'  Hosack  farm  to  pass  to  my  ex- 
ecutors, and  to  be  sold  as  I  have  directed  in  regard  to  all  my  other 
lands ;  but  should  my  wife  have  another  daughter  by  me,  born  alive, 
whether  before  or  after  my  death,  such  daughter  is  to  hnve  her  share 
with  the  mother  and  the  other  six  children,  of  the  personal  property 
brifore  directed  to  be  sold,  and  to  have  also  an  equal  .«hare  with  my 
<»ther  daughters. 

Item  Sixth — I  will  and  bequeath  my  said  home  farm  to  my  wife  in 
lieu  and  instead  of  dower,  for  and  during  her  natural  life,  and  no 
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longer,  with  this  request  and  direction  to  my  wife,  that  she  will  not         1874. 
cultivate  more  of  the  land  in  indian  corn  than  five  acres  in  any  one  ---"--^-""'- 
year,  and  that  one  hundred  sheep  be  kept  on  the  place  annually,  Boll's  Ad mr. 

lietn  Seveiiih — I  also  will  and  bequeath  that  the  net  proceeds  of  the'  H"'"phrey. 
lands,  before  given  to  my  executors  to  be  sold,  be  given  to  my  daugh- 
ters and  divided  among  them,  share  and  share  alike ;  and  after-born 
daughters  of  mine,  whether  born  in  my  life  or  after  my  death,  as 
aforesaid,  to  have  an  equal  share  and  part  with  my  other  daughters: 
the  proceeds  of  the  same  is  to  be  put  out  at  interest  by  my  executors, 
on  good  real  security,  and  the  share  of  each  paid  to  her  when  she  is 
married  or  twenty-one  years  of  age,  as  either  event  may  happen  first. 

It  is  further  my  will  that  if  any  one  of  my  daughters  should  die 
without  being,  or  having  been,  married,  and  under  the  age  of  twenty- 
<ine  years,  that  her,  or  their  share,  shall  go  to  the  surviving  sister  or  sis- 
ters; and  if  I  should  have  another  son  born  alive,  before  or  after,  my 
death,  that  in  case  one  of  them  dies  without  being  married  or  having 
iH'cn  married,  and  under  the  age  of  twenty-one  years,  the  said  honn* 
farm  shall,  in  such  case,  go  to  the  surviving  son;  and  the  Mary  Hosack 
farm  shall  go  to  my  executors  or  the  survivor  of  them,  or  the  one 
.qualifying,  and  be  sold  as  aforesaid,  and  the  proceeds  thereof  be  di- 
vided among  my  daughters  then  living. 

If  any  difficulty  or  dispute  should  arise  about  the  division  or  distri- 
lyutiun  of  my  real  or  personal  estate,  it  is  my  desire  that  the  same  be 
rrferred  for  settlement  and  adjustment  to  the  decision  and  award  of 
three  intelligent,  honcst^and  capable  men. 

I  do  make,  constitute  and  appoint  my  friends,  Jacob  Gooding 
and  James  Vance;  executors  of  this,  my  last  will  and  testament,here- 
by  revoking  any  and  all  former  wills  by  me  at  any  time  made. 

It  is  my  wish  that  as  to  the'real  estate  ordered  to  be  sold,  the  court 
require  no  security  from  them,but  that  as  to  the  personal  estate  they  give 
the  usual  security;  if,  in  the  education  of  my  children,  what  is  before 
given  for  that  purpo.^e  should  not  I; e  enough,  that  the  annual  profits, 
•or  interest  otherwise  arising,  may  be  applied  to  that  purpose ;  I  also 
charge  my  wife  with  the  education  of  my  sons — not  a  classical  educa- 
tion, but  only  a  common  one,  such  as  is  common  among  boys  of  the 
neighborhood ;  I  also  charge  the  rent  of  the  Mary  Hosack  farm  with 
the  education  of  mj'  sons,  should  my  wife  have  another  son  to  educate. 

In  witness  whereof,  I,  Henry  Bell,  the  testator,  have  to  this,  my 
last  will  and  testament,  written  on  one  sheet  of  paper,  set  my  hand 
And  seal  this  26th  day  of  October,  in  the  year  of  our  Lord,  one  thou- 
>and  eight  hundred  and  thirty-nine, 

(Signed)  Hbnry  Bell,    [Seal.] 

The  will  was  executed  in  the  presence  of  three  subscribing  witnesses. 

After  the  death  of  the  testator,  and  at  the  February  term,  1840,  of 
the  county  court  of  Ohio  county,  the  will  was  duly  proven  and  admit- 
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ISH.  ted  to  probate.  On  the  2nd  of  March,  1840,  the  executors  named  in 
June  Term,  ^y^^  ^m  ^^]^  qualified  and  gave  bond  and  security  as  such,  before  the 
Beirs  Admr.  said  county  court,  according  to  law. 

Jlumphrcv.  *  The  testator,  at  his  death,  left  his  widow  and  seven  children  living  ; 
and  his  widow  had  a  daughter  a  few  days  after  his  death.  The  chil- 
dren are  as  follows :  Margaret  J.,  born  1822  ;  Ann  E.,  born  Septem- 
ber, 1824 ;  Moses,  born  November,  1828;  Maria  L.,  born  October,  1830; 
Sallie  A.,  born  August,  1833;  Mary  E.,  born  May,  1836;  Melvina  E., 
born  March,  1838;  Henrietta  V.,  born  Jannary  31,  1840;  Margaret 
J.,  married  to  John  Hosack,  and  died  after  she  became  21  years  old — 
leaving  one  child,  Henry  Hosack,  who  is  still  living,  and  is  of  full 
age;  Maria  L.,  married  Lewis  Powell,  and  died,  and  left  but  one  child, 
who  lived  but  a  few  months — her  husband,  the  father  of  the  child,  U 
still  living;  Mary  E.,  died  at  the  age  of  12  years:  Eliza  A.,  marrie<l 
Joseph  F.  Buchanan.  Sarah  A.,  Henrietta  V.,  Melvina  E.,  Moses  Bell, 
are  still  living. 

The  parcel  of  land  in  controversy,  contains  forty-four  acre.*,  and  is 
no  part  of  the  testator  s  home  farm  or  the  Mary  Hosack  farm,  and  it 
has  never  been  sold  by  the  executors  or  the  survivor  of  them. 

Before  this  suit  was  brought  Jacob  Gooding,  one  of  the  executors, 
died,  and  after  his  death  ejectment  was  brought  against  the  defendant 
Humphrey,  by  Vance,  the  surviving  executor,  to  recover  the  said 
parcel  of  forty-four  acres  of  land;  Vance  died  during  the  pendency  of 
the  suit,  and  the  suit  was  duly  revived  in  the  name  of  John  D.  Max- 
well, administrator  dr  bonis  )ion  with  the  will  annexed,  of  the  testator- 

The  testator  during  his  life  brought  ejectment  in  the  circuit  court  of 
Ohio  county,  against  certain  persons  named  Marlow,  to  recover  said 
forty-four  acres  of  land,  which  suit  was  pending  and  not  finally  deter- 
mined, until  the  8th  September.  185G,  whon,by  a  decision  of  the  ccurt<if 
appeals  of  Virginia,  the  judgment  of  the  circuit  court  in  favor  of  said 
testator's  lessee,  was  afiirmed.  Soon  after  this  decision  writs  of  p<»s- 
session  were  issued  at  the  instance  of  the  executors,  but  never  exe- 
cuted. 

In  November,  1871,  Joseph  H.  Little  bargained  and  sold  by  contra<'t. 

four  undivided   fifths  of  said   acres  of  land  to  defendant  Huiw- 

phrej',  for  $1,472,  payable  in  instalments,  and  bound  himself  to  make  a 
general  warranty  deed  therefor,  when  all  the  purchase  money  shi»uld 
be  paid.  Said  Eliza  A.  and  her  husband,  on  the  14th  day  of  Noveiii. 
1868,  by  deed,  conveyed  to  said  Little,  in  consideration  of  one  dollar, 
their  interest  in  the  land  in  controversy;  and  on  the  21st  of  Novem- 
ber, 1868.  Sarah  A.,  Melvina  E.  and  Henrietta  V.  Bell,  in  considen:- 
tion  of  $25,  by  deed,  conveyed  their  interest  in  the  land  in  controver- 
sy to  said  Little.  Each  of  said  last  named  deeds  are  deeds  of  genet  al 
warranty.  Plaintiff  and  defendant  both  claim  title  under  the  testator, 
and  there  is  no  dispute  as  to  the  testator  having  title  to  the  land  at 
his  death, — Held: 


BpH'b  Adiiir. 


OF  WEST  VIRGIXIA. 

1.  That  the  will  of  the  testator  pussed  to  the  executors  a  power  coupled         *874. 

with  an  interest  in  the  land  in  controversy ;  that  it  invested  them. 

with  the  fee  simple  estate  in  the  land  in  trust  to  sell  and  pay  the 

net  proceeds,  in  money,  to  the  djiughters,  &c.,  and  it  hroke  the  in-   n„,„j>i,^.j.^ 

heritance. 

2.  That  it  was  a  general  intention  of  the  testator,  b}-   his  will,  to  give 

money,  personal  estate,  to  his  daughters,  and  not  land  in  kind. 

3.  That  the  general  intent  of  the  testator  has  never  been  aecompliteh- 

ed,  nor  is  it  impo^siblo  of  accomplishment,  in  the  sense  in  which 
such  devises  are  usually  made,  so  as  to  vest  the  legal  or  equitable  es- 
tate, in  fee  simple,  in  the  land,  in  the  daughters  or  their  descend- 
ants, or  either  of  them,  when  the  youngest  child  became  twenty- 
one  years  old,  or  since. 

4.  That,  on  the  death  of  Gooding,  the  said  power  coupled  with  an  inter- 

est, as  aforesaid,  survived  to  Vance ;  and  Vance,  as  surviving  exe- 
cutor, had  the  right  to  maintain  ejectment  against  defendant 
Humphrey,  for  the  recovery  of  said  land  at,  the  commencement  of 
this  suit. 

6.  That  upon  the  death  of  the  surviving  executor,  Vance,  it  was  compe- 
tent and  proper  to  revive  the  suit  in  the  name  of  the  administra- 
tor de  bonis  non  of  the  testator,  he  being  invested  by  law  with  the 
right  to  prosecute  it. 

6.  On  the  death  of  the  testator  it  was  the  right  of  the  executors  to  en- 

ter upon  the  land  and  take  the  rents  and  profits. 

7.  The  delay  of  the  sale  of  the  land  did  not  divest  the  right  of  the  ex- 

ecutors to  recover  it  in  ejectment. 

8.  It  was  competent  for  the  devi-^ees  of  the  net  proceeds  of  sale,  or 

any  of  them,  to  have  filed  a  bill  in  equity,  at  any  time,  to  compel  a 
sale  and  the  execution  of  the  trust,  according  to  the  general  intent 
of  the  testator. 

I*.  The  right  the  surviving  executor  had  to  the  jKDSsession  of  the  lands 
in  controversy  had  not  been  divested  at  the  commencement  of  the 
action  of  ejectment. 

10.  It  would  have  been  improper  for  the  executors  to  have  sold  the 
land  in  controversy  while  the  title  thereto  was  controverted  in 
the  ejectment  commenced  by  the  testator  during  his  life,  and 
which  was  not  determined  till  1850. 

11.  Wills  are  to  be  construed  according  to  the  intention  of  the  testa- 
tor, but  to  this  rule  there  are  several  well  defined  qualifications, 
among  which  are:  First.  The  first  universal  qualification  of  the 
rule,  is,  that  it  is  the  intention  of  the  the  toctator  expressed  in  the 
will ;  and  this  must  be  judged  of,  exclusively,  by  the  words  of  the 
instrument,  as  applied  to  the  subject  matter  and  the  surrounding 
circumstances.     SrrotifL  "When  the  general  Intent  of  the  testator 
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1874.  is  clear,  and  it  is  impracticablo  to  give  cfTect  to  all  the  language 

of  the  instrument,  expressive  of  some  particular  or  special  intent, 


V. 

Humphrey. 


BelPa  Admr.  ^-^q  latter  must  yield  to  the  former;  but  every  expressed  intent  of 

the  testator  must  be  carried  out  when  it  can  bo.  Third.  A  clearly 
expressed  intention  in  one  portion  of  the  will  is  not  to  yield  to  a 
doubtful  construction  in  any  other  portion  of  the  instrument. 

An  appeal;  operating  2i^^  supersedeas,  by  the  plaintiif 
below,  from  the  judgment  of  the  circuit  court  of  Ohio 
county,  in  a  suit  lately  pending  in  said  court,  wherein, 
John  D.  Maxwell,  as  administrator  de  bonis  noriy  with 
the  will  annexed,  of  Henry  Bell  was  plaintiff,  and  Rob- 
ert Humphrey,  defendant.  The  judgment  was  entered 
on  the  20th  day  of  November,  1873.  The  other  facts, 
together  with  the  will  of  said  Bell,  appear  in  the  opin- 
ion of  the  Court. 

The  Hon.  Thayer  Melvin,  judge  of  said  circuit  court, 
presided  at  the  trial  in  the  court  below. 

William  Erskine  for  the  appellant. 
Taylor  &  Barr  for  the  appellee. 

Haymond,  President: 

This  is  an  action  of  ejectment  brought  and  decided 
in  the  circuit  court  of  the  county  of  Ohio. 

« 

Henry  Bell,  who  resided  in  said  county,  died  on  the 
26th  day  of  January,  1840.  Before,  and  at,  the  time  of 
his  death,  he  was  the  owner  of  the  real  and  persona? 
estate  mentioned  and  devised  in  the  will,  hereinafter  set 
forth.  Before  his  death,  to-wit :  on  the  26th  day  of  Oc- 
tober, 1839,  he  made  and  published  his  last  will,  in  due 
and  proper  form.  At  the  February  term,  1840,  of  the 
county  court  of  the  county  of  Ohio,  the  will,  so  made, 
was  produced  before  that  court  and  proven  by  two  of  the 
subscribing  witnesses  thereto,  and  ordered  by  the  court 
to  be  recorded.     The  will  is  in  these  words  viz : 

^'In  the  name  of  God,  Amen.  I,  Henry  Bell,  of  Ohio 
county  and  state  of  Virginia,  being  of  sound   and  dis- 


Beir«  Adinr. 

V. 

iruiuiiJurey. 
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posing  mind  and  memory,  do  make  and  publish  this  my  juui^Tomi. 
last  will  and  testament. 

Item  first.  I  direct  that  all  my  just  debts  and  funeral 
'expenses  be  paid  as  soon  after  my  decease  as  possible 
out  of  the  first  moneys  which  shall  come  into  the  hands 
of  my  executors  from  any  portion  of  my  estate  ordered 
to  be  sold,  real  or  personal.  I  also  direct  that  a  valua- 
tion or  appraisement  be  made  of  all  my  personal  estate, 
by  three  judicious  neighbors,  and  after  being  signed 
with  their  names,  that  a  copy  of  the  same  be  given  to 
each  of  mv  executors. 

Item  second,  I  will  that  all  my  personal  estate,  except 
my  household  and  kitchen  furniture,  shall  be  sold  at 
public  auction,  on  a  reasonable  credit,  immediately  after 
the  expiration  of  Thomas  Creighton's  lease,  which  will 
expire  in  September,  1840;  the  net  proceeds  of  which, 
my  personal  estate  aforesaid,  as  ordered  to  be  sold.  I 
will  and  give  to  my  wife  and  children,  share  and  share 
alike,  the  share  of  each  child  to  be  applied  to  the  edu- 
cation thereof,  under  the  direction  of  my  executors. 

Item  third.  I  give  and  bequeath  unto  my  wife,  all  my 
household  and  kitchen  furniture  for  her  own  use. 

Item  fourth.  It  is  my  will  and  intention  that  all  the 
real  estate  of  which  I  shall  die  possessed,  or  entitled  to 
have  in  law  or  equity,  except  my  farm  on  which  I  reside, 
shall  be  sold  by  my  executors,  or  the  survivor  of  them, 
or  the  one  qualifying  and  undertaking  to  act,  for  a  fair 
and  reasonable  value,  getting  always  the  most  that  can 
be  got;  to  be  sold  on  a  credit  by  instalments,  as  is  usual 
in  such  cases,  and  to  effectuate  this  my  intention,  1  give 
and  devise  all  my  real  estate,  to  which  I  may  die  entit- 
led as  aforesaid,  (except  my  home  farm  on  which  I  re- 
side,) to  my  executors,  or  to  the  survivor,  and  if  both  do 
not  qualify  and  undertake  to  act  as  my  executors,  to  the 
one  so  qualifying  and  undertaking  to  act,  with  full 
power  and  authority  to  sell  and  dispose  of  the  same  as 
fully  as  I  would  do,  if  living. 
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june^TCTJii.       Item  fifth,     I   give  and  bequeath   the   said   farm  on 
"^^j.^^^j^^  which  I  now  reside,  to  my  only  son  Moses  and  his  heirs, 
▼.         provided  my   wife  should  not  have   another  son  by  me, 
ump  rey.  j^^^  jj.  ^^^  j^^^   another  son  by  me,   born  alive,  whether 

before  or  after  my  death,  then  I  will  and  devise  the  said 
home  farm  on  which  I  now  live,  together  with  the  piece 
or  parcel  of  land  I  bought  of  Mary  Hosack,  and  which 
said  Mary  Hosack  now  occupies,  to  ray  son  Moses  and 
such  other  son  as  my  wife  may  have  by  me,  before  or 
after  my  death,  to  be  equally  divided  between  them,  by 
my  executors ;  and  I  direct  that  my  home  farm  and  the 
Mary  Hosack  farm  be  divided  between  my  sons  as  fol- 
lows, to-wit :  a  portion  of  the  home  farm  to  be  taken 
from  and  added  to  the  Mary  Hosack  farm,  so  as  to  make 
the  shares  of  each  equal.  But  should  my  wife  have  no 
other  son  by  me,  born  alive,  before  or  after  my  death, 
then  said  home  farm  to  go  to  my  son  Moses,  and  the 
Mary  Hosack  farm  to  pass  to  my  executors,  and  be  sold, 
as  I  have  directed  as  to  all  my  other  lands.  But  should 
my  wife  have  another  daughter  by  me,  born  alive, 
whether  before  or  after  my  death,  such  daughter  is  to 
have  her  share  with  the  mother  and  the  other  six  chil- 
dren, of  the  personal  property  before  directed  to  be  sold, 
and  to  have  also  an  equal  share  with  my  other  daughters 
in  my  property,  which  in  this  will  is  given  to  my 
daughters. 

Item  sixth,  I  will  and  bequeath  my  said  home  farm 
to  my  wife  in  lieu  and  instead  of  dower,  for  and  during 
her  natural  life,  and  no  longer,  with  this  request  and  di- 
rection to  my  wife,  that  she  will  not  cultivate  more  of 
land  in  indian  corn  than  five  acres  in  any  one  year,  and 
that  one  hundred  sheep  be  kept  on  the  place  annually. 

Item  seventh,  1  also  will  and  bequeath  that  the  net 
proceeds  of  the  lands,  before  given  to  my  executors  to 
be  sold,  be  given  to  my  daughters  and  divided  among 
them,  share  and  share  alike;  and  after-born  daughters  of 
mine,  whetber  born  in  my  life  or  after  my  death,  as 
aforesaid,  to  have  an  equal  share  and  part  with  my  other 
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daughters.     The  proceeds  of  the  same  is  to  be  put  out  junl^xerm. 
at  interest  by  my  executors,  on  good  real  security  and  the"^^jj,^  ^^^^^ 
share  of  each  paid  to  her  when  she  is  married  or  twenty-         v. 
one  yeai"s  of  age,  as  either  event  may  happen  first.  "miMrey. 

It  is  further  my  will  that  if  any  one  of  my  daughters 
should  die  without  being,  or  having  been,  married,  and 
under  the  age  of  twenty-one  years,  that  her  or  their 
share  or  shares  shall  go  to  the  surviving  sister  or  sisters  ; 
and  that  if  I  should  have  another  son  born  alive  before 
or  after  my  death,  that  in  case  one  of  them  dies  without 
being  married,  or  having  been  married,  and  under  the 
age  of  twenty-one  years,  the  said  home  farm,  shall,  in 
such  case,  go  to  the  surviving  son,  and  the  Mary  Hosack 
farm  shall  go  to  my  executors  or  the  survivor  of  them, 
or  the  one  qualifying,  and  be  sold  as  aforesaid,  and  the 
proceeds  thereof  be  divided  among  my  daughters,  then 
living. 

If  any  difficulty  or  dispute  should  arise  about  the  di- 
vision or  distribution  of  my  real  or  personal  estate,  it  is 
rav  desire  that  the  same  be  referred  lor  settlement  and 
adjustment  to  the  decision  and  award  of  three  intelli- 
gent, honest,  and  capable  men. 

I  do  constitute,  and  appoint  my  friends  Jacob  Good- 
ing and  James  Vance,  executors  of  this  my  last  will  and 
testament,  hereby  revoking  any,  and  all,  former  wills,  by 
me,  at  any  time,  made. 

It  is  my  wish  that  as  to  the  real  estate  ordered  to  be 
sold  the  court  require  no  security  from  them,  but  that 
as  to  the  personal  estate  they  give  the  usual  security. 

If  in  the  education  of  my  children,  what  is  before 
given  for  that  purpose  should  not  be  enough,  that  the 
annual  profits  or  interest  otherwise  arising  may  be  ap- 
plied to  that  purpose. 

I  also  charge  my  wife  with  the  education  of  my  sons — 
not  a  classical  education,  but  only  a  common  one,  such 
as  is  common  among  the  boys  of  the  neighborhood. 

I  also  charge  the  rent  of  the  Mary  Hosack  farm   with 
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1874.       ^i^Q  education  of  my  sons,  should  my  wife  have  another 


June  Term. 


.r~son  to  educate. 


liuinphrey. 


Bell's  Adnir. 

V.  In  witness  whereof,  I  Henry  Bell,  the  testator,  have, 

to  this  my  last  will  and  testament,  written  on  one  sheet 
of  paper,  set  my  hand  and  seal  this  26th  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-nine. 

Henry  Bell.     [Seal.] 

Signed,  sealed,  and   delivered  in   the  presence  of  us, 
Avho  have  subscribed  in  the  presence  of  each  other : 

Thomas  Henderson, 
James  W.  Clemens, 
Edward  W.  Carrere." 

It  appears  that  James  Vance  and  Jacob  Gooding,  the 
two  executors  named  in  the  will,  appeared  before  the 
county  court  of  the  county  of  Ohio,  on  the  2d  day  of 
March,  1840,  and  duly  qualified  and  gave  bond  with  se- 
curity in  the  penalty  of  $6,000.00,  the  amount  fixed  by 
the  county  court,  as  executors  of  said  will,  and  certificate 
was  granted  them  for  obtaining  probate  of  said  will,  in 
due  form;  that  said  Bell,  at  his  death,  left  his  widow  and 
seven  children  living,  and  that  he  had  one  daughter  born 
a  few^  days  after  his  decease.  The  children  are  named 
and  were  born  as  follows :  Margaret  Jane  Bell,  born 
1822;  Ann  Eliza  Bell,  born  September  17,  1824;  Moses 
Bell,  born  November  22,  1828;  Maria  L.  Bell,  born 
October  3,  1830 ;  Sallie  A.  Bell,  born  August  25,  1833  ; 
Mary  E.  Bell,  born  May  3,  1836  ;  Melvina  E.  Bell,  born 
March  4, 1838  ;  Henrietta  V.  Bell,  born  January  31, 1840. 

It  also  appears  that  Margaret  Jane  Bell  was  married 
to  John  Hosack,  and  died  after  she  attained  the  age  of 
twenty-one  years,  leaving  one  son,  Henry  Hosack,  who 
is  still  living,  and  is  of  full  age.  Also  that  Maria  L. 
Bell  was  married  to  Lewis  Powell,  and  died  leaving  her 
husband,  who  is  still  living,  and  one  child  who  died  but  a 
few  months  after  her  death;  and  that  Mary  E.  Bell  died 
at  the  age  of  twelve  years ;  and  that  the  other  five  chil- 
dren are  still  living. 
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It  also  appears  that  the  land  in  controversy  is  no  part  june^Term. 
of  either  the  farm  which  the  testator  calls  his  home'g^jj.g  \^^^ 
farm  or  of  that  which  he  calls  the  Mary  Hosack  farm;  ▼• 
and  that  it  has  never  been  sold  by  the  executors  or  the 
survivor  of  them  ;  that  before  the  commencement  of  this 
suit  Jacob  Gooding,  one  of  the  executors  aforesaid  died; 
and  after  his  death  this  suit  was  brought  by  Vance,  the 
surviving  executor  of  Henry  Bell  deceased,  against  the 
defendant,  the  said  Vance  having  died  after  the  com- 
mencement of  the  suit.  During  the  pendency  thereof,  in 
the  circuit  court,  afterwards,  and  on  the  13th  day  of  No- 
vember, 1873,  the  death  of  Vance  was  entered  of  record 
in  the  cause,  by  the  circuit  court  of  Ohio  county,  and 
thereupon,  at  the  same  time,  the  cause  w^as,  by  the  order 
of  said  circuit  court,  reviewed  in  the  name  of  John  D* 
Maxwell  (the  present  plaintiff)  as  administrator  de  bonis 
non,  with  the  will  annexed,  of  the  estate  of  said  Henry 
Bell,  deceased. 

It  also  appears  that  said  Henry  Bell,  in  his  lifetime^ 
brought  ejectment  in  the  circuit  court  of  Ohio  county 
against  certain  persons  named  Marlow,  for  the  recovery 
of  the  tract  of  land  in  controversy  in  this  suit,  which 
said  suit  was  pending  and  not  finally  determined  until 
September  8,  1856,  when  by  a  decision  of  the  supreme 
court  of  appeals  of  Virginia,  the  judgment  rendered  by 
said  circuit  court  in  favor  of  Bell's  lessee  was  affirmed. 
13  Gratt.    527. 

It  further  appears,  that  soon  after  the  decision  by  said 
supreme  court  of  appeals,  in  said  case,  there  were  writs  of 
possession  issued  by  direction  of  the  executor,  which 
were  not  executed  by  the  sheriff,  for  some  cause  not  ap- 
pearing. 

It  also  appears,  in  behalf  of  defendant,  that  on  the  23d 

day  of  November,  1871,  Dr.  Joseph  H.  Little  and  defend- 
ant made  an  article  of  agreement  whereby  the  said  Little, 
of  Washington  county,  Pennsylvania,  of  the  first  part, 
agreed  to  bargain,  sell  and  convey  to  defendant  (Robert 
Humphrey)  the  party  of  the  second  part  "all  his  right,  title 
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june^Term.  ^"^  interest  in  and  to  a  certain  piece  or  parcel,"  &c.,  (the 
Cell's  Adrar.  *^^^  of  land  in  controversv)  being  the  und hided  four- 
^-  fifths  o{  s'did  tract,  in  consideration  whereof  the  defend- 
ant, the  party  of  the  second  part,  agrees  and  covenants  to 
pay  to  the  party  of  the  first  part  the  sura  of  $1,472— $800 
to  be  paid  the  1st  day  of  December,  1871,  and  the  re- 
mainder in  instalments  of  $200  each  succeeding  year,  un- 
til the  whole  amount  be  paid.  "When  the  whole  amount 
is  paid  out,  the  said  party  of  the  first  part  is  to  make 
and  deliver  to  the  said  party  of  the  second  part  a  good 
and  sufficient  title  for  said  interest." 

It  further  appears  that  Eliza  A.  Buchanan,  formerly  El- 
iza A.  Bell,  and  Joseph  F.  Buchanan,  her  husband,  on  the 
14th  day  of  November,  1868,  by  deed  conveyed  to  said 
Joseph  H.  Ijittle,  in  consideration  of  $  1 ,  all  and  singular  of 
each  and  every  of  the  interest  or  interests  in  the  tract  of 
land  in  controversy,  "it  being  the  interest  or  interests  in 
said  tract  of  land  devised  by  the  said  Henrv  Bell,  de- 
ceased  to  said  Eliza  Bell  (now  Buchanan)  and  her  sisters 
Sarah  A.  Bell,  Melvina  E.  Bell  and  Henrietta  V.  Bell,  as 
willfully  appear  by  reference  to  the  last  will  and  testa- 
ment of  said  Henry  Bell,  registered,"  &c.  This  deed 
contains  full  covenants  of  general  warranty. 

It  also  appears  that  Sarah  A.  Bell,  Melvina  E.  Bell  and 
Henrietta  V.  Bell,  on  the  21st  day  of  November,  1868, 
made  a  deed  to  said  Little  containing  the  same  recitals 
as  the  deed  last  mentioned,  and  containing  a  grant  in  the 
following  terms:  "For  and  in  consideration  of  the  sum 
of  twenty-five  dollars  to  them,  the  said  Sarah  A.  Bell, 
Melvina  E.  Bell  and  Henrietta  V.  Bell,  aforenamed,  in 
hand  paid,  by  the  said  Joseph  H.  Little,  the  receipt  where- 
of is  hereby  acknowledged,  have  granted,  bargained, 
sold,  assigned,  released,  aliened  and  and  confirmed,  and 
by  these  presents  do  grant,"  &c.,  "unto  the  said  Joseph 
H.  Little,  and  to  his  heirs  and  assigns,  all  and  singular 
of  each  and  everv  of  the  interests  in  the  said  before- 
mentioned  tract,  piece,  parcel,  messuage  or  tract  of  land," 
"(tlie  land  in  controversy.)     This  deed  also  contains  the 
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same  recitals  as  the  last  named  deed,  as  to  the  title  of  the  pjI,nlfTiruj. 
four  daughters   of  Henry   Bell ;  and  contains,  also,  the^^.^y^"., 
same  full  general  warranty.  ^^=^  ^-       ^ 

It  further  appears  that  both   plaintiff  and   defendant     ""''  ^^^' 
claim  the  land  in  controversy  under  the  title  of  Henry 
Bell,  and  neither   party   claims   tliat   the  rightful    title 
to  the  land  in  controversy  was  in  any  other  person  than 
said  Henry  Bell  at  his  death. 

The  tract  of  land  in  controversy  seems  to  contain 
about  forty-four  acres,  as  is  shown  by  the  plats  in  the 
cause,  and  is  part  of  a  larger  tract  conveyed  by  Daniel 
Cruger  and  wife  to  Henry  Bell,  by  deed  dated  the  17th 
of  December,  1835. 

This  suit  was  commenced  on  the  20th  day  of  Feb- 
ruary, 1873,  and  the  declaration  was  filed  in  the  clerk's 
office  of  the  circuit  court  of  Ohio  county  on  the  first 
Monday  in  March,  1873. 

To  the  plaintiff 's  declaration  the  defendant  pleaded  not 
guilty  and  issue  was  thereon  joined.     Afterwards,  on  the 

day  of  November,  1873,  the  cause  was  tried  before 

a  jury  in  said  circuit  court,  and  the  facts  hereinbefore 
stated  were  substantially  proven  before  the  jury  sworn 
to  try  the  issue  joined,  and  the  jury  found  a  verdict  for 
the  defendant,  unon  which  the  circuit  court  rendered 
judginent  against  the  plaintiff,  and  in  favor  of  the  de- 
fendant. During  the  trial  and  after  the  evidence  proving, 
substantially,  the  facts  aforesaid  had  been  given  to  the 
jury,  and  before  the  jury  retired  to  consider  of  their  ver- 
dict, the  plaintiff  moved  the  court  to  instruct  the  jury 
as  follows,  to-wit :  "The  will  of  Henry  Bell  gives  the 
fee  simple  to  the  executors  upon  a  trust  to  sell,  which 
title  remains  until  such  sale  is  made;  and  if  the  jury  be- 
lieve from  the  evidence  that  the  real  property  in  the 
plaintiff's  declaration  mentioned  belonged  to  the  said 
testator,  at  his  death,  and  is  no  part  of  the  land  which 
he  in  his  will  calls  the  "Home  Farm,"  and  that  it  has 
never  been  sold  by  the  executors  or  the  survivor  of 
them,  or  by   the   administrator;  (the   present  plaintiff*,) 
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june^Tenn.  ^^^7  ^^'^^  ^^^  foF  the  plaiiitiflF:''     Which  instruction  the 

"^ii.^ ^7,~court  refused  to   give  to  the  jury,  and  the  plaintiff  ex- 

„    V.         cepted  to  said  refusal.     But  the  court  on  refusing  to  ffive 

Humphrey.         *    ,  ,  ...  o         e     . 

the  instruction  asked  by  the  plaintiff,  of  its  own  motion, 
in  lieu  of  instructions  asked  by  both  parties,  instructed 
the  jury  as  follows,  to-wit:     "If  the  juiy  believe,  from 
the  evidence,   that  the  executors  of  the   will  of  Henrv 
Bell,  deceased,  or  the   survivor,  never  sold  the  premises 
in  controversy  under  the  provisions  of  the  will,  and  that 
the  youngest  of  the   daughters  of  said   Bell    capable  of 
taking  under  the  will,  had  arrived  at  the  age  of  twenty- 
one  years  before  the  institution  of  this  suit,  then  the  ver- 
dict should  be  for  the  defendants/^     To  the  giving  of  this 
instruction  to  the  jury  the  plaintiff  objected  and  excepted. 
After  the  jury  had  returned  their  verdict  jiforesaid  and 
the  court  rendered  judgment  thereon,  the  plaintiff  moved 
the  court   to  set  aside  the  verdict  and  judgment  and 
grant  a  new  trial,  on  the  ground  that  the  verdict  is  con- 
trary to  evidence,  and  that  the  court  erred  in  refusing  to 
give  the  instruction  asked  by  the  plaintiff,  and  also  erred 
in  giving  the  instruction  it  did,  which    motion  the  court 
refused  to  grant  and  to  such  refusal  the  plaintiff  also  ex- 
cepted. 

The  plaintiff  filed  three  bills  of  exception  to  the  said 
rulings  of  the  court  which  appear  in  the  record  and  are 
designated  as  "bills  of  exception"  Nos.  1,  2  and  3. 

Bill  of  exceptions  No.  1,  is  as  to  the  refusal  of  the 
court  to  give  the  said  instruction  asked  by  the  plaintiff'. 

Bill  of  exceptions  No.  2,  is  as  to  the  instruction  given 
to  the  jury  by  the  court. 

Bill  of  exceptions  No.  3,  is  as  to  the  court  refusing  to 
grant  a  new  trial  of  the  cause. 

On  this  state  of  the  case  it  is  now  for  this  Court  to  de- 
termine whether  the  circuit  court  erred  in  any  of  its  rul- 
ings or  judgments  covered  by  said  bills  of  exception. 
There  is  really  but  one  question  to  be  determined  in  this 
cause  by  this  Court,  and  that  question  is  purely  legal,  and 
involves  the  construction  of  the  will  ot  Henry  Bell,  de- 
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<»oased*  as  to  the  devises  contained  in  the  will  touchintj:   ,  '*V.: 

o    June  Term. 

the  sale  of  a  part  of  his  lands  by  his  executors  and  espe-" 


Bell's  Admr. 

cially  the  land  in  controversy — Chancellor  Kent  in  the  v. 
4th  vol.  of  his  able  and  learned  Commentaries  on  page  """•p^"^^^'- 
320,  says  :  "The  earliest  cases  established  the  distinc- 
tion that  a  devise  of  land  to  executors  to  sell,  passed  the 
interest  in  it,  but  a  devise  that  executors  shall  sell,  or 
that  the  lands  shall  be  sold  by  them,  gave  them  but  a 
j)ower.  This  distinction  was  taken  as  early  as  the  time 
of  Henry  VI.,  and  it  received  the  sanction  of  Littleton 
and  Coke  and  of  the  modern  determinations.  A  devise 
of  the  land  to  be  sold  by  the  executors,  confers  a  power, 
and  does  not  give  any  interest."  See  also  Sugden  on 
Powers,  106—7-8-9.  Powell  in  his  Essay  on  Devises,  first 
American  edition  at  side  pages  292  and  293,  says:  "Au- 
thorities are  distinguished  into  two  kinds,  viz:  First. 
Naked  authorities.  Second,  Authorities  coupled  with 
an  interest.  A  naked  authority  is  where  a  man  devises 
that  his  executors  shall  sell  his  lands  ;  or  orders  that  his 
land  shall  be  sold  by  his  executors ;  or  appoints,  consti- 
tutes and  empowers  A.  and  B.,  whom  he  makes  exe- 
cutors of  his  last  will,  to  sell,  let,  or  set  to  sale  his  es- 
tate. In  all  these  cases  the  executors  have  only  a  naked 
authority  to  sell,  and,  afler  the  death  of  the  testator  the 
freehold  descends  to  the  heir,  who  is  entitled  to  the  prof- 
its,  until  the  sale.  But  the  executors  may  enter  and 
make  a  feoffment ;  and  this  will  be  a  good  execution  of 
the  will  to  convev  the  land  to  the  feoffee,  because  he  will 
\ye  in  by  the  devise."  Again,  at  side  page  301  of  same 
work,  he  says  :  "Second,  Authorities  coupled  with  an 
interest.  As  if  a  man,  seized  of  land  devisable  by  tes- 
tament, devise  it  to  his  executors  to  sell."  See  also 
Perr}'  on  Trusts,  section  765.  In  1  Carnes  Cases  (N.  Y.) 
16,  Chancellor  Kent  in  delivering  the  opinion  of  the 
vouTt  says  :  "But  if  a  man  devises  his  land  to  his  exe- 
cutors to  be  sold,  then  there  is  a  power  coupled  with  an 
interest;  for  the  executors,  in  the  meantime,  take  posses- 
sion of  the  land  and  of  the  profits.     In  this  case,  as  the 


Humphrey. 


16  BUPREME  COURT  OF  ATPEAI-S 

june^Term.  <^«tatc,  SO  also  the  triust,  would  survive  to  the  surviving 
"Beii'H  Ad^rT^^^"^^'"*  ^^  '^  ^^^  posscssioii  of  the  legal  estate,  or  a 
▼.  right  in  the  subject  over  which  the  power  is  to  be  exer- 
cised that  makes  the  interest  in  question."  In  the  case 
of  Mosby's  Admr.  i\  Mosby's  Admr.,  9  Gratt.  590,  judge 
Moncure  in  delivering  the  opinion  of  the  court  says : 
"Many  nice  and  refined  distinctions  have  been  taken  be- 
tween forms  of  devise  which  have  the  effect  of  conferring 
a  naked  power,  and  those  which  have  the  effect  of  con- 
ferring a  power  coupled  with  an  interest.  The  ordinary 
forms  of  devise  are  :  ^^First.  I  devise  mv  land  to  mv 
executors  to  sell ;"  or  ^^ Second.  I  devise  mv  land  to  be  sold 
by  my  executors  :"  or  ^' Third,  I  devise  that'  my  execu- 
tors shall  sell  mv  laud  ;"  or  "that  mv  land  shall  be  sold 
by  my  executors;"  which  is  the  same  thing.  The  first 
form  of  the  devise  has  been  conceded  bv  all  to  have  the 
effect  of  giving  an  interest  in  the  land.  Lord  Coke 
thought  that  the  second  form  had  the  same  effect.  And 
Lord  Hale  and  Hargrave  thought  the  third  form  had  also 
the  same  effect.  But  Sugden  has  clearly  shown,  by  au- 
thority, that  the  opinions  of  Hale  and  Hargrave,  and 
even  of  Coke,  are  unfounded ;  that  all  of  the  above 
forms,  except  the  first,  are  appropriate  to  confer  a  power 
only  and  not  an  interest  also."  See  Sugden  on  Powers, 
ch.  3,  sec.  1,  page  128-152."  American  Law  Reg. 
(vol.  13,)  May,  1874,  328.  When  the  devise  is  merely  a 
power  to  the  executor  to  sell,  there  the  heir  may  enter 
and  take  the  profits,  until  the  executors  have  sold ;  and 
after  the  sale  the  purchaser  may  enter  on  the  heir.  But 
where  a  power  is  coupled  with  an  interest  in  the  land,  the 
heir  can  not  intermeddle  with  it ;  and  the  executors,  af- 
ter the  death  of  the  devisor,  may  enter  into  the  land  and 
take  the  profits,  and  make  sale  according  to  the  devise ; 
because  the  devise  breaks  or  takes  awav  the  descent  and 
vests  the  estate  of  the  land  in  the  executor.  1st  Lomax 
on  Executors,  219. 

In  the  absence  of  any  express  words  of  limitation  (to 
heirs)  sufficient  to  carry  the  legal  inheritance,  the  estate 
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of  the  trustee  would  be  enlarged  and  extended  into  such  juoi^xcrm. 
an  estate  as  the  nature  and  purpose  otthe  trust  required.  B^pg^^^^^,^ 
Thus,  where  there  was  a  devise  of  real  estate  to  trustees        ▼. 
simply  (without  adding  any  words  of  limitation)  in  trust 
to  sell,  it  has  been  decided  that  the  trustee  would  take 
the  fee  by  construction.     Hill   on   Trustees,   359.     "If 
land  is  devised  to  trustees  without  the  word  ^heirs'  in 
trust  to  sell,  they  must  take  the  fee,  otherwise  they  could 
not  sell."     Perry  on  Trusts,  section  315. — 2  Bedfieldon 
Wills,  718.     In  the  case   of  Mosby's  Admr.  v.   Mosby^s 
Admr.y  9  Gratt.,  before  referred  to,  the  language  employed 
in  the  will   was :  "Whenever  my  executors  think  best 
they  shall  sell  my  land  in  Buckingham  county,  together 
with  all  the  personal  estate,  thereto  belonging,  except," 
&c.;  still  the  court  held,  in  that  case,  that  such  trusts  and 
duties  were  expressed  as  to  show  that  the  testator  intend- 
ed to   break  the  descent  and  that  it  was  the  duty  of  the 
executors  to  enter  upon  the  lands  and  take  the  rents  and 
profits ;  that   "the   will  does   not  confer  a  mere   naked 
power  on  the  executors ;  but  it  vests  in  them  an  interest 
and  a  trust ;  and  it  is  their  duty  to  take  possession  of 
the  land  and  to  account  for  the  rents  and  profits  until  it 
is  sold."     The  case  of  Doe.  v.  Edlin,  4  Adol.  &  EL,  582, 
was  in   substance  this  viz :     The  testatrix,  Jane  Newell, 
devised  estates  to  the  executor,  Charles  Nundy,  upon 
trust  to  receive  and  apply  the  rents  and  profits  to  the  use 
of  Mary  Scoolt  for  her  life,  and  from  and  immediately 
after  the  death  of  Mary  Scoolt,  the  tnistee  to  convey  the 
estates  to  such  persons  as  Mary  Scoolt  should  appoint  by 
deed  or  will.     Mary  Scoolt  died  in  the  testatrix's  life- 
time.— The  heir  brought  ejectment  against  the  executor 
and  it  was  held  by  the  court :     First  That  the  death  of 
S.  in  the  testatrix's  lifetime  was  not  an  implied  revoca- 
tion of  the  will.     Second.  That  the  estate  devised  to  N^ 
did  not  lapse  by  reason  of  S.'s  death,  but  vested  in  N. 
at  the  death  of  the  testatrix.     Third.  That  the  estate  so 
vested  in  N.  was  an  absolute  legal  fee."     In  this  last  case 
Lord  Denman  delivered  the  opinion  of  the  court.     In 
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T  „.i^T!:....  eitiiiff  this  case  I  do  not  mean  to  be  understood  as  assent- 
ing  to,  or  dissenting  from,  all  the  principles  there  decided 
and  expressed,  in  the  opinion  of  Lord  Denman,  because 
I  do  not  think  it  necessary  for  the  proper  determination 
of  this  C4iuse ;  but  I  do  think  that  much  he  says  in  that 
case  is  good  law  in  this  State  as  well  as  in  England. 
The  case  is  somewhat  reviewed,  with  approval,  in  5  Denio 
(N.Y.) 

All  the  authorities  seem  to  admit  that  the  intention  of 
the  the  testator  is  the  prevailing  consideration  in  apply- 
ing all  rules  of  construction.  But  to  this  rule  there  are 
several  well  defined  and  pertinent  qualifications,  among 
which  are  these  :  FirsL  The  first  universal  qualification 
of  this  rule  is  that  it  is  the  intention  of  the  testator  ex- 
pressed in  the  will ;  and  this  must  be  judged  of,  exclu- 
sively, by  the  words  of  the  instrument,  as  applied  to  the 
subject  matter  and  the  surrounding  circumstances. 
Second,  When  the  general  intent  of  the  testator  is  clear, 
and  it  is  impracticable  to  give  effect  to  all  the  language 
of  the  instrument,  expressive  of  some  particular  or  spe- 
cial intent,  the  latter  must  vield  to  the  former,  but  eve^^' 
expressed  intent  of  the  the  testator  must  be  carried  out 
where  it  can  be.  And  the  general  intent  overrides  all 
mere  technical  and  grammatical  rules  of  construction.  But 
the  court  cannot  remodel  the  will  in  order  to  meet  a 
contingency  not  in  the  mind  of  the  testator.  Third. 
In  seeking  for  the  expressed  intention  of  the  testator, 
his  words  are  to  receive  that  construction  and  interpreta- 
tion which  a  long  series  of  decisions  have  attached  to 
them,  unless  it  is  vcrv  certain  they  were  used  in  a  differ- 
ent  sense.  Fourth.  A  clearly  expressed  intention  in 
one  portion  of  the  will  is  not  to  yield  to  a  doubtful  con- 
struction in  any  other  portion  of  the  instraraent.  Fifth. 
It  is  a  settled  rule,  too,  in  the  construction  of  wills,  that 
the  existing  punctuation  is  not  regarded,  if  any  change 
in  that  respect  will  tend  to  bring  out  and  render  the 
meaning  of  the  instrument  more  obvious  and  unques- 
tionable.    Sixth,  It  is  no  valid  objection  to  carrying  out 
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the  obvious  intention  of  the  testator,  if  it  be  not  illegal 
or  against  good  morals,  that  it  is  strange  or  unnatural, 
or  absurd.  But  such  construction  will,  if  possible,  be  v. 
adopted  as  will  uphold  the  will  and  bring  it  as  near  reason  "'"^*  '^^' 
and  good  sense  as  practicable.  Seventh,  And  the  court  will 
give  some  meaning  to  the  instrument,  if  any  can  fairly 
be  gathered  from  its  words,  with  everj'  allowable  aid  to 
construction."  1  Redfield  on  Wills,  2d  ed.  381, 
.382.  In  the  case  of  Tazewell  v.  SmiWs  Admr.,  1  Rand, 
313,  it  was  held  that  when  a  testator  directs  his  real  estate 
to  be  sold,  and  the  money  arising  from  such  sale  to  be 
paid  to  particular  persons,  the  interest  of  the  legatees  is 
a  vested  one,  although  the  will  may  give  a  discretion  to 
the  executor  as  to  the  time  of  selling  the  estate;"  also  that 
"land  directed  to  be  sold  is  considered  as  money,  unless 
an  election  be  made  to  take  it  as  land."  See  the  opinion 
of  judge  Cabell,  who  delivered  the  opinion  of  the  court 
in  the  case.  See  also  upon  this  subject  Turner  v.  Street,  2 
Rand.  404 ;  also  Siter  &  Price,  v.  MoQanahan,  2  Gratt.  280. 
In  Fletcher  v.  Ashbui'ner,  1  Bro.  Ch.  Cas.,  497,  the  Master  of 
the  Rolls  (Sir  Thomas  Sewell)  says :  "Nothing  is  bet- 
tor established  than  this  principle,  that  money  di- 
rected to  be  employed  in  the  purchase  of  land,  and  land 
directed  to  be  sold  and  turned  into  monev,  are  to  be  con- 
sidered  as  that  sj^cies  of  property  into  which  they  are 
to  be  converted.  And  in  Ashby  v.  Palmer,  1  Meriv, 
300,  the  then  Master  of  the  Rolls  (Sir  William  Grant) 
declares  that  "land  once  impressed  with  the  character  of 
money  must  remain  so  impressed  until  some  person  elects 
to  take  it  in  its  original  character  as  land.  2  Rob.  Prac. 
<old)  147,  148. 

In  the  case  before  us  the  testator,  in  the/owHA  item  of 
his  will,  expressly  states  it  to  be  his  "will  and  intention, 
that  all  his  real  estate"  of  which  he  is  possessed  or  en- 
titled to  have  in  law  or  equity,  at  his  death,  shall  be  sold 
by  his  executors,  or  the  survivor  of  them,  or  the  one  quali- 
fying and  undertaking  to  act,  for  a  fair  and  reasonable 
value,  getting  the  most  that  can  begot;  and  to  effectuate 
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junlf  Term.  *^^^  iiitention  he  expressly  devises  all  of  his  real  estate 
^ii's  \timr   (except  the  home  farm,)  to  his  executors,  or  to  the  sur- 
V.         vivor,   "and  if  both   do  not   qualify   and   undertake  to 
act"  to  the  one  so  qualifying  and  undertaking  to  act. 

The  fiflh  clause  to  some  extent  qualifies  the  fourth  in 
case  of  the  happening  of  a  future  event,  to-wit :  his  wife 
having  by  him  a  son,  other  than  his  son  Moses,  before  or 
after  his  death.  On  the  birth  of  such  son,  then  the 
home  farm  and  the  Marv  Hosack  farm  to  be  divided 
equally,  in  the  manner  specified,  by  the  executors,  between 
such  son  and  his  son  Moses.  But  it  further  provides 
that  if  his  wife  have  no  other  son,  (that  is  son  other 
than  Moses,)  by  him,  then  the  home  farm  to  go  to  his 
son  Moses,  and  the  Mary  Hosack  farm  to  pass  to  his  ex- 
ecutors and  be  sold  as  directed  in  regard  to  his  other 
lands.  And  if  his  wife  should  have  another  daughter 
by  him,  he  directed  that  such  daughter  should  share  with 
the  mother  and  the  other  six  children,  of  the  personal 
property  directed  to  be  sold,  and  al.so  share  equal  with  his 
other  daughters  in  his  property,  which  by  the  will  is  giv- 
en to  his  daughters.- 

The  sei^nth  clause  provides  that  the  net  proceeds  of 
the  lands  "^irc/i"  to  his  executors  to  be  sold,  be  given  to 
his  daughters  and  divided  among  them  share  and  share 
alike.  The  proceeds  of  the  sale  to  be  put  out  at  inter- 
est by  his  executors,  on  good  real  security  and  the  share 
of  each  paid  to  her  when  she  is  married  or  twenty -one 
years  of  age,  as  either  event  may  hapjien  first — also, 
that  it  any  one  of  his  daughters  should  die  without 
being,  or  having  been,  married,  and  under  the  age  of 
twenty-one  years,  that  her  share  shall  go  to  the  surviv- 
ing sister  or  sisters — Also,  that  if  another  son  should  be 
born  alive,  that  in  case  one  of  his  sons  dies  without  being 
married,  or  having  been  married,  and  under  the  age  of 
twenty-one  years,  the  said  home  farm,  in  such  case,  to  go 
to  the  surviving  son,  and  the  Mary  Hosack  fiirm  to  go 
to  his  executors  or  the  survivor  of  them,  or  the  one 
qualifying,  and  be  sold,  and  the  proceeds  thereof  be  di- 
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vided  among  his  daughters  then  living.     He  also  directs  ji„//Tenu. 
that  if,  in  the  education  of  his  children,  what  is  before"^,^,,,^^  ;^^|,~ 
given  for  that  purpose,  should  not  be  sufficient,  that  the         ^■• 
annual  profits  or  interest   otherwise  arising   may  be  ap- 
plied to  that  purpose,  &c. 

From  this,  it  is  evident  that  the  power  devised  to  the 
executors  by  the  testator  is  not  a  mere  naked  power, 
but  is  a  power  coupled  with  an  interest ;  that  the  land 
is  devised  to  the  executors  in  fee-simple,  in  trust  to  be 
sold  and  the  proceeds  of  the  sale  to  be  paid  to  the 
daughters  as  specified ;  that  the  devise  to  the  executors  of 
the  land  broke  the  inheritance,  and  it  is  plain  that  such 
was  the  intention  of  the  testator. 

It  is,  furthermore,  apparent  that  the  general  intention 
of  the  testator  was  to  give  to  his  son  or  sons,  land,  and 
to  his  daughters,  who  were  numerous,  money  and  not  land ; 
that  it  was  his  general  intention  that  the  land  devised  to 
his  executors  to  be  sold,  should  be  sold,  and  that  the  net 
proceeds  of  sale  go  to  his  daughters  as  stated ;  that  the 
land  should  not  be  divided  in  kind  among  his  daughters, 
but  that  the  money  arising  from  the  sale  thereof  should 
be.  It  is  true  that  he  expresses  the  wish  and  directs 
that  the  proceeds  of  certain  of  the  lands,  including  the 
land  in  controversy,  should  be  paid  to  each  of  the 
daughters  on  their  arriving  at  the  age  of  twenty-one 
yeare  or  becoming  married,  which  ever  should  first  hap- 
pen. But  there  is  no  express  provision  in  the  will  re- 
quiring the  sale  of  the  land  within  any  prescribed*  time, 
or  directing  or  requiring  the  executors  to  convey  the 
land  to  the  daughters,  or  any  of  them,  in  any  event  or 
under  any  circumstances. 

At  the  time  the  testator  made  his  will  he  could  not 
have  contemplated  that  the  land  in  controversy  in  this 
suit  would  be  sold  very  shortly  afler  his  death,  as  it  was 
then  in  litigation,  and  the  right  or  title  thereto  undeter- 
mined, and  the  eldest  of  his  daughters  was,  at  that  time, 
near  eighteen  years  old.  The  suit  which  was  pending 
at  the  testator's  death  about  the  right  to  this  land  was 
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1871.       j^Q^  finally  determined  until    I806   some  seventeen  year* 
after  the  date  of  the  will ;   and   sixteen   vears  after  his 

Bell's  Admr.     ^        .  ^  ,  i     ,  ,  '  i 

V.         death.     It  cannot  be  supposed  that  the  testator  expected 
Humphrey,  ^j^g^^  ^j^^  j^j^^l  jj^  coutroversv:   should   be  sold  by  the  exe- 

tors  during  the  pendency  of  the  suit  involving  the  right 
thereto.  -At  the  determination  of  the  suit  some  of  the 
daughters  were  dead,  and  most  of  those  living  were 
twenty-one  years  old.  Very  soon  after  the  date  of  the 
will  some  of  the  daughters  become  married  and  their 
husbands,  by  such  marriage,  may  have  become  invested 
with  some  rights  or  interests  touching  the  interest  of  their 
wives  in  the  devises  in  question,  though  it  is  not  uov/  so 
determined.  One  of  the  daughters  married  died,  leaving 
an  only  child — ^a  son,  another  daughter  died  at  the  age 
of  twelve  years  and  another  married  and  died,  as  herein- 
before stated.  Both  the  husbands,  it  seems,  are  living. 
The  third  daughter,  if  not  married,  and  all  the 
daughters  living  were,  and  those  dead,  if  living,  would 
have  been  over  twenty -one  years  old,  at  the  commencement 
of  this  suit.  It  is  not  claimed,  or  pretended  by  counsel, 
on  either  side  of  this. cause,  that  the  devisees  of  the  pro- 
ceeds of  the  sale  of  the  land  in  question,  or  any  person 
having  any  interest,  ever  made  or  have  been  allowed, 
properly,  to  make  any  sufficient  election  to  take  the  lanJin 
lieu  of  proceeds  of  the  sale,  if  permissible  in  such  ca.se, 
so  as  to  vest  in  them  the  right  to  hold  the  landasagainst 
the  executors.  It  does  not  appear  that  it  is  impossible 
to  sell  the  land  and  apply  the  proceeds  of  sale  according 
to  the  general  intention  of  the  testator;  but  it  seems  to 
me  that  the  contrary  appears.  It  is  true  that  it  is  not, 
and  was  not,  possible,  at  the  time  of  the  commencenjcnt 

of  this  suit,  to  sell  the  land  and  pay  the  proceeds  of  sale 
to  anv  of  the  dautrhters  at  the  time  thev  became  of  age 
or  married,  which  ever  happened  first.  And  in  flict  it 
would  not  have  been  proper  for  the  executors  to  have 
sold  tlie  land  while  it  was  encumbered  with  a  law  suit, 
unless  they  could  have  sold  it  at  its  value  •  which  it  is 
more  than  probable  could  not  have  been  done  under  the 
circumstances. 
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According  to  the  authorities  I  have  cited,  the  testator  june^xerm. 
having  devised  the  title  in  fee  simple  to  the  executors  in  BeU'sAdmr. 
trust  for  the  purposes  herein  shown,  as  I  have  stated,  the  v. 
inheritance  in  the  land  was  broken  and  the  executor  or  the 
surviving  executor  upon  the  death  of  the  testator,  became 
entitled  to  enter  upon  the  land,  take  possession  thereof,  and 
rent  the  same  and  receive  the  rents  and  profits  until  sale 
made,  or  until  their  right  to  sell  had  by  some  competent  pro- 
ceeding been  taken  away,  which  does  not  appear  to  have 
been  done  in  this  case.  It  does  not  appear  as  I  think,  that 
the  purposes  for  which  the  land  was  devised  to  the  exe- 
cutors have  been  accomplished.  If  the  executors  un- 
necessarilv  delaved  the  sale  or  refused  to  make  sale,  it 
was  competent  for  either  of  the  devisees,  or  all  of  them, 
to  file  a  bill  to  compel  a  sale  and  the  execution  of  the 
trust  according  to  the  general  intention  of  the  testator. 
This  was  never  dore  and  the  title  of  the  executors,  and 
their  right  to  the  possession  of  the  land  had  not  been  di- 
vested at  the  commencement  of  this  suit.  According  to 
my  understanding  of  the  intention  of  the  testator,  as  dis- 
closed by  the  will  and  the  law  applicable  thereto,  the 
surviving  executor  Vance  was,  at  the  institution  of  this 
suit,  not  only  invested  with  the  legal  title,  in  fee  simple, 
in  trust,  to  the  land  in  controversy,  but  was  also  entitled 
to  demand  and  have  of  the  defendant  Humphrey  the  pos-  ' 
session  thereof.  The  executor  Vance  having  died  and 
this  suit  having  been  revived  in  the  name  of  the  present 
plaintiff,  as  the  administrator  de  bonis  non  of  Henry  Bell, 
deceased,  the  question  arises  whether  after  the  present 
plaintiff  qualified  as  administrator  de  bonisnon,  as  aforesaid 
he  became  invested  under  the  law  with  the  right  to  prose- 
cute the  suit  to  final  determination  and  recover  the  land 
from  what  appears  in  the  record.  I  think  there  can  be 
no  doubt  upon  this  subject.  See  section  one  of  chapter 
eighty-six  of  the  Code  West  Virginia,  Code  Virginia, 
1859,  page  598.  See  also  the  opinion  of  Judge  Moncure 
in  case  Mosby^s  Admr,,  v,    Mosby's  Admr,,  9  Gratt.  600. 
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june^Term.       ^^^^  appellees  counsel,  in  support  of  the  judgment  of 
Bell's  Admr.  *^^  circuit  court,  has  cited  several  authorities,  which  I 

▼•  will  now  proceed  to  notice  briefly. 
Humphrey,  pi^^g^  jjc  citcd  Perry  on  Trusts,  730,  and  4  Edwards 
Ch.,  (N.  Y.:)  "But  even  a  discretionary  jxMrer  cannot  be 
exercised  after  all  the  purposes  of  the  power  and  trust 
have  been  satisfied."  I  think  I  have  shown  that  the 
power  devised  in  this  case  is  not  a  mere  naked  power, 
and  that  all  the  purposes  of  the  power  and  trust  have 
not  been  satisfied. 

Second.  He  argued,  that  under  the  will,  the  executors 
had  a  discretionary  power  as  to  time  of  sale,  &c.,  until 
the  purposes  of  the  trust  were  satisfied ;  that  is,  until 
the  majority  of  the  daughters,  when  the  purpose  having 
been  satisfied,  the  discretion  failed,  and  no  power  re- 
mained in  the  executors  to  sell.  And,  to  support  this 
proposition,  he  cited  Perry  on  Trusts,  731  ;  Jackson  v. 
JanscTiy  6  Johns.  (N.  Y.,)  73 ;  Skarpsteen  v.  TilloUf  3 
Cowen^  (N'Y.)  651,  and  other  authorities.  I  think  I  have 
already  answered  this  proposition,  by  showing  that  it  is 
not  applicable  to  the  power  and  interest  devised  by  the 
will  in  question,  to  the  executors.  In  the  case  in  3 
Cowen,  the  power  devised  was  a  mere  naked  power — 
the  inheritance  was  not  broken,  and  it  was  held,  that  the 
objects  of  the  testator  having  been,  in  a  great  measure, 
defeated,  and  his  intentions  in  giving  the  power  frus- 
trated, the  power  itself  failed,  and  the  real  estate  de- 
scended to  the  heirs  at  law.  But  it  was  also  held,  in 
the  same  case,  that  "the  purposes  of  a  testator,  in  giving 
a  power  by  his  will  to  sell  real  estate,  must  be  ascer- 
tained from  all  the  provisions  of  the  will;  and  the  ob- 
jects of  the  power  must  be  considered  in  connection  with 
the  power  itself."  The  devisees  of  the  will  under  con- 
sideration, are,  materially,  diflerent  from  that  in  the  case 
in  3  Cowen.  In  the  case  of  Lessee  of  Nahum  Ward  v. 
Jacob  BairowSy  2  Ohio  St.  241,  the  testator  devised  to  his 
wife  one-third  of  his  estate,  and  directed  that  the  resi- 
due be  equally  divided  between  his  four  children,  by 
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Dame^  and  then  says :  "And  should  any  of  my  said  june^Term. 
children  die  before  they  arrive  at  the  age  of  twenty-one  geirsAdmr 
years,  or  without  issue  by  lawful  marriage,  then  their  v. 
part  or  parts  to  go  to  the  survivors  or  survivor,  their  "^°^  ™^' 
heirs  and  assigns,  forever ;  and,  should  it  please  God, 
that  all  my  above  said  four  children  should  die  before 
they  become  of  age,  that  is,  twenty-one  years,  or  with- 
out having  issue  by  lawful  marriage,  then  my  will  is 
that  my  estate,  both  real  and  personal,^^  before  described, 
shall  go  "to  my  wife  Hester,  and  to  her  heirs  and  assigns 
forever/^  He  then  appoints  his  executors,  by  name, 
"who  are  hereby  authorized  and  empowered,  at  their  dis- 
cretion, to  make  sale  of  any  real,  as  well  as  personal  es- 
tate, I  may  have,  or  that  may  belpng  to  me  at  my  de- 
cease." Here  was  a  mere  naked  power,  and  judge 
Ranney,  in  delivering  the  opinion  of  the  Court,  says : 
"It  is  enough  for  the  purposes  of  this  case,  that  it  does 
not  appear  from  any  evidence  given  upon  the  trial,  that 
the  executors  continued  charged  with  any  duty  by  the 
will,  which  remained  unaccomplished,  and  which  made 
a  sale  of  the  property  necessary."  The  case  of  Frazer  v. 
Western,  1  Barb.  Ch.  (N.  Y.,)  240,  is  materially  difierent 
from  the  case  at  bar,  and  was  a  naked  trust.  And  it 
was  decided,  principally,  upon  the  revised  statutes  of 
New  York,  which  are,  materially,  different  from  any  law 
we  have  on  the  subject.  See  the  opinion  of  the  chan- 
cellor, 238  and  239 :  The  case  of  Jones  v.  Tatum,  19 
Gratt.,  720,  is,  totally  unlike  this.  There  T.  conveyed 
to  H.  B.  and  J.  B.,  ninety  acres  of  land  in  trust,  for  his 
wife  for  life,  and  at  her  death,  to  their  children,  with  a 
power  of  appointment  by  will  to  the  wife,  which  she 
did  not  make.  In  this  case,  judge  Moncure  says: 
''There  seems  to  be  a  material  difference  between  the 
English  statute  of  uses  and  our's  ;  and  it  may  be  doubt- 
ful, whether  our^s  would  have  the  same  effect  as  the 
English  statute. — Bass  v.  Scott,  2  Leigh,  356.  Our 
statute  has  not  been  judicially  construed,  except  that  in 
4 
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the  case  just  cited,  it  was  considered  as  not  extending  to 
BeiT^niiT^^  devise.  If  the  trustees  in  this  case  had  any  title  to  the 
V.  land  it  was  a  mere  dry  legal  title,  such  as  is  described  in 
Hill  on  Trustees,  316 — 317,  marg.  There  was  but 
one  duty  which  then  remained  for  them  to  perform,  and 
that  was  to  convey  that  legal  title  to  the  plaintiflFs,"  &c. 
The  case  of  Campbell  v.  Prestons,  was  this :  P.,  by 
her  will,  devised  to  T.,  certain  real  estate,  in  trust  for 
her  daugliter  S.,  the  wife  of  F.,  with  instructions  to  T., 
"to  permit  her  said  daughter  to  occupy  and  enjoy  said 
property,  should  she  prefer  doing  so ;"  and,  should  she 
survive  her  husband,  T.  ''shall  convey  the  said  property 
in  fee  simple,  to  her  and  her  heirs.'^  S.  was  put  in  pos- 
session of  the  property,  and  in  the  lifetime  of  her  hus- 
band, conveyed  the  property  to  H.,  the  husband  not  join- 
ing in  the  deed ;  and  after  his  death,  she  re-acknowl- 
edged the  deed,  and  H.  received  po.ssession  of  the  prop- 
erty. H.  afterwards  conveyed  to  C,  and  T.  brings 
ejectment  against  C.  to  recover  the  property,  and  the 
court  held:  that,  "by  the  will  of  P.,  S.  acquired  at  once, 
on  the  death  of  P.,  an  equitable  estate  in  fee  simple,  in 
the  property,  with  the  absolute  right  of  possession  for 
her  own  use  ;  and  on  the  death  of  her  husband,  to  an 
absolute  conveyance  thereof  to  her,  in  fee  simple,  which 
was  a  breach  of  trust  in  the  trustee  to  withhold ;  and 
she  could  have  enforced  this  right  at  any  moment  after 
the  death  of  her  husband;  that  her  rights  passed  by  her 
deed  to  H.,  and  by  the  deed  of  H.  to  C,  who  stood 
thereafter  in  the  shoes  of  S.,  and  he  could  no  more  be 
ejected  at  the  suit  of  T.,  the  trustee,  than  S.  could  before 
her  conveyance."— 22  Gratt.,  396. 

It  is  not  difficult  to  perceive  that  this  case  is,  totally, 
unlike  the  case  al  bar.  The  whole  duty  of  the  execu- 
tors had  not  been  performed,  nor  has  the  whole  purpose 
of  the  devise  to  the  executors  been  accomplished.  The 
twenty-first  section  of  chapter  ninety  of  the  Code  does 
not  apply  to  the  case,  as  it  appears,  even  if  notice  had 
been  given,  according  to  the  twenty-third  section,  which 
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does  not  appear  to  have  been  done.     What  is  a  mere  juil^Term. 
dry   legal    title,   or    estate,   as   applied   to    a   trustee  ?  ^^.^  j^^j^^^ 
"Wherever  the  person  who  is  equitably  entitled  to  any         v. 
property,  takes,  absolutely,  the  entire  beneficial  interest, 
the  person  in   whom  the  legal  estate  is  vested  for  his 
benefit,  may  be  said   to   be   a   dry  trustee ;"    as,  for  in- 
stance, where  the  legal  estate  is  vested  in  A.,  his  heirs 
and  assigns  in  trust  for  B.,  his  heirs  and  assigns.     And 
an  estate,  not  originally  a  mere  dry  trust,  may  become  so 
in  the  event ;  as  when  a  mortgage  in  fee  is  paid  off  by 
the  mortgagor,  but  no  re-conveyance  is  executed ;  or 
where  an  equitable  estate  in   fee  simple,  is  limited  in 
remainder  to  B.,  expectantly,  upon  the  determination  of 
some  particular  or  partial  beneficial  estate  or  interest, 
which  is  afterwards  determined  or  satisfied.'' — Hill  on 

Trustees,  mar.  pages,  316  and  317. 

In  the  case  at  bar,  I   have  shown    that   it  was  not  the 

intention  of  the  testator  that  his  daughters  should  take 
the  legal  estate  and  the  legal  estate  was  not  devised  to 
the  executors  in  trust  for  them,  but  it  was  devised  to  the 
executors  not  that  they  should  have  the  use,  or  receive, 
and  enjoy  the  land,  but  to  be  sold  by  the  executors,  and 
the  net  proceeds  of  sale — money,  personal  estate — and 
not  land  should  be  received  bv  them. 

Entertaining  the  views  I  have  expressed,  as  to  the  inten- 
tion and  purposes  of  the  testator  in  devising  the  land  in 
controversy  to  his  executors  and  the  legal  character  and 
effect  of  the  devise,  I  think  there  is  error  in  the  judg- 
ment of  the  circuit  court,  now  here  in  review.  The  in- 
struction asketl  for  by  the  plaintiff  set  out  in  bill  of  ex- 
ceptions No.  1,  would,  in  ordinary  cases,  be  held  to  have 
been  properly  refused  by  the  court,  not  because  it  does 
not  proj)ound  the  law  correctly,  in  the  abstract,  in  this 
ease,  but  because  of  the  form  in  which  it  was  asked  to  be 
given.  In  many  cases  if  the  court  were  to  give  an  in- 
struction in  the  form  of  this  instruction,  it  would  be 
error,  because  the  court  in  so  doing  would  derogate  from 
the  true  province  of  the  jury  as  to  the  determination  of 
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the  facte  ;  but  in  this  case,  the  question  as  presented  by 
Bell's  Adrar.  ^^^  cvidcnce  before  the  jury  was  purely  legal  in  its  char- 
V.         aeter.     It  simply  involved  the  construction  of  the  devi- 
ses in  the  will  touching  the  land  in  controversy  and  their 
effect. 

And,  as  I  think  the  instruction  asked  by  the  plaintiff, 
propounds  the  law  applicable  to  this  case  correctly,  in 
substance,  and  the  defendant  could  not  have  been  preju- 
diced by  the  form  in  which  it  was  asked,  the  court  erred 
in  refusing  to  give  the  instruction  to  the  jury  as  it  was 
asked,  and  erred  in  giving  to  the  jury  the  instruction  it 
did  as  set  forth  in  bill  of  exception  No.  2. 

The  verdict  of  the  jury  is  contrary  to  the  law  and  the 
evidence,  and  the  court  erred  in  refusing  to  set  aside  the 
verdict  of  the  jury,  and  grant  a  new  trial  as  asked  by  the 
plaintiff  as  set  out  in  the  third  bill  of  exceptions.  For 
these  reasons  the  verdict  of  the  jury  rendered  in  this  cause 
must  be  set  aside  and  the  judgment  of  the  circuit  court 
rendered  thereon  reversed  and  annulled  and  a  new  trial 
granted  in  the  cause,  and  the  appellant  recover  against 
the  appellee  hiscoste  in  this  Court  expended. 

And  this  Court  proceeding  to  render  such  judgment  as 
the  court  below  ought  to  have  rendered,  it  is  considered 
by  this  Court  that  a  new  trial  be  granted  in  this  cause, 
the  coste  of  the  former  trial  to  abide  the  final  result  of 
the  suit,  and  this  cause  is  remanded  to  the  circuit  court 
of  the  county  of  Ohio,  for  further  proceedings  therein 
to  be  had  according  to  law. 

The  other  Judges  concurred. 

Judgment  Reversed,  Verdict  Set  Aside  and 
New  Trial  Granted. 
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WHEELING, 

Stewart,  Admr.  v.  Jackson. 

Julv  17,  1874. 

1.  In  a  bill,  by  an  administrator,  to  enjoin  a  sale  of  real  estate,  by  a        IS'TJ. 

trustee,  on  the  ground  that  the  debt  has  been  paid  by  the  debtor, 

in  his  lifetime,  the  heirs  of  the  grantor  are  necessary  parties. 

2.  It  is  sufficient  that  the  record  recites  that  the  defendants  appeared 

and  demurred  to  the  plaintiffs  bill,  the  language  being  equiva- 
lent to  its  being  said,  that  *'the  bill  is  not  sufficient  in  law." 

8.  It  is,  generally,  error  to  dismiss  a  bill  merely  for  want  of  proper 
partie.s«  if  it  otherwise  appears  that  the  plaintiff  is  entitled  to 
relief. 

Appeal,  by  complainant  below,  from  a  decree  of  the 
circuit  court  of  Ritchie  county,  made  and  entered  on 
the  4th  day  of  August,  1871,  in  a  suit  in  chancery  there- 
in pending,  wherein  an  injunction  had  been  theretofore 
awarded,  in  which  Robert  W.  Stewart,  administrator  of 
John  W.  Westfall,  was  complainant,  and  George  Jack- 
son, William  L.  Jackson,  Joseph  B.  Frederick  and 
Samuel  B.  Frederick,  trustee  in  a  deed  of  trust,  executed 
by  said  John  W.  Westfall  to  said  Samuel  B.  Frederick, 
to  secure  said  Joseph  B.  Frederick  in  a  certain  sum 
therein  mentioned,  were  respondents.  The  other  facts 
appear  in  the  opinion  of  the  Court. 

The  Hon.  Chapman  J.  Stuart,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 

Walter  5.  Sands,  for  the  appellant. 

Gideon  D.  Camden  and  Robert  S.  Blair,  for  the  ap- 
pellees. 


30  SUPREME  COURT  OF  APPEALS 

Juti^Tirm.  PaULL,    JuDGE  : 

Stewart,  Admr.  j^j]^^  ^^  Westfall  cxccut^d  his  deed  of  trust  in  1854, 
Jackison.  convcyiiig  all  his  interest  in  a  certain  tract  of  land 
therein  described  to  Samuel  B.  Frederick  to  secure  a  cer- 
tain promissory  note  made  by  the  said  grantor  to  Joseph 
B.  Frederick.  This  note  was  subsequently  assigned  to 
other  parties ;  and  some  time  after  the  maturity  of  the 
note,  the  trustee  in  the  deed  named  advertised  the  prop- 
erty for  sale;  and  thereupon  Robert  W.  Stewart,  the 
plaintiff  and  administrator  of  said  Westfall,  filed  his  bill 
in  the  circuit  court  of  Ritchie  county,  against  the  said 
trustee,  and  the  payee  and  assignees  of  said  note,  alleging 
that  the  same  had  been  paid  by  the  said  Westfall,  the 
maker  of  said  note,  in  his  lifetime,  and  praying  an  in- 
junction to  restrain  or  enjoin  the  proposed  sale,  which 
injunction  was  awarded.  To  this  bill  the  defendants 
appeared  and  demurred;  the  demurrer  was  sustained, 
and  the  bill  dismissed.  And  from  this  order  sustaining 
the  demurrer  and  dismissing  the  bill,  an  appeal  has  been 
taken. 

The  Court  is  of  opinion  that  the  demurrer  was  prop- 
erly sustained  for  the  want  of  proper  parties.  The  heirs 
of  said  John  W.  Westfall  should  have  been  made  parties 
in  the  case.  They  are  the  owners  of  the  property,  and 
directly  interested  in  the  result  of  the  controversy 
Had  the  bill  been  filed  by  the  creditor  to  enforce  an 
execution  of  the  trust,  it  is  manifest  that  both  the  ad- 
ministrator and  heirs  would  have  been  necessary  or 
proper  parties.  See  the  case  of  BeaWs  Admr.  v.  Taylor's 
Admr.,  2  Gratt.,  532. 

The  record  recites  that  the  defendants  appeared  and 
demurred  to  the  bill.  It  is  objected  that  in  chancery  the 
practice  requires  that  the  demurrer  should  have  been 
spread  out  in  full  upon  the  record.  The  Court  is  ot 
opinion  that  this  is  unnecessary.  When  it  is  said  that 
the  party  appeared  and  demurred,  it  is  equivalent  to  say- 
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ing  in  the  language  of  the  Code,  chapter  one  hundred  j„ne^ii?;„„ 
and  twenty-five,  section  twenty-eight,  that  the   defend-gj^^^^.^  ^AdT~ 
ant  says  that  "the  bill  is  not  suflBcient  in  law."  v. 

.Tacksoii. 

The  Court  is  further  of  opinion,  however,  that  the  bill 
should  not  have  been  dismissed,  but  leave  given  to  the 
plaintiff  to  amend  his  bill  and  make  the  said  heirs  parties 
defendant — the  necessary  parties.  A  bill  should  not  be 
dismissed  merely  for  the  want  of  proper  parties,  if  it  other- 
wise appears  that  the  plaintiffs  may  be  entitled  to  relief. 
Jameson  v.  Deshields,  3  Gratt.,  4.  If,  however,  the  plaintiff' 
does  not  desire  to  amend,  an  order  of  dismissal  is  proper. 

Whether  such  desire  was  or  was  not  expressed,  does  not 
ap]>ear  from  the  record,  but  the  counsel  for  the  appellant 
cr>ntends  that  this  course  should  have  been  pursued  by  " 
the  court  below. 

The  decree  of  the  circuit  court,  made  on  the  4th  day  of 
August,  1871,  is  reversed  and  set  aside,  with  costs  to  the 
appellant,  and  the  cause  is  hereby  remanded  to  the  cir- 
cuit court  of  Ritchie  county,  with  leave  to  the  plaintiff  to 
amend  his  bill  and  make  additional  parties,  and  for  fur- 
ther proceedings. 

The  other  Judges  concurred. 

Decree  Reversed  and  Suit  Remanded. 
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WHEBUNG, 

Hoffman  v.  Shields. 

July  17,  1874. 

1874.  H.  executes  a  deed  of  trust  conveving  real  estate  to  indemnify  two 

__I^^^__!!!!!^ sureties  of  the  the  grantor  in  an  injunction  bond.  A  sale  is  made  by 
.  the  trustee,  and  the  property  bought  by  one  of  the  sureties,  Subse- 
quently H.  files  a  bill  against  the'purchaser  to  have  the  sale  canceled 
and  the  property  reconveyed  to  himself,  on  the  ground  that  there  was 
nothing  due  from  him  at  the  time  of  the  sale,  and  that  the  surety's 
claims  against  the  grantor  were  the  result  of  fraudulent  transactions; 
no  charges  were  made  against  the  trustee,  and  no  relief  sought  against 
him. — Held: 

That  the  other  surety  in  the  injunction  bond  is  a  necessary  party, 
but  that  the  trustee  is  not. 

Appeal,  by  William  H.  Shields,  from  a  decree  of  the 
circuit  court  of  Taylor  county,  rendered  on  the  28th 
day  of  September,  1867,  in  a  suit  pending  in  said  court 
between  said  Shields,  as  respondent,  and  Thomas  A. 
Hoffman,  complainant;  and  also  from  a  decree  in  the 
same  suit,  on  a  motion  to  set  aside  and  reverse  the  said 
decree  of  September  28,  1867,  entered  on  the  2d  day  ot 
October,  1871.  The  record  is  very  voluminous,  but  it 
is  not  deem  necessary  to  set  forth  the  fects  therein  con- 
tained, as  the  material  facts  will  be  found  in  the  opinion 
of  the  Court. 

The  Hon.  John  A.  Dille,  judge  of  said  circuit  courts 
at  the  date  of  the  rendition  of  said  decrees,  presided  at 
the  bearing  below. 

There  was  no  appearance  for  the  appellant. 

Edwin  Maxwell  for  the  appellee. 
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Pauli.,  Judge:  junl^Tim. 

A  bill  was  filed  by  the  plaintiff  Hoffman,  in  the  above  Hoffman 
<»use,  to  set  aside  two  deeds  of  certain  property,  executed  to  shields, 
the  defendant  Shields,  by  Adolphus  Armstrong,  to  whom 
they  had  been  conveyed,  by  plaintiff,  in  trust,  to  secure  cer- 
tain debts  specified  in  the  trust  deeds,  and  also  for  purposes 
of  indemnity.  The  property  was  sold  by  the  trustee,  at 
the  instance  of  the  defendant,  and  by  him  bought  in  at 
the  time  of  the  sale. 

The  plaintiff  subsequently  discovering,  as  he  believed, 
that  there  was  nothing  due  from  him  to  the  defendant,  and 
that  the  making  of  the  sale  under  the  deeds  of  trust  was  pro- 
cured as  the  result  of  fraudulent  dealings,  filed  his  bill  to 
have  the  sales  made  by  the  trustee,  and  the  deeds  to  defend- 
ant, executed  in  pursuance  thereto,  declared  null  and  void, 
and  to  require  the  defendant  to  reconvey  the  land  or  prop- 
erty to  himself,  and  for  general  relief.  To  this  suit,  de- 
fendant Shields  is  the  sole  party  defendant.  The  bill  was 
taken  for  confessed,  and  in  September,  1867,  the  circuit 
<?ourt  of  Taylor  county  made  a  decree,  cancelling  the 
two  deeds  from  the  trustee  to  defendant  Shields,  for  the 
trust  property,  and  awarding  the  plaintiff  a  writ  of  pos- 
session. 

Upon  due  notice  given,  the  defendant  in  1869,  moved 
the  circuit  court  of  Taylor  county,  to  reverse  its  former 
decree,  on  three  separate  grounds.  Firsty  because  Arm- 
strong, the  trustee,  was  not  a  party  to  the  suit  ;  Second, 
because  Zadoc  Shields,  who  is  named  in  one  of  the  deeds 
of  trust,  as  designed  to  be  indemnified  withWm.H.  Shields, 
as  a  security  of  plaintiff  in  an  injunction  bond  was  not  a 
party;  and.  Third,  because  there  was  no  reference  to 
ascertain  the  state  of  accounts  between  the  parties.  The 
court  below  overruled  the  motion  to  reverse  the  former 
decree,  and  an  appeal  is  now  taken  to  this  Court. 

Upon  the  ground  first  assigned,  we  do  not  think  the 

trustee  is  a  necessary  party,   no  charges  being  made 
5 


Bfaields. 
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jttn<?Terni.  sig^^^st  him  and  no  decree  sought  or  could  be  had  against 
him  under  the  allefirations  of  the  bill.     He  has  no  in- 

Hoffman  ,  ,  *^ 

V.  terest  in  the  suit — Story's  Eq.  Plead,  sec.  231.  It  is 
true  the  suit  is  to  set  aside  a  salt  made  by  said  trustee, 
but  the  grounds  are  not  laid  in  his  conduct,  but  exclu- 
sively in  that  of  the  cestui  que  trust.  Again,  he  has  by 
deed  conveyed  all  his  interest  in  the  subject  matter  of 
the  suit  and  all  his  powers  have  ceased.  In  1  DanicU's 
Ch.  Pr.,  293,  it  is  said :  "A  trustee,  however,  who  is 
named  in  the  will,  but  has  never  acted,  and  has  released 
all  his  interest  to  his  co-trustee,  ought  not  to  be  a  party 
to  a  bill,  to  set  aside  the  will  on  the  ground  of  fraud.'* 
Richardson  v.  Hulbert,  1  Anst.  65. 

It  would  not  seem  clear,  however,  that  Zadoc  Shields, 
one  of  the  cestuis  que  trust,  named  in  one  of  the  deeds  of 
trust,  is  not  a  necessary  party.  The  bill  was  filed  to  set 
aside  a  sale  made  under  a  deed  of  trust  executed  for  his 
benefit,  as  one  of  the  sureties  of  the  plaintiff.  The  bill 
alleges  that  the  debt  or  liability  for  which  he  was  bound 
in  the  injunction  bond,  had  been  discharged,  and  that 
Wm.  H.  Shields,  at  least,  had  been  largely  overpaid,  and 
had  been  fully  indemnified  on  account  of  his  suretyship 
in  said  injunction  bond.  This  was  an  inquiry  in  which 
Zadoc  Shields  had  a  personal  interest.  His  was  a  joint 
liability  with  the  other  surety  in  said  bond.  It  could 
not  be  apportioned  ;  the  sale  was  made  for  the  Joint  bene- 
fit ;  when  it  is  sought  to  set  it  aside,  on  the  ground  that 
there  was  nothing  due  on  account  of  said  liability,  or 
that  the  sale  was  procured  by  fraud  oi  the  other  surety, 
questions  arise  in  which  he  has  a  personal  interest,  ancl 
their  adjudication  and  settlement  in  his  absence  may 
prejudice  his  rights.  If  there  are  divers  cestuis  que  b^isty 
all  of  them  should  be  made  parties  to  a  bill,  touching 
the  common  interest.  Story's  Equity  Pleadings,  sec- 
tion 210. 

As  to  the  third  ground  of  objection,  that  there  was  no 
reference  to  a  commissioner  to  ascertain  the  state  of  ac- 
counts between  these  parties,  there  appears  no  necessity 
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for  considering ;  for   if  the  proper   or  necessary  parties  june^Tinii. 
were  not  before  the  court,  no  further  steps  of  any  kind     Jo^^j; — 
should  have  been  taken  until  they  were  brought  in.  '• 

The  decree  of  the  circuit  court  of  Taylor  county 
made  on  the2ndday  of  October,  1871,  overruling  the  de- 
iendant^s  motion  to  reverse  the  former  decree,  as  well, 
as  also  the  decree  of  said  court,  made  on  the  28th  day  of 
September,  1867,  are  hereby  reversed  with  costs  to  the 
appellant,  and  this  cause  is  remanded  to  the  circuit  court 
of  Taylor  county,  with  leave  to  the  plaintiff  to  amend 
his  bill,  and  to  make  additional  parties,  and  for  further 
proceedings. 

►     Hoffman  and  Moore,  Judges,  concurred. 

Haymond,  President,  did  not  sit  at  the  hearing  of 
this  suit. 

Decrees  Reversed  and  Suit  Remanded,  With 
Leave  to  Amend. 
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WHEgLING. 

Rauch  t;.  Oil  Company. 

July  17,  1874. 

^^1*-        1.  A  paper  purporting  to  be  a  deed  of  trust,  reciting  a  corporation  as 

L-  grantor,  and  having  affixed  thereto  the  following  attestation : 

*<  Witness  the  signature  and  seal  of  William  Scott,  president  of  said 
Blennerhassett  Oil  Co.,  and  who  is  legally  authorized  hy  the  board 
of  directors  of  said  Company  to  make  this  grant,  this  date  afore- 
written. 

WILLIAM  SCOTT,  [sbal]/' 
if  not  the  deed  of  the  Corporation. 

2.  Such  paper,  however,  relating  merely  to  goods  and  chattels,  is  valid, 
as  a  mortgage  against  creditors  and  subsequent  purchasers,  from 
the  time  that  it  is  duly  admitted  to  record  in  the  county  where  the 
property  embraced  in  said  paper  may  be,  under  the  fifth  section 
of  chapter  seventy-four  of  the  Code.* 

Appeal,  operating  as  a  supersedeas^  granted  on  the  pe- 
tition of  Charles  M.  Ranch,. from  a  decree  of  the  circuit 
court  of  Wood  county,  rendered   on  the   27th   day   of 
January,    1874,  in  a  suit  therein  pending,  wherein  said 
Bauch   was   complainant,   and   The  Blennerliassett  Oil 

*The  following  are  sections  five  of  chapter  seven ty-four,  and 
thirty-six  of  chapter  one  hundred  and  twenty-five  of  the  Code,  refer- 
red to  in  the  syllabus  and  opinion  of  the  Court. 

^^5,  Every  such  contract,  every  deed  conveying  any  such  estate  or 
term,  and  every  deed  of  gift,  or  deed  of  trust  or  mortgage,  conveying  real 
estate  or  goods  and  chattels,  ^shall  be  void  as  to  creditors  and  subse- 
quent purchasers  for  valuable  consideration  without  notice,  until  and 
except  from  the  time  that  it  is  duly  admitted  to  record  in  the  county 
wherein  the  propertv  embraced  in  such  contract  or  deed  may  be." 

**S6.  Every  material  allegation  of  the  bill  not  controverted  by  an 
answer,  and  every  material  allegation  of  new  matter  in  the  answer,  con- 
stituting a  claim  for  affirmative  relief,  not  controverted  by  a  reply, 
shall,  for  the  purposes  of  the  suit,  be  taken  as  true,  and  no  proof  thereo  f 
shall  be  required." 
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Company,  James    Hutchinson^  trustee,   Owen    Franks  jane*Tenn. 
and  William  Scott  were  respondents.     The  other  facts      B»nck 
appear  in  the  opinion  of  Paull,  Judge.  ▼• 

The  Hon.  James  M.  Jackson,  judge   of  said  circuit         ^i*"!- 
court,  presided  at  the  hearing  below. 

Walter  8.  Sands  for  the  appellant. 
James  Hutchinson  for  the  appellee. 

Paull,  Judge  : 

The  plaintiff  in  the  court  below,  and  appellant  in  this 
Court,  having  obtained  judgment  against  the  defendant, 
the  Blenncrhassett  Oil  Company,  caused  an  execution  to 
be  levied  on  two  steam  engines  and  boilers  with  all  the  fix- 
tures thereto  belonging,  with  engine  house  and  derricks  ; 
also  on  a  lease  for  a  term  of  years,  on  the  right  fork  of 
Burning  Spring  run,  as  the  property  of  the  Blenncrhassett 
Oil  Company,  and  said  property  having  been  sold  by  the 
sheriff^,  the  plaintiff  alleges  in  his  bill  that  at  the  sale  he 
became  the  purchaser  thereof  for  the  sum  oi  $422. 

This  judgment  was  had  at  the  April  term  of  the  cir- 
cuit court  of  Wood  county  in  1867. 

The  plaintiff  further  alleges  that  in  the  month  of 
Maroh  preceding,  said  Oil  Company  made  to  one  S.  F. 
Shaw  what  purported  to  be  a  deed  of  trust  on  said  prop- 
erty levied  on,  (excepting  one  or  two  articles)  to  secure 
the  payment  of  a  promissory  note  given  by  said  Compa- 
ny to  one  Owen  Franks  for  the  sum  of  $1,600 — and 
which  deed  was  recorded  in  the  recorder's  office  of  Wirt 
county,  the  20th  day  of  March,  1867.  The  attesting 
clause  to  said  deed  is  as  follows :  ^^Witness  the  signa- 
ture and  seal  of  William  Scott,  president  of  said  Blen- 
ncrhassett Oil  Company,  and  who  is  legally  authorized 
by  the  board  of  directors  of  said  Company  to  make 
this  grant,  this  date  afore  written. 

William  Scott,  [Seal.]" 

The  deed  names  the  said  Blenncrhassett  Oil  Company 
of  West  Virginia,  as  the  grantor.     The  following  is  the 
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june^Term.  acknowledgment  before  the  Notary  Public:     "Before 

— Bauch      ™^®  Barna  Powell,  a  Notary  Public,  in  and  for  said  county 

V.         and  State,  personally  appeared  William  Scott,  president 

ini»ny.  ^^  Blennerhussctt  Oil  Company   of  "West  Virginia,  and 

acknowledged  the  signing  and   sealing  of  the  foregoing 

deed  to  be  his  voluntary  act  and   deed,   in   accordance 

with  the  instructions  of  the  board  of  directors  as  above 

set  forth  :"   Witness  and  &c. 

The  bill  alleges  that  James  Hutchinson,  appointed 
trustee  in  the  place  of  said  Shaw,  had  advertised  the 
property  for  sale,  wherefore  the  plaintiff  prays  for  an 
injunction  on  the  ground  of  the  previous  sale  of  the 
property  and  the  purchase  by  the  defendant,  and  that 
said  deed  of  trust  had  no  validity,  by  reason  of  its  de- 
fective execution  which  was  granted. 

The  bill  contains  other  allegations  and  charges,  not 
material  here  to  notice. 

The  said  Oil  Company,  and  the  said  William  Scott, 
answered  the  bill,  maintaining  the  validity  of  said  deed, 
and  making  many  other  allegations  and  charges  not  ma- 
terial here  to  notice. 

Upon  the  final  hearing  the  court  dissolved  the  injunc- 
tion and  dismissed  the  bill;  and  the  plaintiff*  has  taken 
an  appeal. 

It  has  been  claimed,  in  argument,  that  the  plaintiff^  has 
not  shown  any  title  in  himself  to  the  personal  property 
covered  by  the  deed  of  trust.  The  sheriff's  return  upon 
the  execution  does  not  show  to  whom  the  property  was 
sold,  and  there  is  no  evidence  in  the  record.  The  bill 
alleges,  however,  that  the  plaintiff  became  the  purchaser, 
and  this  allegation  is  not  directly  controverted  in  the 
answers.  They  do  not  expressly  deny  the  fact  of  the 
.sale  and  the  purchase  of  the  property,  by  the  plaintiff^, 
although  they  deny  that  the  plaintiff's  debt  was  a  valid 
one,  and  charge  the  sale  as  a  sham. 

These  charges,  we  think,  should  be  proved,  to  give 
them  effect,  as  against  the  claims  of  the  bill,  and  there  is 
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no  evidence,  whatever,  tending  to  establish  these  char-  ju„e%erm. 
ges  found  in  the  record.     We  think  the  fact,  as  alleged      luJdi 
in  the  bill,  is  not  so  controverted  in  the  answer  as  to  put  ^„  ^  ^ 

^       '  ^  *        Oil  Company. 

the  plaintiff  on  proof  of  his  title  to  the  property  under 
the  alleged  purchase,  no  evidence  being  introduced  by 
the  defendant  to  impeach  its  truth.  See  chapter  one 
hundred  and  twenty-five,  section  thirty-six  of  the  Code. 

The  only  remaining  questions  are  connected  with  the 
paper  purporting  to  be  a  deed  of  trust  executed  on  the 
part  of  the  Blennerhassett  Oil  Company,  and  put  upon 
record  previous  to  the  judgment  of  the  plaintiflF,  and  the 
sale  and  purchase  aforesaid. 

We  do  not  think  this  paper  is  the  rf^ed  of  the  Company, 
for  the  reason  that  it  is  not  executed  under  the  common 
or  corporate  seal  of  the  Company.  Angell  &  Ames  on 
Corporations,  section  295.  '*To  bind  a  corporation  by 
specialty,  it  is  necessary  that  its  corporate  seal  should  be 
affixed  to  the  instrument."  See  cases  there  cited.  This 
section  also  recites :  "The  corporate  seal  is  the  only 
organhy  which  a  body  politic  can  oblige  itself  by  deed; 
and  though  its  members  affix  their  pmvate  seals  to  a  con- 
tract binding  upon  it,  yet  these  not  being  ^eafe,  as  regards 
the  corporation,  it  is,  in  such  case,  bound  only  by  simple 
contract."  William  Scott,  as  president  of  the  Oil  Com- 
pany, affixes  only  his  private  seal.  See  also  the  case  of 
The  Regents  of  the  University  of  Michigan,  v.  The 
Detroit  Society,  decided  in  1863 :  There  the  deed 
was  signed  by  the  regents,  who  affixed  their  private  seals, 
the  corporation  being  named,  however,  as  grantor.  The 
.court  say,  "we  do  not  think  these  seals  can  be  treated 
as  the  seals  of  the  respective  corporations,  or  either  of 
them.  They  are  but  the  individual  seals  of  the  several 
persons  signing  the  instrument;  and  as  the  contract 
does  not  purport  to  be  that  of  the  individuals,  thus  exe- 
cuting, but  of  the  respective  corporations,  these  individ- 
ual seals  are  merely  nugatory,  and  cannot  alter  the  legal 
effect  of  the  instrument.     It  must  therefore  be  treated 
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jane^Tirin.  ^  ^^  unsealed  instrument^  or  simple  contract  in  writing  ; 

and,  as  such,  we  think  the  respective  corporations  are 

v.         bound  by   it,  if  it  is   in  other   respects  valid   in  law.*' 

oil  oompanr.  g^^   jy^^^  ^    jj^^^^  j  Qhio,  180.     Wc  are  of  opinion 

that  this  paper,  not  being  the  deed  of  the  Company,  can- 
not be  held  as  creating  a  lien  by  deed,  which  would  oper- 
ate as  a  bar  to  the  plaintiff,  claiming  under  a  subsequent 
lien,  sale  or  purchase,  if  this  were  a  conveyance  of  real 
estate  on  the  part  of  the  Oil  Company.  White  v.  Den-- 
meriy  16  Ohio,  59  ;  Pratt  &  Fox  r.  Qemens,  4  W.  Va.. 
443.  The  question  here  is,  what  is  the  effect  of  this 
paper  under  our  statutes,  upon  rights  to  the  property 
therein  specified,  subsequently  acquired  by  third  parties. 
The  fifth  section  of  chapter  seventy-four  of  the  code 
provides,  that  every  deed  of  gift  or  deed  of  trust  or 
mortgage,  conveying  real  estate  or  goods  and  chattels, 
shall  be  void  as  to  creditors  and  subsequent  purchasers 
for  valuable  consideration  without  notice,  until  and  ex- 
cept from  the  time  that  it  is  duly  admitted  to  record  in 
the  county  wherein  the  property  embraced  in  such  con- 
tract or  deed  may  be. 

Now  a  deed  of  trust  or  mortgage  of  real  estate,  neces- 
sarily imports  a  sealed  instrument  as  the  means  of  con- 
veyance ;  for  lands  lie  only  in  grant.  Hence  a  paper 
purporting  to  be  a  deed  conveying  real  estate  in  trust  or 
by  way  of  mortgage  but  which  has  not  been  sealed  by 
the  grantor,  is  not  one  of  the  papers  described  by  the 
statute,  which  will  be  valid  as  a  deed  of  trust,  as  against 
creditors  and  purchasers  from  the  time  of  its  recordation. 
But  does  a  mortgage  of  personal  property,  of  goods  and 
chattels,  import  that  the  instrument  by  which  the  prop- 
erty is  given  or  granted  as  a  security  or  provision  for  a 
debt,  shall  be  sealed  ?  This  is  not  necessary  in  regard 
to  personal  property  in  order  to  create  a  mortgage  there- 
of. A  bill  of  sale,  or  any  contract  in  writing  not  under 
seal,  but  designed  to  operate  as  a  security,  has  been  held 
by  the  courts  to  be  a  mortgage  of  goods  and  chattels ;  and 
if  a  writing  under  the  hand,  but  not  under  the  seal,  of  a 
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party  is  made,  conveying  goods  and  chattels  to  a  trustee,  junJ^Term. 
or  to  a  creditor  himself  directly  in  the  form  of  a  mort-"'    Bani^ 
eae«,  why  does  it  not  become  valid  aeainst  purchasers        ▼• 
and  creditors  from  the  lime  of  its  recordation  under  the  ' 

fifth  section  of  chapter  seventy-four  of  the  Code, 
whether  it  passes  the  legal  title,  or  creates  a  mere  equi- 
table mortgage?  A  mortgage  does  not  ex  vi  termini  im- 
port a  sealed  instrument,  when  applied  to  goods  and  chat- 
tels. And  if  a  deed  conveying  goods  and  chattels  in 
trust  to  secure  a  debt,  or  by  way  of  mortgage,  is  made 
valid  by  the  statute,  it  is  not  easy  to  perceive  why  an  in- 
strument in  writing  not  under  seal,  but  similar  in  lan- 
guage and  purpose,  is  not  made  equally  valid,  under  the 
name  or  head  of  "mortgage"  contained  in  said  fifth  sec- 
tion. The  objects  of  both  instruments  are  the  same,  and 
the  language  of  the  statute  sufficiently  broad  to  cover 
them  both.  And  notice  of  the  status  of  the  property  be- 
ing equally  given  by  the  recording  of  the  paper,  it  is  not 
seen  that  any  prejudice  can  result  to  purchasers  or  credi- 
tors from  the  mere  absence  of  a  seal,  which  the  statute 
does  not  absolutely  require. 

In  the  case  before  us,  the  paper  purporting  to  be  a 
deed  of  trust,  executed  by  the  Oil  Company  as  its  act, 
bat  not  having  the  seal  of  the  Company  attached,  can- 
not, as  has  been  indicated,  be  regarded  as  the  deed  of  the 
Company ;  but  as  it  appears  to  be  unquestionably  the 
act  of  the  Company,  and  conveys  only  personal  property, 
no  sufficient  reason  is  seen  why  it  shall  not  be  treated 
as  a  valid  mortgage,  and  being  prior  in  time  and  in  re- 
cordation to  the  purchase  of  the  plaintiff  under  the  exe- 
cution, and  prior  to  the  time  of  its  going  into  the  hands 
of  the  sheriff,  must  be  held  as  a  bar  to  his  title.  In  the 
case  of  Sherman  v.  Fitch,  98  Mass.  59,  a  deed  of  mort- 
gage of  personal  property  in  which  a  corporation  was 
properly  recited  as  the  grantor,  but  which,  as  in  the  case 
before  us,  was  only  executed  by  its  president,  under  his 
private  seal,  was  held  to  be  defectively  executed  as  the 
6 
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juiie  Term.  ^^^^  ^^  *^®  Company,  but   having   been   recorded,  was 

' held  valid,  as  a   mortgage — The  court  say  ;   '^Sampson's 

V.  (the  President's)  seal  affixed  does  not  make  the  instru- 
oii  Company,  ^jgnt  [jig  couti^act,  neither  does  it  make  it  any  the  less 
the  contract  of  the  corporation.  If  a  seal  were  essen- 
tial to  the  validity  of  the  mortgage  it  would  fail  for  the 
same  reasons.  No  seal  was  necessary.  As  a  sealed  in- 
strument it  could  not  be  construed  as  the  contract  of  ei- 
ther Sampson  or  the  corporation.  But  if  the  seal  be  dis- 
regarded, as  it  may  be,  the  contract  will  operate,  as  it 
was  clearly  intended,  as  the  mortgage  of  the  corpora- 
tion." This  authority  seems  to  be  the  same  in  princi- 
ple with  the  case  before  us,  and  sustains  the  views  we 
have  expressed.  The  paper  purporting  to  be  a  deed  of 
trust  executed  by  the  said  Oil  Company,  and  dated  on 
the  18th  day  of  March,  1867,  and  admitted  to  record  in 
Wirt  county  on  the  20th  of  March,  1867,  must  be  held  and 
taken  as  a  valid  mortgage  of  personal  property,  under  the 
provisions  of  the  Code,  and  is  good,  as  against  creditors 
and  subsequent  purchasers,  from  the  time  that  it  has  been 
duly  admitted  to  record  in  the  county  wherein  the  prop- 
erty embraced  therein  may  be.  This  paper  has  not 
been  successfully  impeached  on  the  ground  of  fraud  or 
illegal  consideration,  and  must  operate  as  a  bar  to  the 
plaintiff's  claim  to  the  property  embraced  therein,  under 
his  alleged  purchase,  and  to  his  right  to  relief  in  the 
present  bill. 

The  decree  of  the  circuit  court  of  Wood  county,  made 
on  the  27th  day  of  January,  1874,  dissolving  the  in- 
junction theretofore  awarded,  and  dismissing  the  plain- 
tiff''s  bill,  is  affirmed,  with  costs  to  the  appellees  and  f  30 
damages. 

The  other  Judges  concurred. 

Decree  Affirmed. 
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WHEEUNG, 

Hull  r.  Hamilton's  Heibs. 

July  17.  1874. 

The  circuit  court  having  decreed  the  sale  of  intestate's  land  to  sat-  1874. 
isfy  creditors,  after  an  order  of  reference  to  ascertain  the  claims  against  '°^  Term. 
the  estate  and  confirmation  of  the  commissioners  report  of  such  claims, 
but  before  the  widow  and  administratrix  of  intestate  had  been  served 
with  a  summons  to  the  suit,  or  appearance  by  her  to  the  cause,  it  is  not 
error  for  the  court  to  set  aside  the  order  of  reference  and  decree  of 
sale  and  send  the  cause  back  to  rules,  for  the  purpose  of  making  neces- 
sary parties. 

Appeal  from  a  decree  of  the  circuit  court  of  of  Ran- 
dolph county. 

The  complainants  below  were  "Robert  Hull,  late  of  the 
firm  of  Hopkins  &  Hull,  which  consisted  of  Paul  B, 
Hopkins,  now  deceased,  and  said  Hull,  Henry  D.  Har- 
vey, John  Carson,  and  Samuel  J.  McKnight,  merchants 
and  partners  trading  under  the  firm  name  and  style  of 
Harvey,  Carson  &  McKnight;  Samuel  Gosnell  and 
John  L.  B.  Gosnell,  merchants  and  partners  trading  un- 
der the  firm  name  and  style  of  Gosnell  &  Brother,"  and 
'S'our  orators,  Cornelius  Aultman,  Lewis  Miller,  Jacob 
Miller  and  George  Cook,  sur\nving  partners  of  C.  Ault- 
man &  Co.,  which  was  composed  of  your  orators  and 
Thomas  R.  Tonner,  now  deceased ;"  and  the  respondent 
Amelia  Hamilton,  in  her  own  right  as  widow,  and  as  ad- 
ministratrix of  the  estate  of  William  Hamilton,  Paul 
Hamilton,,  in  his  own  right  and  as  the  heir  of  said  Wil- 
liam Hamilton,  Brison  Hamilton,  Henry  Hamilton, 
Jacob   S.   Wamsley     and    Minerva    his    wife,     Jacob 
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juno^Term.  ^*  Luitcr  and  Martha  E.  his  wife,  and  the  follow- 
^j       ing  in&nts^  to- wit:  Oscar  Butcher,  John  Butcher  aud 

Hamlitoii'a  Gr^acc  ButchcF.  The  other  fects  appear  in  the  opinion 
^^'^•*-      of  the  Court. 

The  Hon. presided  at  the  hearing 

below. 

Oeorge  H.  Lee  for  the  appellants. 

There  was  no  appearance  for  the  appellees. 

Moore,  Judge: 

This  is  an  appeal  taken  by  the  plaintifl^  from  a  decree 
I'endered  by  the  circuit  court  of  Randolph  county,  on 
the  9th  day  of  November,  1871,  in  this  cause. 

It  appears  from  said  decree,  that  there  were  exceptions 
to  the  report  of  sale  made  by  the  commissioners.  What 
the  exceptions  were,  or  the  grounds  thereof,  the  record 
does  not  disclose.  Whether  they  were  sufficient  to  have 
justified  the  circuit  court  in  sustaining  them  and  settinp^ 
aside  the  sale,  this  Court  is  unable  to  determine. 

The  record  does  not  disclose  the  grounds  upon  which 
the  court  based  its  judgment  in  setting  aside  the  decree 
directing  the  sale  of  the  lands,  and,  also,  the  order  of 
reference.  It  does  not  appear  from  the  record,  except 
the  intimation  made  by  the  recission  order,  that  Paul 
Hamilton  is  dead.  He  was  made  a  party  to  the  suit^ 
served  with  a  copy  of  the  summons  for  that  purpose, 
and  also  served  with  a  copy  of  the  special  commission- 
er's notice,  under  the  order  of  reference.  He  w^as  in- 
terested in  the  subject  matter  of  the  suit,  not  only  as  a 
partner  and  co-debtor  of  Wm.  Hamilton,  deceased,  but 
also  as  an  heir  of  said  Wm.  Hamilton.  If  Paul  Hamil- 
ton is  dead,  it  is  obvious  that  not  only  his  personal  rep- 
resentative, but  also  his  heirs,  should  be  made  parties. 

Amelia  Hamilton  being  not  only  the  administratrix^ 
but  also  the  widow  of  Wm.  Hamilton,  was  a  necessary 
party,  and  properly  made  a  party  to  the  bill,  and  should 
have  been  served  with  the  summons  to  the  suit,  that  she 
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might  have  had  an  opportunity  to  protect  the  estate  of  j„iJ'Temi. 
the  decedent^  as  well  as  her  own  dower  interest.     As  she       ^~^ 
was  not  served  with  process,  and  did  not  appear  to  the   Hamilton's 
cause,  it  was  error  to  decree  a  sale  of  the  land,  and,  cer-      "**"• 
tainlj,  would  have  been  error,  to  have  confirmed  the  sale. 

There  was  no  error  in  decree  of  the  court  complained 
of,  and  it  will  have  to  be  affirmed  with  costs  and  dam- 
ages. 

The  other  Judges  concurred. 
Decree  Affirmed. 
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Hubbard  v.  Kelley. 

July  17,  1874. 

1.  A  suit  brought  by  a  taxpayer  to  recover  back  illegal  taxes  paid  by 

him  to  a  collector  of  the  United  States  Revenue,  must  conform 
to  the  Act  of  Congress, — section  nineteen,  Act  July  13, 1866. 

2.  It  is  incumbent  on  the  taxpayer  to  show,  before  he  can  maintain 

an  action  against  the  collector,  that  he  has  complied  with  all  the 
prerequisites  and  conditions  prescribed  by  the  Act  of  Congress, 

3.  The  plaintiff  having  testified  that  he  made  the  appeal,  required 

by  the  said  nineteenth  section,  in  writing,  he  should  produce  the 
written  appeal  in  evidence,  or  an  authentic  copy  thereof,  or  show 
good  cause  for  its  absence, 

4.  In  the  absence  of  proper  evidence  of  such  appeal,  a  letter  pur- 

porting to  be  that  of  the  commissioner  of  internal  revenue,  to  the 
plaintiff,  saying  that  his  claim  for  relunding  $211.67,  had  been  re 
jected,  but  not  showing  on  it«  face  that  it  was  relevant  to  the  issues 
and  no  legal  evidence  being  introduced  to  connect  it  with  the  sub- 
ject matter  of  the  suit,  is  not  admissible.  The  presumption  is  that  if 
an  appeal  had  been  properly  taken  by  the  plaintiff,  according  to  the 
Act  of  Congress,  in  such  cases,  and  the  commissioner  decided  the  ap- 
peal overruling  the  same,  that  he  made  an  official  record  of  the  same^ 
and  the  date  thereof,  in  his  office,  and  an  official  copy  of  the  offi- 
cial entry,  so  made  by  the  commi.ssioner,  is  the  best  evidence  of 
such  decision,  and  the  letter  of  the  commissioner  can  not  be  re- 
ceived as  evidence  to  prove  the  decision  of  the  commissioner,  or  the 
date  thereof,  (if  allowable  at  all)  unless  the  absence  of  said  best 
evidence  is  first  properly  accounted  for. 

At  a  court  held  in  and  for  Ohio  county,  at  which 
the  Hon.  John  Blair  Hoge,  judge  of  the  third  judicial 
district,  presided,  on  the  3rd  day  of  June,  1873,  a  judg- 
ment was  rendered  in  favor  of  William  P.  Hubbard,  the 
plaintiff,  against  Benjamin  F.  Kelley,  the  defendant,  for 
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Hubbard 
Kelley. 


the  sum  of  $266.80^  with  interest  thereon,  and  the  costs,  jane^xenn 
The  action  was  in  form  indebiUitua  ofisumpaiL  " 

The  defendant  applied  to  a  judge  ot  this  Court  for  a 
supersedeas  to  the  said  judgment,  which  was  allowed. 

The  other  facts  appear  in  the  opinion  of  the  Court. 

Nathan  Goff^  Jr.y  and  George  B,    Caldwell,  for   appel- 
lant. 

William  P.  Hubbard,  pro  se. 
Mooi;E,  Judge: 

As  admitted  by  the  appellee,  in  argument,  although 
this  action  is  in  form,  as  against  Kelley,  indebitatus  ast 
sumpsit,  it  is  virtually  against  the  United  States,  under 
the  ninth  and  nineteenth  sections  of  the  amendatory 
internal  revenue  act  of  July  13,  1866,  chapter  one  hun- 
dred and  eighty-four,  Stat,  at  Large,  vol.  14,  pages  111, 
152.  Section  nineteen  declares:  "That  no  suit  shall 
be  maintained  in  any  court  for  any  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected,  until 
appeal  shall  have  been  duly  made  to  the  commissioner 
of  internal  revenue  according  to  the  provisions  of  law 
in  that  regard,  and  the  regulations  of  the  Secretary  of 
the  Treasury,  established  in  pursuance  thereof,  and  a 
decision  of  said  commissioner  shall  be  had  thereon,  un- 
less such  suit  shall  be  brought  within  six  months  from 
the  time  of  said  decision,  or  within  six  months  from  the 
time  this  act  takes  effect :  Provided,  That  if  said  de- 
cision shall  be  delayed  more  than  six  months  from  the 
date  of  such  appeal,  the  said  suit  may  be  brought  at  any 
time  within  twelve  months  from  the  date  of  such  ap- 
peal." 

Section  nine  prescribes:  "That  the  commissioner 
of  internal  revenue,  subject  to  regulations  prescribed 
by  the  Secretary  of  the  Treasury,  shall  be,  and  is,  hereby, 
authorized,  on  appeal  to  him  made,  to  remit,  refund,  and 
pay  back  all  taxes  erroneously  or  illegally  assessed  or 
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1874.       collected,  all  penalties  collected  without  authority,  and 
'  all  taxes  that  shall  appear  to  be  unjustly  assessed,  or  ex- 


Ilubbard 

V. 


oessive  in  amount  or  in  any  manner,  wrongfully  collected ; 
Kciiey.  ^yj^  ojgQ  repay  to  collectors  or  deputy  collectors  the  full 
amount  of  such  sums  of  money  as  shall  or  may  be  re- 
covered against  them  or  any  of  them,  in  any  court,  for 
any  internal  taxes  or  licenses  collected  by  them,  with 
the  costs  and  expenses  of  suit,^'  &c. 

Mr.  Hubbard's  object,  in  this  action,  is  to  recover 
back  certain  money  paid  by  him  to  collector  Kelley  as 
income  tax  upon  his  salary  as  clerk  of  the  House  of 
Delegates. 

Since  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  The  Oollector  v.  Hub^ 
bard,  12  Wall.,  (Sup.  Ct.  U.  S.,)  1,  and  the  cases  therein 
cited,  it  is  not  an  open  question  that  such  action  will  lie 
against  the  Collector,  to  recover  back  the  amount  of  an 
illegal  tax  paid  into  the  public  treasury. 

'And  I  am  of  opinion  that  such  an  action  will  be 
maintained  although  the  tax  was  not  paid  under  protest, 
provided  the  tax-payer  had  taken  an  appeal  to  the  com- 
missioner of  internal  revenue,  as  required  by  the  act  of 
13th  July,  1866. 

Justice  Clifford  in  delivering  the  opinion  of  the  court 
in  the  case  of  The  Collector  v.  Hubbard,  12  Wall.  (Sup. 
Ct.  U.  S.)  13  ;  said,  "prior  to  the  passage  of  the  act  of 
the  13th  of  July,  1866,  it  is  quite  clear  that  the  tax-pay- 
er, if  he  was  illegally  assessed,  might  maintain  an  action 
of  assumpsit,  against  a  collector  to  recover  back  the 
amount,  if  he  paid  it  under  protest,  although  he  had  not 
taken  any  appeal  to  the  commissioner  of  internal  rev- 
nue.  Such  were  the  views  of  this  court  in  the  case  of 
Philadelphia  v.  The  Collector,  5  Wall.  (Sup.  Q.  U.  S.) 
731,  and  no  doubt  is  entertained  that  the  decision  was 
entirely  correct ;  but  it  is  a  great  mistake  to  suppose  that 
the  right  to  maintain  the  action,  as  there  conceded,  was 
founded  in  the  theory  that  the  collector  held  money  in 
his  hands  belonging  to  the  plaintiff,  which  he  was  bound 
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to  refund,  as  the  decision  was  placed  expressly  upon  the  j 
ground  that  the  several  provisions  in  the  internal  revenue 
acts,  before  referred  to,  warranted  the  conclusion  as  a  ne- 
cessary  implication  that  Congress   intended  to  give  the 
tax-payer  such  remedy/^ 

"Remedies  of  the  kind,  given  by  Congress,  may  be 
changed  or  modified,  or  they  may  be  withdrawn  alto- 
gether, at  the  pleasure  of  the  law-maker  as  the  tax-payer 
cannot  have  any  vested  right  in  the  remedy  granted  by 
Congress,  for  the  correction  of  an  error  in  taxation." 

"Suits  for  such  causes  of  action  are  absolutely  pro- 
hibited, until  the  tax -payer  shall  appeal  to  the  commis- 
sioner of  internal  revenue,  and  until  the  appeal  has 
been  decided,  unless  the  decision  is  postponed  longer 
than  six  months,  in  which  case  he  is  at  liberty  to  sue 
within  one  year  from  the  time  when  his  appeal  was 
taken." 

In  the  case  of  Nichok  v.  United  States,  7  Wall.  (Sup. 
Ct.  U.  S.,)  122,  (cited  in  The  Collector  v.  Hubbard,)  Mr. 
Justice  Davis,  delivering  the  opinion  of  the  Court,  {Id. 
126,)  said  : 

"The  immunity  of  the  United  States  from  suit  is  one 
of  the  main  elements  to  be  considered  in  determining 
the  merits  of  this  controversy.  Every  government  has 
an  inherent  right  to  protect  itself  against  suits,  and  if, 
in  the  liberality  of  legislation,  they  are  permitted,  it  is 
only  on  such  terms  and  conditions  as  are  prescribed  by 
statute." 

Again,  at  page  130,  he  said :  "The  party  aggrieved 
can  test  the  question  of  the  illegality  of  an  asse&sment, 
or  collection  of  taxes,  by  suit;  but  he  cannot  do  this 
until  he  has  taken  an  appeal  to  the  commissioner  of  in- 
ternal revenue.  If  the  commissioner  delays  his  de- 
cision beyond  the  period  of  six  months  from  the  time 
the  appeal  is  taken,  then  suit  may  be  brought  at  any 
time  within  twelve  months  from  the  date  of  the  appeal. 
Thas,  it  will  be  seen,  that  the  person  who  believes  he  haSi 
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suffered  wrong  at  the  hands  of  the  assessor^  or  collector, 
can  appeal  to  the  courts ;  but  he  cannot  do  this  until  he 
has  <aken  an  intermediate  appeal  to  the  commissioner, 
and,  at  all  events,  he  is  barred  from  bringing  a  suit,  un- 
less he  does  it  within  a  year  from  the  time  the  commis- 
sioner is  notified  of  his  appeal.  The  object  of  these 
different  provisions  is  apparent.  While  the  government 
is  desirous  to  secure  the  citizen  a  mode  of  redress  against 
erroneous  assessments  or  collections,  it  says  to  him,  we 
want  all  controverted  questions  concerning  the  revenue 
settled  speedily,  and  if  you  have  complaint  to  make, 
you  must  let  the  commissioner  of  internal  revenue 
know  the  grounds  of  it ;  but  if  he  decides  against  you, 
or  fails  to  decide  at  all,  you  can  test  the  question  in  the 
courts,  if  you  bring  your  suit  within  a  limited  period  of 
time." 

Such  being  the  adjudications,  we  may  consider  it  set- 
tled, that : 

First  Suits  against  collectors  for  taxes  illegally  col- 
lected, under  the  internal  revenue  laws,  and  paid  into 
the  Treasury  of  the  United  States,  are,  absolutely  pro- 
hibited, until  the  tax-payer  shall  have  duly  made  an  ap- 
peal to  the  commissioner  of  internal  revenue,  accord- 
ing to  the  provisions  of  law  in  that  regard,  and  the  reg- 
ulations of  the  Secretary  of  the  Treasury,  established  in 
pursuance  thereof,  and  until  the  appeal  has  been  decided, 
unless  the  decision  is  postponed  longer  than  six  months, 
in  which  case  he  is  at  liberty  to  sue  within  one  year 
from  the  time  when  his  appeal  was  taken. 

Second.  The  right  to  sue,  in  such  cases,  springs  from 
the  liberality  of  legislation,  as  every  government  has 
the  inherent  right  to  protect  itself  against  suits ;  and 
the  suit  can  be  maintained  only  on  such  terms  and  con- 
ditions as  are  prescribed  by  statute. 

Third.  The  tax-payer,  to  succeed  in  such  a  suit,  must 
show  that  he  has  complied  with  the  terms  and  conditions 
prescribed  by  statute. 
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Has  the  plaintiff  ia  this  ease  shown  himself  entitled  june^Tenn. 
to  recover  back  the  tax  illegally  collected  ? 

To  the  declaration  of  the  plaintiff,  which  is  composed 
«f  the  common  counts  in  assumpsit,  the  defendant  pleaded  ®  '^* 
the  general  issue,  and  also  filed  a  special  plea,  in  writing, 
that  the  action  was  not  brought  within  six  months  from 
the  time  of  the  adverse  decision  of  the  commissioner  of 
internal  revenue ;  to  both  of  which  pleas  the  plaintiff 
replied  generally. 

To  maintain  the  issues,  on  his  part,  it  was  necessary 
for  the  plaintiff  to  show. 

First  That  he  had  been  illegally  assessed. 

Second.  That  the  defendant,  as  collector,  had  collected 
ivom  him  the  illegal  tax. 

Third.  That  an  appeal  had  been  duly  made  by  him  to 
the  commissioner  of  internal  revenue,  according  to  the 
provisions  of  law  in  that  regard,  and  the  regulations  of 
the  Secretary  of  the  Treasury,  established  in  pursuance 
thereof. 

Fou7'th.  That  a  decision  of  the  commissioner  had 
been  had  thereon,  if  there  had  in  fact  been  such  a 
decision. 

Fiflhn  That  the  suit  had  been  brought  within  six 
months  from  the  time  of  said  decision ;  or,  if  the  decis- 
ion had  been  delayed  more  than  six  months  from  the 
date  of  such  appeal,  then  he  must  show  that  the  decision 
had  been  so  delayed,  and  that  he  had  brought  the  suit 
within  twelve  months  from  the  date  of  such  appeal. 

It  appears  from  the  first  bill  of  exceptions,  that,  the 
moneys  mentioned  in  the  bill  of  particulars  annexed  to 
the  declaration  were  paid  as  therein  stated  to  the  defen- 
dant as  collector  of  United  States  Revenue,  First  Dis- 
trict, West  Virginia,  as  income  tax  assessed  under  Uni- 
ted States  Internal  Revenue  law  on  plaintift's  salary,  as 
clerk  of  the  House  of  Delegates  of  the  West  Virginia 
Legislature,  paid  out  of  the  State  Treasury,  and  that  the 
defenclant  had  paid  the  same  into  the  Treasury  of  the 
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United  States,  as  required  by  law,  before  the  commence- 
ment of  this  action. 

It  appears  from  the  second  bill  of  exceptions,  that^ 
the  plaintiff,  having  been  sworn  as  a  witness  on 
his  own  behalf,  to  maintain  the  issues  on  his  part," 
stated  that  he  had  appealed  to  the  commissioner 
of  internal  revenue,  to  refund  him  the  taxes  men- 
tioned in  th^  bill  of  particulars,  annexed  to  the  declara- 
tion herein,  and  stated,  at  the  same  time,  that  the  said  ap- 
peal was  in  writing."  The  defendant  objected  to,  and 
moved  the  court  to  reject  and  exclude  the  parol  testi- 
mony of  the  plaintiff  that  he  had  appealed,  as  improper,, 
under  objection,  to  be  considered  in  evidence,  unless  the 
original  written  appeal,  or  a  duly  certified  official  copy, 
was  produced  and  put  in  evidence  by  the  plaintiff,  or 
sufficient  cause  be  shown  why  such  copy  or  original  is 
not  so  produced  and  put  in  evidence.  But  the  court 
overruled  the  motion  and  admitted  the  parol  evidence, 
and  the  defendant  excepted  to  the  ruling  of  the  court. 

It  is  not  enough  for  the  plaintiff  to  show  merely  that 
he  had  taken  an  appeal,  but  he  must  show  that  the  appeal 
had  been  duly  made  to  the  commissioner  "according  to 
the  provision  of  law  in  that  regard,  and  the  regulations 
of  the  Secretary  of  the  Treasury  established  in  pursu- 
ance thereof." 

In  order  to  enable  the  court  to  determine  whether  the 

appeal  had  been  duly  made  according  to  the  provisions 

of  the  law,  &c.,  it  was  incumbent  upon  the  plaintiff  to 

produce  the  best  evidence.     That  being  so,  it  is  obvious 

that,  as  the  appeal  was  made  in  writing,  as  testified  to  by 

himself,  the  written  appeal   was   the   best   evidence  of 

which  the  case  was  susceptible,  and  if  it  was  not  in  his 

power  to  have  produced  the  original,  it  was  nevertheless 

his  duty  to  have  produced  an  authentic  copy  thereof,  or 

accounted  for  its  absence.  I  am,  therefore,  of  opinion 
that  the  court  erred  in  admitting  the  parol  evidence  in 
that  respect,  without  good  cause  having  been  shown 
for  the  absence  of  the  written  appeal  or  an  autjientic 
copy  thereof. 
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As  there   is    nothing    in  the  record  that  shows  the  j^^^rina. 
grounds  or  character  of  the  appeal  or  when  it  was  taken,     jj^^^bard 
or  made  to  the  commissioner,  I  am   unable   to  discover        ▼• 
how   the  court  could  determine   that    the   action   was 
brought  within  the  time  prescribed  by  law,  and  yet  that 
was   a   special  issue,  and  clearly  the  duty  of  the  plain- 
tiff to  have  shown  it,  as  it  was  a  prerequisite,  or  condi- 
tion, to  his  right  of  action. 

As  to  the  third  bill  of  exception  :  It  appears  that  the 
plaintiff  offered  in  evidence  a  letter  from  the  commis- 
sioner of  internal  revenue  stating  that  the  plaintift^s 
claim  for  refunding  of  $211.67  has  been  rejected.  The 
letter  was  dated  July  22,  1871.  The  defendant  objec- 
ted to  its  introduction  as  inadmissible  until  the  original 
appeal  was  produced,  or  its  absence  accounted  for.  The 
court  overruled  the  objection  and  admitted  the  letter  in 
evidence. 

The  letter  has  not  been  connected  by  any  evidence 
with  the  subject  matter  of  this  action.  It  may  possibly 
have  been  intended  as  a  notice  to  the  plaintiff  that  a  de- 
cision had  been  made  by  the  commissioner  on  the  appeal, 
but  it  does  not  appear  to  have  been  so  intended,  either 
from  its  face  or  from  other  evidence.  But  suppose  it 
was  intended  as  a  notice  of  a  decision  of  the  appeal,  it 
does  not  indicate  when  the  decision  was  made.  For  ought 
the  court  knows,  the  decision,  if  any,  may  have  been  made 
months  before  the  letter  was  written,  and  the  plaintiff's 
limit  for  bringing  his  action  may  have  expired  before  action 
brought.  This,  in  one  aspect  of  the  case,  is  material,  because 
the  statute  requiresthesuitto  be  brought  within  six  months 
from  the  time  of  said  decision,  &c.  There  is  nothing  in 
the  record  that  shows  either  the  time  of  making  an  ap- 
peal to  the  commissioner,  or  the  date  ot  his  decision,  if 
he  made  one,  unless  the  letter  is  to  be  taken  as  the  de- 
cision of  the  commissioner  upon  the  appeal  and  T  do  not 
think  it  can  be  so  taken.  In  the  absence  of  evidence  to 
the  contrary,  the  presumption  is  that  the  commissioner 
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made  an  ofBcial  record  in  his  office,  either  sustaining  or 
"overruling  the  appeal.  If  he  overruled  the  appeal  an 
official  copy  of  his  official  entry  entered  of  record  in  hh 
office  to  that  effect  is  the  best  evidence  that  he  had  made 
such  decision  and  the  time  it  was  made;  and  the  letter  is 
not  competent  evidence,  for  that  purpose  until  and  un- 
less the  absence  of  the  best  evidence  is  first  sufficiently 
accounted  for,  which  docs  not  seem  to  have  been  done 
in  this  case.  I  can  not  see  from  the  record  for  what 
purpose  the  letter  could  have  been  offered  and  admitted 
as  evidence  except  to  prove  that  a  decision  had  been 
made  overruling  the  appeal  and  the  date  thereof,  and  for 
this  purpose  under  the  circumstances  presented  by  the 
record  it  was  improper.  The  court  therefore  erred  in 
admitting  said  letter.  For  these  reasons  the  court  erred 
in  its  judgment  and  finding  in  this  cause  and  the  said 
judgment  must  be  reversed  and  the  finding  of  the  court 
in  the  cause  bo  set  aside  and  a  new  trial  awarded  in  the 
cause.  And  the  cause  must  be  remanded  to  the  circuit 
court  of  Ohio  county,  for  further  proceedings  to  be  had 
therein,  according  to  law.. 

The  other  Judges  concurred. 


Judgment  Revebsed,  New  Tkiai.  Awarded  and* 
Cause  Remaj^ded. 
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WHEELING. 

Richards  t?.  Fisher. 

July  17, 1874. 

F.  purchases  a  house  and   lot  of  P.  at  the  price  of  $160,  payable  in  1874. 

two  installments,  and  executes  his  two  single  hills  to  P.,  for  the 

purchase  money,  and  P.  executes  to  F.  his  title  bond,  binding  him- 
self to  make  F.  a  general  warranty  deed  for  the  house  and  lot  when 
the  purchase  money  is  paid.  F.,  before  paying  the  purchase  money 
and  securing  a  deed,  by  contract  sells  the  house  and  lot  to  H.  for 
the  consideration  that  H.  agrees  to  pay  the  original  •  purchase 
money  to  P.  H.  takes  permission  of  the  house  and  lot  and  after- 
wards sells  and  conveys  the  same,  with  other  lots,  with  general 
warranty,  to  Rockhold,  and  acknowledges  the  payment  of  the 
purchase  money  in  the  deed.  Rockhold  takes  possession  of  the 
same,  and  afterwards  conveys  to  R.  with  covenants  of  general 
warranty  acknowledging  the  payment  of  the  purchase  money 
and  R.,  afterwards  conveys  the  same  to  R.  junior,  with  general 
warranty,  and  acknowledges  payment  of  the  purchase  money  in 
the  deed.  H.,  only  pays  a  part  of  the  purchase  money  to  P.  and 
P.  made  a  deed  with  covenants  of  general  warranty  to  F.,  for  the 
lot  sold  to  him,  acknowledging  payment  of  the  purchase  money. 
The  executor  of  P.,  afterwards  sued  and  compelled  F.  to  pay  the 
unpaid  purchase  money,  due  the  estate  of  P.,  upon  said  single 
bills.  F.,  before  paying  the  purchase  money,  requested  H.,  Rock- 
hold, and  R.,  to  pay  said  purchase  money,  so  due  the  estate  of  P. 
and  they  each  failed  so  to  do. — Hslb  : 

That  F  has  a  lien  on  the  house  and  lot  in  the  hands  of  R.  junior,  for 
his  purchase  money^  which  a  court  of  equitj'  will  enforce ;  and  in 
such  case  a  court  of  equity  will  not  require  F.  to  convey  the 
house  and  lot  without  providing  for  the  payment  of  his  unpaid 
purchase  money  by  a  sale  of  the  lot,  if  F.'s  purchase  money  is  not 
otherwise  paid. 

Appeal,  operating  as  a  supersedeaSj  by  Commodore  P. 
Richards,  from  a  decree   of  the   circuit  court  of  Wirt 
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june^Term.  ^ounty,  pronounced  on  the  9th  day  of  May,  187e3,  in  a 
^j^^jj^^g     suit  then  pending  in  said  court,  wherein  said  Richards 
V.         was  complainant,  and  John  Fisher,  E.  C.  Hopkins,  C.  B. 
Rockhold,  and  Laura  M.,  his  wife,  and  William  D.  Rich- 
ards, were  respondents. 

The  other  facts  sufficiently  appear  in  the  opinion  of 
this  Court. 

The  Hon.  James   M.   Jackson,  judge  of  said   circuit 
court,  presided  at  the  hearing  below. 

Gideon  D.  Camden  and  John  A.  Hutchinson,  Jr.  for  the 
appellant. 

David  H,  Leonard,  and  Okey  Johnson,  for  the  appel- 
lees. 

Haymond,  President: 

Thig  is  a  bill  filed  by  the  plaintiff,  to  com})el  the  mak- 
ing ofa  deed,  by  defendant,  John  Fisher,  to  plaintiff.  It 
appears,  that  John  Fisher,  in  March,  1854,  purchased  a 
house  and  lot,  No.  23,  situate  in  the  town  of  Elizabeth, 
Wirt  county,  of  Roland  Petty,  for  $160,  of  which  $100, 
with  interest  was  to  be  paid  the  first  day  of  Novem- 
ber, 1859,  and  $60  with  interest  to  be  paid  the  1st 
day  of  November,  1859,  for  which  two  several  sums, 
Fisher,  at  the  time  of  the  purchase,  made  to  Petty,  his 
two  several  single  bills,  and  Petty  made  to  Fisher  his  ti- 
tle bond,  binding  himself  to  make  to  Fisher  a  deed  for 
the  lot.  Not  long  after  the  purchase,  Fisher  sold  the 
lot  to  E.  C.  Hopkins,  he,  (Hopkins,)  agreeing  to  pay 
Petty,  the  whole  amount  of  the  purchase  money,  which 
Fisher  agreed  to  pay.  It  seems  that  Fisher  either  as- 
signed Petty's  title  bond  to  Hopkins,  or  made  a  written 
contract  with  him  in  relation  thereto,  though  the  evidence 
is  not  clear  on  the  subject.  However,  it  is  clear  that 
there  was  a  contract  of  sale  from  Fisher  to  Hopkins,  at 
the  price  aforesaid.  After  Hopkins  made  his  purchase, 
he,  by  virtue  thereof,  took  possession  of  the  house  and 
lot,  and  held  and  occupied  it,  c  laiming  under  his  purchase' 
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until  the  13th  day  of  August,  1863.  At  which  time  he  ju„J^irin. 
sold  the  lota,  together  with  lot  No.  24  and  part  of  lot  No. — ^^^^ — 
22,  adjoining  each  other,  to  Charles  B.  Roekhold,  for  v. 
the  sum  of  JIOOO,  and  together  with  his  wife,  by 
deed  of  general  warranty,  conveyed  the  lots  to 
Kockhold.  This  deed  acknowledges  the  receipt  of 
all  the  purchase  money  by  Hopkins.  Roekhold  oc- 
cupied and  held  possession  of  the  lots,  principally, 
from  the  date  of  his  purchase  until  the  30th  day 
of  May,  1867,  at  which  time  he  conveyed  the  lots  to 
Wm.  D.  Richards,  in  consideration,  as  stated  in  the 
deed,  of  the  sum  of  $450,  the  receipt  of  which  is  ac- 
knowledged in  the  deed.  Afterwards,  on  the  17th  day 
of  August,  1869,  Wm.  D.  Richards  and  wife  conveyed 
the  same  lots  by  deed  to  their  son,  the  plaintiff.  The 
consideration  named  in  this  deed  is  $450,  and  the  receipt 
thereof  is  acknowledged.  Petty  by  deed  of  general 
warranty,  dated  30th  of  June,  1860.  conveyed  said  lot 
No.  23,  to  Fisher.  This  deed  states  the  purchase  money 
to  be  4^160,  and  acknowledges  the  receipt  thereof.  There 
is  no  lien  retained  in  any  of  the  deeds  for  purchase 
money.  On  Fisher^s  single  bills  to  Petty,  these  payments 
were  made,  viz :  October  1, 1859,  $14.08;  April  3,  1860; 
$18.00;  June  1,  1860,  $35.00.  It  is  clear  that  Hopkins 
made  the  two  last  named  payments,  but  it  does  not  satis- 
&ctorily  appear  that  he  made  the  first  named  payment. 

After  Petty  conveyed  the  lot  to  Fisher,  and  before 
June,  1, 1860,  he  died.  Roekhold, in  fact,  paid  Hopkins  all 
his  purchase  money  except  $101.64.  principal,  and  that, 
he  retained  after  he  learned  that  Hopkins  had  not  paid 
all  the  purchase  money,  in  order  to  save  himself.  It  ap- 
pears that  Hopkins  held  the  single  bill  of  Roekhold  for 
said  $101.64,  and  that  he  brought  suit  thereon  in.  the 
circuit  court  of  Wirt  county,  and  at  the  April  term 
thereof,  1866,  he  obtained  judgment  for  the  amount 
thereof,  with  interest  and  costs  of  suit  against  Roekhold; 
and    upon   the  judgment  an   execution  issued,  and  was 
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1874. 
JiiDe  Term. 

Richanls 

▼. 
Fisher. 


levied  on  property  of  Rockhold,  and  he  gave  a  forth- 
"coming  bond  for  the  delivery  of  the  property,  or  the 
payment  of  the  debt,  (which,  at  th^t  date,  viz  :  the  9th 
day  of  June,  1866,  amounted  to  $132.39,)  with  John 
Fisher  as  his  security.  Afterwards,  at  the  December 
term,  1866,  of  said  circuit  court,judgment  and  execution 
was  awarded   on  the   forthcoming  bond.     In   January, 

1867,  Rockhold  obtained  an  injunction  restraining  the 
collection  of  the  judgment  on  the  forthcoming  bond. 
Alfred  Ott,  was  appointed  and  qualified  as  the  executor 
of  Petty,  and  as  such  executor  of  Petty,  he  sued  and  re- 
covered judgment  against  Fisher  for  the  balance  of  the 
original  purchase  money  with  interest  after  deducting 
the  credits  before  stated.  This  judgment  was  obtained 
the  3rd  of  November,  1857 — ^atn  execution  was  issued 
thereon,  and  Fisher  paid  the  debt  on  the  31st  of  March, 

1868.  But  Fisher,  before  he  paid  it,  notified  Hopkins, 
Rockhold  and  Wm.  D.  Richards,  that  the  same  was  un- 
paid, and  that  if  they,  or  either  of  them,  would  pay  the 
amount  Hopkins  was  still  in  arrear,  he  would  make  a 
deed  for  the  lot  to  either  or  any  of  them  who  would 
pay  it.     They  each  failed  to  pay. 

About  the  time  John  Fisher,  paid  the  debt,  Hopkins 
assigned  his  judgment  against  Rockhold  and  Fisher,  to 
C.  B.  Fisher,  without  any  consideration  passing  from  C. 
B.  Fisher,  to  him,  and  according  to  the  evidence  of  C. 
B.  Fisher,  who  seems  to  be  disinterested,  Hopkins  did 
not  inform  him  for  what  purpose  or  object  he  made  the 
assignment.  But  Hopkins  says  he  intended  the  money 
when  collected,  to  be  paid  by  C.  B.  Fisher  to  John  Fish- 
er. John  Fisher  was  not  present  when  the  assignment 
was  made  nor  does  it  satisfactorily  appear  that  he  had 
any  knowledge  of  the  assignment  having  been  made  un- 
til after  this  suit  was  brought.  C.  B.  Fisher  says  that  the 
assignment  was  brought  to  him  by  Hopkins  in  his  office 
already  written,  on  the  original  transcript  of  the  judg- 
ment, and  that  Hopkins  when  he  handed  him  the  tran- 
script and  assignment  thereon  of  the  judgment  he  reques- 
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ted  him  to  record  the  judgment  and  assignment  which  j^^ 
he  did,  and  that  afterwards  and  after  this  suit  was  brought" 


1874. 


Term. 


Fisher. 


Richards 

Hopkins  came  into  the  office,  and  said  to  him  that  he  _  ▼• 
wanted  the  judgment  entered  satisfied,  and  that  Rock- 
hold  was  with  him  at  the  time.  Kockhold  in  his  depo- 
sition, states  that  he  settled  this  judgment  with  Hopkins, 
but  he  does  not  state  at  what  time.  The  plaintiff  cross- 
examined  Rockhold,  but  failed  to  enquire  of  him  when 
or  how  he  settled  the  judgment  with  Hopkins.  It  does 
not  appear  that  C.  B.  Fisher  or  John  Fisher,  ever  re- 
ceived any  part  of  this  judgment  from  Rockhold  or 
Hopkins,  though  an  attempt  was  made  to  prove  that 
John  Fisher  did.  It  appears  from  the  evidence  of  Rock- 
hold that  at  the  time  he  conveyed  the  lot  to  Wm.  D. 
Richards,  there  was  a  lien  on  the  property  for  $101.64, 
that  he  kept  back  from  Hopkins,  because  Hopkins  had 
not  paid  Fisher  for  one  of  the  lots,  and  that  Richards 
then  and  there  said  he  would  pay  and  settle  that  debt. 
Rockhold  also  states  in  his  deposition  that  he  had  a  con- 
versation with  the  plaintiff",  before  the  date  of  the  deed 
conveying  the  property  to  him,  at  which  time  he  "tried 
to  get  him  to  go  to  his  father,  (Wm.  D.  Richards,)  and 
get  him  to  settle  the  debt  against  the  property."  It  also 
appears  from  the  evidence  of  Rockhold,  that  he  made 
the  deed  to  Wra.  D.  Richards,  for  the  said  three  lots  and 
house  therein  for  the  loan  of  J460,  for  eleven  months 
with  the  understanding  that  by  paying  on  or  before  the 
expiration  of  the  time,  $600,  that  he  (Wm.  D.  Richards) 
was  to  re-convey  the  property  back  to  him,  and  that  the 
property  conveyed  was  at  the  time  worth  at  least  $1,500 — 
Rockhold,  also  says  that  there  was  an  agreement  and 
contract  in  writing  between  him  and  said  Wm.  D.  Rich- 
ards, as  to  reconveying  the  property  to  the  effect  afore- 
said, and  the  contract  signed  and  sealed  by  said  W.  D. 
Richards  and  Rockhold,  was  produced  and  proven  by 
Rockhold,  and  it  is  of  the  same  date  as  the  deed,  and  is 
to  the  effect  that  Richards  "agrees  to  convey  by  deed  the » 
said  house  and  three  lots"  to  Rockhold  upon  the  payment 


Fisbor. 
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june^Term.  ^^  $600,  Oil  OF  before  the  1st  day  of  November,  1867, 
Richards  C!onveyed  by  Rockhold  to  Wm.  D.  Richards,  and  in  case 
V-  Rockhold  fails  to  pay  the  said  sum  ol  $600,  against  the 
1st  of  April,  1868,  the  agreement  to  be  null  and  void. 
Rockhold,  also  testifies  that  he  had  a  conversation  with 
plaintiff  since  the  deed  was  made  to  him,  by  his  father, 
for  the  house  and  lots  in  which  he  told  plaintiff  that  he 
thought  "very  hard  of  him  for  having  anything  to  do 
with  it,  that  he  knew  the  circumstances,  and  knew  that 
the  deed  was  only  made  to  secure  that  amount  of  money 
to  his  father,  and  he  (plaintiff,)  replied  to  him  that  he 
understood  he  was  thinking  hard  of  us,  but  it  was  not 
his  father's  intention  to  cheat  him  (Rockhold,)  out  of  the 
property,  but  so  that  others  could  not  get  hold  of  it'' 
<!fec.  Rockhold's  evidence  is  not  impeached — neither  of 
the  Richards  give  evidence  in  the  cauhe.  John  Fisher, 
filed  his  answer  in  which  he  substantially  denies  all  the 
material  allegations  of  plaintiff's  bill  as  to  his  having 
been  paid  the  purchase  money,  Ac,  and  alleges  that  the 
$160,  of  purchase  money  subject  to  the  credits  of  said 
$18,  and  $35,  paid  by  Hopkins,  is  still  due  and  unpaid, 
and  he  insists  that  he  shall  not  be  required  to  convey 
said  lot  No.  23  unless  his  said  purchase  money  is  paid, 
and  asks  if  his  purchase  money  is  not  paid  within  a  rea- 
sonable time  that  the  lot  be  sold  to  pay  the  same. 

At  the  hearing  of  the  cause  on  the  9th  of  May,  1873 
the  circuit  court  was  of  "opinion  under  the  facts  and  cii^ 
cumstances  proven  in  the  cause,  the  demand  for  purchase 
money  paid  on  the  two  bonds  from  Fisher  to  Petty  con- 
stituted a  vendor's  lien  on  said  lot  number  twenty-three 
in  the  hands  of  the  plaintiff  at  the  institution  of  this  suit 
and  adjudged,  ordered  and  decreed,  that  John  Fisher 
execute  and  deliver,  for  recordation,  a  proper  deed  to 
plaintiff,  for  said  lot  number  twenty-three,  with  cove- 
nants of  general  warranty  &c.,  and  file  the  same  wuth 
the  papers  of  the  cause  within  sixty  days  from  the  date 
of  the  decree  and  that  defendant  Hopkins  or  some 
person  for  him   pay   John   Fisher  $160,  with    interest 
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thereon  from  the  1st  day  of   November,  1857,  subject  to  junl?Tinu. 
a  credit  of  $14.08  as  of  October   1,   1859,   and  $35.00     Richards 
paid  June  1,  1860,  and  the  costs   of  this   suit,  and  that         ▼• 
unless  the  same  is  paid   in  said   sixty  days  that  said  lot 
number  twenty-three  be  sold"  &c.,  and  special  commis- 
sioners are  appointed  for  that  purpose. 

From  this  decree  the  plaintiff  has  obtained  an  appeal 
to  this  Court. 

There  are  other  facts  proven  in  the  case,  which  I 
have  not  stated  which  are  not  without  weight  against 
the  plaintiff  and  his  father,  in  the  cause,  but  I  have  ouly 
stated  such  as  I  deem  necessary. 

Fisher  not  having  made  a  deed   conveying  the  lot  he 
had  a  purchase  money   lien   thereon  for  so  much  of  the 
purchase  money  as  was  due,  and  unpaid  to  him,  and  had 
the  right  to  enforce  the  same  in  a  court  of  equity,  against 
the  lot  in  the  hands   of  the   plaintiff.     And  if  his  pur- 
chase money  was  paid  by  offsetting  the  same  against  the 
said  forthcoming  bond  judgment  (which  does  not  appear 
to  have  been  done)  then  as  the   forthcoming  bond  judg- 
ment was  rendered  against  Rockhold  &  Fisher  as  surety 
before  Rockhold  conveyed  the  lot  to  Wm.  D.  Richards, 
the  judgment  was  at  the  time  of  the  conveyance,  for  the 
indemnity  and  security  of  Fisher,  as  surety,  a  lien  on  all 
the  lots  conveyed  by  Rockhold  to  Wm.  D.  Richards  in- 
cluding said  lot  number   twenty-three,  and    as  Wm.  D. 
Richards  had  notice  of  said  lien  at  the  time  of  his  pur- 
chase, and  the  conveyance  to  him,  the  said  lots  were  lia- 
ble to  the    lien  in    his   hands    after    the   conveyance. 
And  as  it  appears  that   plaintiff  had  notice  of  said  lien^ 
before  his  purchase   and  conveyance   to  him,   the  said 
forthcoming  bond  judgment,  is  likewise  a  lien   on   the 
lots  in  his  hands,  for  the   indemnity  and   security  of 
Fisher  as  surety  for  the  amount  thereof.     So  that  wheth- 
er Fisher's  purchase  money  was  settled  by  offsetting  the 
said  forthcoming  bond  judgment  against  it,  or  not,  un- 
der the  circumstances  appearing  in  this  case  is  immateri- 
al to  the  plaintiff. 


Fisher. 
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junl*?erni.  ^^^  ^^  ^  havG  already  stated  the  evidence  shows  that 
i^ichards  ^^^^  forthcoming  bond  judgment,  was  settled  by  Rock- 
▼•  hold  the  principal  with  Hopkins,  and  nothing  improper 
in  the  transaction  appears  in  the  cause  against  Fisher, 
but  on  the  contrary  he  seems  to  have  acted  in  good  faith 
in  the  whole  transaction.  There  is  no  error  in  the  de- 
cree of  the  circuit  court  except  as  to  the  credit  of  $14.08 
as  of  the  1st  of  October,  1859,  paid  by  O.  W.  Petty. 
Instead,  of  that  amount  as  appears  from  the  pleadings,  pa- 
pers and  evidence  which  are  a  part  of  the  record,  the  credit 
should  have  been  $18.00  as  of  3rd  of  April,  1860.  But 
this  Court  will  not  reverse  the  decree  for  that  cause  but 
will  correct  the  same  in  that  respect,  as  might  have  been 
done  by  the  court  below  on  motion  and  affirm  the  decree 
of  the  circuit  court,  with  costs  to  the  appellee  in  this 
Court  and  $80  damages. 

The  other  Judges  concurred. 

Decree    Corrected  in  Appellate    Court  and 
Affirmed, 
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WHEELING. 

Thompson's  Exors.,  for,  &c.  v.  Boogs.  |»  wl 

July  17,  1874. 

1.  If  a  declaration  contains  two  or  more  counts,  and  the  defendant    .    1874. 

appears  and  demurs  to  the  declaration,  and  the  declaration  contains. 

one  good  count,  though  the  others  be  bad,  the  demurrer  should  be 
overruled. 

2.  T.  and  A.,  executors,  &c.,  sue  B.  and  R.,  in  debt ;  the  declaration 
in  the  eurly  part  demands  the  sum  of  $4,845,  and  after  demanding 
that  amount,  it  proceeds  to  count,^r«^j  in  the  usual  form  upon  a  single 
bill,  alleged  to  be  made  by  B.  and  R.  to  T.  and  A.,  executors,  &c.,  on 
the  16th  day  of  October,  1865,  payable  six  months  after  date,  for 
$2,420.50,  with  interest  from  date,  '^being  part  of  the  sum  of  money 
above  demanded;"  and,  second,  to  count  in  the  usual  form  upon  a  sin- 
gle bill  alleged  to  be  made  by  B.  and  R.  to  said  T.  and  A.,  executors, 
&c^  on  the  16th  day  of  October,  1865,  for  $2,422.50,  payable  twelve 
months  after  date,  with  interest  from  date,  "being  the  residue  of  the 
sum  above  demanded."  The  declaration  then  alleges  that  B.  and  R., 
or  either  of  them,  have  not  paid  T.  and  A.,  (plaintiffs,)  the  sum  of 
money  first  above  demanded,  or  any  part  thereof,  &c.  B.  appears  to 
the  action  and  craves  oyer  of  the  single  bills  in  the  declaration  men- 
tioned ;  oyer  is  granted  and  the  single  bills  are  read  to  him.  B.  then 
demurs  to  the  declaration,  because  of  a  variance  between  the 
single  bill  first  counted  on  in  the  declaration  and  that  produced  in 
support  thereof,  on  oyer,  of  $2.  There  is  no  variance  between  the 
second  single  bill  counted  on  in  the  declaration  and  the  single  bill 
produced,upon  oyer,  in  support  thereof;  and  the  aggregate  of  the  two 
single  bills  produced  is  the  same  amount  as  that  first  demanded  in  the 
declaration. — Held  : 

That  the  declaration,  as  tramed,  contains  two  counts  or  distinct  mat- 
ters, and  as  there  is  no  variance  as  to  the  second  count  or  distinct 
matter,  it  was  not  error  in  the  court  below  to  overrule  the  demur- 
rer to  the  declaration. 

8.  After  defendant  B.  had  appeared  and  demurred  to  the  declara- 
tion, and  the  demurrer  had  been  oyerruled,  and  B.  had  pleaded  pay- 
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1874.        men t,  "by  him,  of  the  debt  in  the  declaration  mentioned,  and  issue  was 
thereon  joined,  and  B.  had  withdrawn  his  plea  of  payment,  but  on  the 


Exon.,  tvTf  Ac.,8*^i^®  day,  defendant  R.  appeared  in  court  to  the  cause,  and  "moved  the 

nJlg.        court  to  quash  the  return  of  service  on  process  as  to  him,"  and  the  court 

.    overruled  the  motion ;  but  no  bill  of  exceptions  to  the  opinion  of  the 

court,  signed  by  the  judge  thereof,  in  overruling  the  motion,  appyears 

in  the  record. — Held: 

That,  in  the  condition  of  this  case,  the  appellate  court  will  take  it  that 
the  motion,  if  admissible  at  all  under  the  circumstances  of  the 
case,  was  properly  overruled,  as  the  defendant  did  not  except, 
properly,  to  the  action  of  the  court.  His  acquiescence  in  the  ac- 
tion of  the  court  in  overruling  his  motion,  if  the  motion  were  ad- 
missible at  all,  must  be  presumed ;  and  as  there  may  have  been 
good  reason  for  the  overruling  of  the  motion,  that  reason  must 
he  taken  to  have  existed,  as  he  did  not  call  on  the  court  to  sign  a 
hill  of  exceptions,  in  which  its  reasons  could  have  been  stated. 

Appeal,  operating  as  a  supersedeas,  granted  on  the  }>e- 
tition  of  the  defendants  below,  from  a  judgment  ot  the 
circuit  court  of  Wood  county,  rendered  on  the  27th  day 
of  March,  1873,  in  a  suit  therein  pending,  wherein  Ed- 
ward Tracewell  and  M.  P.  Amiss,  executors  of  James 
Thompson,  deceased,  who  sued  for  the  use  and  benefit  of 
Edward  Tracewell,  were  plaintiffs,  and  F.  C.  Boggs  and 
J.  H.  Robinson,  defendants. 

The  following  is  a  copy  of  the  declaration  filed  in  the 
suit: 

"Edward  Tracewell  and  M.  P.  Amiss,executors  of  James 
Thompson,  deceased,  who  sue  for  the  use  of  Edward 
Tracewell,  complain  of  F.  C.  Boggs  and  J.  II.  Robin- 
son, w^ho  are  duly  summoned,  &c.,  of  a  plea  that  they 
render  unto  said  plaintiffs  forty-eight  hundred  and  forty- 
five  dollars,  which  they  owe  and  unjustly  detain  from 
said  plaintiffs :  For  that,  whereas,  the  said  defendants 
heretofore,  to-wit,  on  the  16th  day  of  October,  1865,  at 
the  county  aforesaid,  made,  their  certain  single  billy 
sealed  with  their  seals,  the  date  whereof  is  the  day  and 
year  aforesaid,  whereby,  six  months  after  date,  they 
promised  and  bound  themselves,  and  their  heirs,  to  pay 
Edward  Tracewell  and  M.  P.  Amiss,  executors  of  James 
Thompson,  deceased,  two  thousand   four  hundred  and 
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twenty  dollars  and  fifty  cents,  with  interest  from  date,  ja„i%erm. 
being  part  of  the  money  above  demanded  ;  and,  also,  for~^,~~;^ 
that,  whereas,  the  said  defendants,  heretofore,  to-wit,  on^^**"^.    *^» 
the  16th  October,  1865,  at   the   county  aforesaid,  made      ^^• 
their  certain  other  single  bill,  sealed  with  their  seals,  the 
date  whereof  is  the  day  and  year  last  aforesaid,  whereby, 
twelve  months  after  date,  they  promised  and  bound  them- 
selves, and  their  heirs,  to  pay  to  Edward  Tracewell  and 
M.  P.  Amiss,  executors  ot  James  Thompson,  deceased, 
two  thousand  four  hundred  and  twenty-two  dollars  and 
fifty  cents,  with  interest  from  date,  being  the  residue  of 
the  sum  first  above  demanded.     Yet  the  defendants,  or 
either  of  them,  although  often  requested,  have  not  paid 
to  the  said  plaintiffs,  or  either  of  them,  the  said  sum  of 
money  first  above  demanded,  nor  any  part  thereof,  but 
the  same,  or  any  part  thereof,  so  to  pay,  have  hitherto  re- 
fused, and  still  refuse,   to   the   damage   of  the  plaintifis 
$20 ;  whereof  they  bring  their  suit,  &c," 

The  following  are  copies  of  the  single  bills,  or  instru- 
ments, upon  which  the  suit  was  founded,  and  the  same 
mentioned  in  the  said  declaration  : 

"§2,422.50. 

Six  months  after  date  we  promise  and  bind  ourselves 
and  heirs  to  pay  Edward  Tracewell  and  M.  P.  Amiss 
executors  of  James  Thompson,  deceased,  two  thousand 
four  hundred  and  twenty-two  dollars  and  fifty  cents,  with 
interest  from  date.  As  witness  our  hands  and  seals,  the 
16th  day  of  October,  1865,  being  first  deferred  payment 
for  a  tract  of  land. 

F.  C.  BOGGS.  [  ] 

J.  H.  Robinson.        [seal.]" 
"  $2,422,50. 

Twelve  months  after  date  we  promise  and  bind  our- 
selves and  heirs  to  pay  Edward  Tracewell  and  M.  P. 
Amiss,  executors  of  James  Thompson,  deceased,  two 
thousand  four  hundred  and  twenty-two  dollars   and  fifty 

cents,  with    interest   from  date.     As  witness  our  hands 
9 
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itinT'cirm.  ^^^  sqbAs,  this  16th   day  of  October,  1865,  being'  2d  de- 
ferred installment  for  a  tract  of  land. 


Thoianson'fl 
Exor,.,  for,  Ac.  J.    Q    BOGGS.  [  ] 

^'^  J.  H.  Robinson.       [         ]" 

The  first  bond  before  mentioned,  contained  seveml  ent 
dorsements  of  payments,  thereon,  not  necessary  to  se 
forth  here. 

The  defendant  Boggs  craved  oyer  of  the  single  bills 
in  the  declaration  mentioned,  and  demurred  to  the  dec- 
laration, which  demurrer  the  court  overruled ;  and  there- 
upon he  excepted  and  his  exception  was  saved,  by  bill  of 
exceptions,  duly  signed  and  sealed. 

On  the  following  day  Boggs  withdrew  his  plea  of  pay- 
ment theretofore  pleaded,  and  Robinson  moved  to  quash 
the  return  of  service  as  to  him,  which  motion  the  court 
overruled,  and  he  excepted,  and  his  exception  was  signed 
sealed,  &c.  This  is  the  language  of  the  printed  record, 
though   no   bill  of  exception,  in  form,  is  found  therein. 

Neither  party  requiring  a  jury  the  court  proceeded  to 
render  judgment  against  the  defendants  for  the  sum  ot 
$4,845,  with  interest  thereon,  at  6  per  cent,  per  annum, 
from  the  16th  day  of  October,  1865,  until  paid,  subject 
t*>  sundry  credits,  not  necessary  to  here  insert,  and  the 
costs. 

The  return  of  service  on  the  defendant  Robinson  was 
as  follows : 

'^Executed  June  Ist,  1872,  by  delivering  an  office  copy 
of  the  within  to  the  wife  of  J.  H.  Robinson  and  explain- 
ing purport  of  same,  at  her  her  usual  place  of  abode, 
said'  Robinson  not  being  found  at  his  usual  place  of  abode 
in  Wood  county. 

J.  H.  Spencer,  Deputy, 
For  W.  J.  Hill,  S.  W.  C." 

The  other  facts  appear  in  the  opinion  of  the  Court. 

The  Hon.  John  Blair  Hoge,  judge  of  the  third  judi- 
cial circuit,  presided  at  the  trial  below. 
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John  A.  Hutchinson,  Jr.,  for  the  appellanis.  june^Term. 

Caleb  Boggesa,  for  the  appellees.  FJore"Cr^Ao 

V. 

Ha YMOND,  President  :  '^**^* 

This  is  an  action  of  debt.  The  writ  demands  of  de- 
fendants $4,845  debt,  and  damages,  $20.  The  declara- 
tion, in  the  early  part  thereof,  demands  of  the  defend- 
ants the  same  amount  of  debt  as  the  writ,  and  the  damages 
are  stated  at  the  close  of  the  declaration  at  $20.  The  dec- 
laration, after  demanding  the  said  amount  of  debt,  then 
proceeds  to  count ^r«^,  in  the  usual  form,  upon  a  single 
bill  alleged  to  be  made  by  the  defendants  to  the  plain- 
tiffs on  the  16th  day  of  October,  1865,  payable  six 
months  after  date,  for  $2,420.50,  with  interest  from  date, 
''being  part  of  the  money  above  demanded ;"  and  second, 
to  count  in  the  usual  form,  upon  a  single  bill  alleged  to 
be  made  by  the  defendants  to  plaintiffs,  on  the  16th 
day  of  October,  1865,  payable  twelve  months  after  date, 
for  $2,422.50,  with  interest  from  date,  "being  the  residue 
of  the  sum  above  demanded."  The  declaration  then 
proceeds  to  allege  that  the  "defendants,  or  either  of 
them,  have  not  paid  the  plaintiffs,  or  either  of 
them,  the  said  sum  of  money  first  above  demanded,  nor 
any  part  thereof,"  Ac. 

The  declaration  was  filed  at  June  rules,  1872,  being 
the  rules  to  which  the  summons  was  returnable  and  re- 
turned by  the  proper  officer. 

At  June  rules  the  plaintiffs,  on  filing  their  declaration, 
took  a  conditional  office  judgment  against  the  defendants, 
and  at  July  rules  thereafter,  the  conditional  judgment  was 
confirmed. 

Aflenvards,  at  a  circuit  court  of  the  county  of  Wood, 
on  the  26th  day  of  March,  1873,  the  plaintiffs  and  de- 
fendant Boggs  appeared  in  court,  by  their  attorneys,  and 
Boggs  craved  oyer  of  the  two  single  bills  in  the  declaration 
mentioned,  which  was  granted  by  the  plaintiffs,  and  the 
same  with  the  endorsements  thereon  were  read  to  him ; 
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junlfTenn    ^"^  thereupon  Boggs,  by  his  attorney,  demurred  to  the 

"^ redeclaration,     which    demurrer    the     court     overruled. 

Exors.,  for,  &c.,gQggg  ^-jj^^  pleadcd  that  he  had  well  and  truly  paid  the 
bjiw«.      debt  in  the   declaration  mentioned,  to  which  plea   the 
plaintiffs  filed  a  general  replication,  and  issue  was  thereon 
joined. 

On  the  next  day,  to-wit :  on  the  27th  day  of  March, 
1873,  came  the  parties,  by  their  attorneys,  before  the 
court,  and  defendant  Boggs  withdrew  his  plea  of  pay- 
ment, and  thereupon  the  defendtint  Robinson  "moved 
the  court  to  quash  the  return  of  service  on  process  as  to 
him,"  and  the  court  overruled  the  motion,  and  neither 
party  requiring  a  jury,  the  court,  in  lieu  of  a  jury,  pro- 
ceeded to  liear  the  evidence  and  to  ascertain  the  amount 
the  plaintiffs  are  entitled  to  recover  in  this  action,  and 
ascertained  the  same  to  be  four  thousand  eight  hundred 
and  forty-five  dollars,  with  interest  at  6  per  cent,  per 
annum  from  the  16th  day  of  October,  1865,"  subject  to 
sundry  credits,  specifically  named  as  to  amounts  and  time 
of  payment,  in  favor  of  plaintiffs  against  the  defendants 
for  said  sum  and  interest  as  aforesaid  subject  to  the  cred- 
its aforesaid,  and  also  for  the  costs  of  suit. 

The  appellants  upon  their  joint  petition  to  this  Court 
obtained  a  supersedeas  to  said  judgment.  And  it  is  now 
here  insisted  by  the  appellant's  counsel  that  the  circuit 
court  erred  in  its  judgment  in  the  cause. 

The  first  error  assigned  is  that  the  court  erred  in  over- 
ruling the  demurrer  of  defendant  Boggs  to  the  declara- 
tion, because  there  is  a  variance  in  amount  between  the 
first  single  bill  counted  on  in  the  declaration  and  the 
single  bill  produced  to  the  extent  of  $2.00.  The  decla- 
tion  evidently  relies  upon  two  several  single  bills  paya- 
ble at  different  dates,  and  it  in  fact  contains  two  counts 
or  two  divisible  matters.  "If  an  action  be  brought  on 
several  bonds  together  (which  may  be  done),  the  debt 
demanded  should  regularly  be  the  aggregate  of  all  the 
sums  alleged  to  be  due  in  the  different  counts ;  an  error 
herein,  would  seem,  however,  not   to  be  fatal.     11    East 
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62.     The  declaration  next  proceeds  to  describe  the  seve-   ,   ^^• 

•"^  June  Term. 

ral  bonds   in  distinct   counts:  1  Saunders,  288,  note  1,-^^ —     . 

'  7  7  7    Thompson's 

and  2    Chitty  152;    and  concludes  with  an  allegation  of^*«"-.for,  ao, 
non  payment  of  any  part  of  the  aggregate  sum."  Tuck-      ^iow-h. 
ers  Commentaries,  vol.  2,  100 ;  Chitty  on  Pleading,  13th 

Am.  ed.  vol.  2,  439. 

If  a  declaration  contains  two  counts,  and  the  defen- 
dant appears  and  files  a  demurrer  to  the  declaration,  and 
the  declaration  contains  one  good  count — the  demurrer 
should  be  overruled. — The  Duke  of  Bedford  v.  Alccck,  1 
G.  AVils.,  248 ;  Roe  v.  Orutchfield,  1  H.  &  M.,  361 ; 
Wliitney  r.  Crosby,  3  Caines  (N.  Y.,)  89  ;  Gidneyv.  Blake, 
11  Johns.  (N.  Y.,)  54;  3IoneU  v.  Coldev,  13  Johns.  (N. 
Y.,)  402  ;  Mumjordy  &c,,  v.  Fitzhugh,  &c,,  18  Johns.  (N. 
Y.,)  457 ;  Potcer  v.  Ivie,  7  Leigh,  147  ;  Hollingswoiih  v. 
Hilton,  8  Leigh,  50.  Where  a  defendant,  by  demurring 
to  the  whole  declaration,  affirms  that  the  same  is  insuf- 
ficient to  maintain  the  action,  and  the  plaintiff,  by  join- 
ing in  the  demurrer,  denies  such  insufficiency,  an  issue 
in  law  is  made  up  on  the  question  whether,  or  no,  there 
be  matter  enough  in  the  declaration  to  maintain  the  ac- 
tion. If  any  one  count  be  good,  it  follows,  necessarily, 
that  there  is  matter  enough  to  maintain  the  action.  The 
issue  on  the  part  of  the  plaintiff  is  sustained ;  and  judg- 
ment should  be  given  for  him  on  the  demurrer.  Of  this 
judgment  the  defendant  has  no  right  to  complain.  If 
he  conceives  a  particular  count  to  be  bad,  his  obvious 
course  is  to  demur  to  that  count  and  affirm  its  insuffi- 
ciency. The  principle  here  laid  down,  it  will  be  per- 
ceived from  the  terms  in  which  it  is  stated,  applies  not 
only  where  there  is  a  demurrer  to  a  declaration  contain- 
ing  several  counts,  one  of  which  is  good  ;  but  it  applies 
algo,  where  there  is  a  demurrer  to  a  single  count  contain- 
ing several  breaches,  one  of  which  is  well  assigned;  or 
to  a  demurrer  to  a  single  count  containing  a  demand  of 
several  matters  which,  in  their  nature,  are  divisible,  and 
one  of  which  is  well  claimed. — Robinson^s  Old  Practice, 
vol.  1,  282-83-84,  and  the  authorities  there  cited.     The 
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june*Terni.  ^^^  count,  OF  distioct  matter  in  the  declaration  in  the 
Thompson's  ^^^  ^*  ^^^9  varics  in  amount  with  the  single  bill  on 
**^^V.**^' which  it  is  founded,  $2.  In  no  other  respect  do  they 
^***''  vary.  There  is  no  variance,  whatever,  between  the  sec- 
ond count  or  distinct  matter,  and  the  single  bill  on  which 
it  is  founded.  The  second  count  or  distinct  matter^ 
therefore,  is  not  bad,  because  of  variance  between  it 
and  the  single  bill,  on  which  it  is  founded,  but  is  good. 
The  aggregate  of  the  two  single  bills  agrees  with  the 
demand  in  the  first  part  of  the  declaration.  And  the 
demurrer  being  to  the  declaration,  and  not  to  each  count 
or  distinct  matter  thereof,  or  the  count  or  distinct  mat- 
ter as  to  which  the  variance  occurs,  the  circuit  court  did 
not  err  in  overruling  the  demurrer  to  the  declaration. 
If  a  declaration  in  debt  be  based  on  one  single  bill,  and 
the  defendant  appears  and  craves  oyer  of  the  single  bill, 
and  it  is  granted,  and  there  is  a  substantial  variance  be- 
tween the  single  bill  described  and  the  one  produced  upon 
demurrer  to  the  declaration,  the  demurrer  will  be  sus- 
tained, because  of  such  variance. — Sterrett  v.  Teafordy 
4  Gratt.  84.  But,  if  the  defendant  in  debt  on  single 
bill  or  single  bills,  craves  oyer  of  the  same,  and  after- 
wards pleads  to  issue,  he,  by  oyer,  has  made  the  single 
bill,  or  single  bills,  a  part  of  the  pleadings  and  record ; 
and,  if,  after  oyer  is  taken  and  granted,  he  pleads  pay- 
ment, he  cannot,  at  the  trial  of  the  issue,  object  to  the 
single  bill  or  single  bills  as  evidence,  on  the  ground  of 
variance  between  the  single  bill  or  bills  and  the  single 
bill  or  bills  set  forth  in  the  declaration. — Armstrong  v, 
ArrnslrongSf  1  Leigh,  491. 

After  defendant  Boggs  had  appeared  and  set  aside  the 
office  judgment,  by  demurring  to  the  declaration,  and 
the  demurrer  was  overruled  a  defendant  Boggs  had 
filed  his  plea  of  payment  and  general  replication  there- 
to was  made  and  issue  joined  ;  and  also  afler  said  Boggs^ 
had  withdrawn  his  plea  of  payment,  but  on  the  same 
day,  the  defendant  Robinson  appeared  in  court  to  the 
cause  and  moved  the  court  "to   quash  the   return  of  ser- 
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vice  on  process  as  to  him."  It  does  not  appear  that  he  j„nc%Tn. 
pointed  out  to  the  court  or  suggested  wherein  the  return  Thoinpwn'i" 
of  service  as  to  him  was  defective,  and  as  before  stated/^***"'^^*''' **" 
the  court  overruled  the  motion.  No  bill  of  exceptions  '^^^^ 
to  the  opinion  of  the  court  in  overruling  the  mo- 
tion appears  in  the  record.  Nor  is  it  claimed  in  argu- 
ment that  there  is,  or  was,  any  bill  of  exceptions  taken, 
signed,  sealed  and  made  a  part  of  the  record  to  the  rul- 
ing of  the  court  upon  the  motion.  In  this  condition  of 
the  case  this  Court  must  take  it  that  the  motion  was 
properly  overruled,  as  the  defendant  did  not  except 
properly.  His  acquiescence  in  the  action  of  the  court  in 
overruling  his  motion,  if  the  motion  were  admissible  at 
all  under  the  circumstances,  must  be  presumed ;  and  as 
it  IS  possible  there  may  have  been  good  reason  for  the 
overruling  of  the  motion,  that  reason  must  be  taken  to 
have  existed,  as  he  did  not  call  upon  the  court  to  sign  a 
bill  of  exceptions,  in  which  its  reasons  would  have  been 
stated.  A  contrary  practice  would  lead  to  absurdity  and 
mischief.  See  opinion  of  judge  Tucker,  who  delivered 
the  opinion  of  the  court  in  White  v,  Toncray,  9  I-icigh, 
352  and  353.  This  motion  is  not  embraced  by  the  fifty- 
sixth  section  of  chapter  one  hundred  and  twenty-five  of 
the  Code  of  West  Virginia.  If  the  return  of  service  is 
either  technically  or  substantially  defective  it  was  com- 
petent for  the  sheriff  to  amend  his  return  at  the  time 
the  motion  was  made  and  overruled,  and  it  may  be  that 
an  offer  to  do  so  was  made  in  the  court  below  and  dis- 
pensed with  or  waived  by  defendant  Robinson.  How- 
ever, this  Court  cannot,  in  the  state  of  the  record,  know 
whether  such  was  the  fact  or  not.  But  we  do  know  that 
if  the  court  had  been  asked  to  sign  a  bill  of  exceptions 
to  its  opinion,  in  overruling  the  motion,  it  could,  and  in 
all  probability  would,  have  stated,  therein,  its  reasons 
therefor,  which  might  have  been  such  as  to  clearly  show 
its  action  to  be  right.  As  the  case  is  presented  to  us,  by 
the  record,  we  do  not  feel  authorized  to  say  that  the 
court  erred   in   overruling   said   motion.      The  record 


72  SUPREME  COURT  OP  APPEALS 

juiw  Tinn.  shows  that  the  court  in  lieu  of  a  jury,   (neither  party  de- 

~^^^^^~^j~manding  a  jury,)  proceeded  to  hear  the  evidence   and  to 

Exors. Jor,  *c.,ag(jgj.|^jjin  the   amount   the  plaintiffs   were  entitled  to  re- 

^^^^'      cover,  and  the  court  did   ascertiiin  the  amount  as  before 

stated  and  rendered  judgment  therefor  and  the  costs. 

No  objections  were  taken  to  the  evidence  heard  by  the 
court.  No  motion  was  made  to  set  aside  the  judgment  and 
finding  of  the  court  for  any  cause  or  reason,  by  either 
defendant.  We  do  not  see  any  error  on  the  face  oft  he 
judgment.  We  cannot  therefore  say  that  it  was  error 
for  the  court  to  render  the  judgment  upon  the  declara- 
tion and  proofs. as  claimed  by  the  appellants.  It  is  true 
that  on  one  of  the  single  bills  there  is  an  endorsement 
signed  "Edward  TracewelP  that  "two  hundred  dollars  of 
this  note  is  for  the  use  of  Henry  J.  Boggs,  that  amount 
being  paid  by  him,  May  3,  1871.''  This  seems  to  be  a 
credit,  and  is  endorsed  with  the  other  credits,  and  it  is  al- 
lowed by  the  court  in  the  judgment.  This  endorsement 
in  its  form  and  the  state  of  the  pleadings  and  of  the  record, 
(if  it  would  in  any  case)  cannot  affect  the  right  of  the 
plaintiff  to  sue  as  they  have  sued. 

For  these  reasons,  the  judgment  of  the  circuit  court  of 
the  county  of  Wood,  rendered  in  this  cause  on  the  27th 
day  of  March,  1873,  must  be  aflBrmed  with  damages  ac- 
cording to  law.  And  the  appellees  must  recover  their 
costs  in  this  Court  expended  against  the  appellants. 

Paull  and  Moore,  Judges,  concurred — Hoffman,  Judge, 
dissented  from  so  much  of  the  foregoing  opinion  as  as- 
certains that  this  Court,  in  the  absence  of  a  bill  of  ex- 
ceptions to  the  opinion  of  the  court  below  in  overruling 
the  motion  of  defendant  Robinson  to  quash  the  return  of 
service  of  process,  as  to  him,  will  presume  that  Robinson 
acquiesced  in  the  ruling  of  the  that  court  upon  the 
motion,  and,  that  the  court  acted  properly  and  rightfully 
in  overruling  the  same;  and  he  filed  the  following 
opinion: 
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Hoffman,  Judg  e  :  juif  xem. 

When  a  defendant  moves  a  court  to  allow  a  sheriff  tOExora™far,Vc., 
amend  his  return  on  a  summons  in  debt,  and  shows  cause  Boggs. 
to  sustain  the  motion,  and  the  sheriff  does  amend  the 
return,  I  think  that  the  motion  and  amendment — or  at 
any  rate  the  return  as  amended — should  be  in  some  way 
entered  on  the  record ;  and  that,  if  neither  the  motion, 
the  leave,  nor  the  amendment  itself,  appears  on  the  record 
an  appellate  court  cannot  assume  that  such  proceedings 
were  had. 

In  this  case,  manifestly,  with  the  aid  of  counsel,  the 
circuit  court  by  its  clerk,  undertook  to  state  in  the  rec- 
ord what  was  done  in  the  case  on  the  subject  in  question ; 
but  it  is  entirely  silent  as  to  any  proceedings  relative  to 
the  return  on  the  summons. 

Judgment  Affirmed. 


10 
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Shields  and  Preston  v.  Bennett,  Auditor. 

July  20,  1874. 

1.  The  provision  in  the  Constitution  of  this  State,  (Art.  6,  sec,  30)  that 

no  law  shall  embrace  more  than  one  object,  as  qualified  by  the 
provision  in  the  same  section,  that  if  any  object  shall  be  embraced 
in  an  act  which  is  not  expressed  in  the  title,  the  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  so  expressed,  does  not  in- 
validate an  act  containing  more  than  one  object,  when  the  objects 
are  expressed  in  the  title. 

2.  The  provision  in  the  same  section,  that  the  object  of  an  act  shall 

be  embraced  in  the  title,  with  the  explanatory  provision  just 
stated,  that  an  act  shall  be  void  only  as  to  so  much  as  shall  not  be 
so  expressed,  unequivocally^,  invalidates  an  act  as  to  any  object  not 
expressed  in  the  title. 

8.  The  question,  whether  the  object  of  an  act  is  expressed  in  the  title, 
is  determined  by  comparison  of  the  act  and  the  title,  and  is  not  in- 
fluenced by  any  former  law  which  the  latter  act,  if  valid,  ex- 
pressly or  by  implication,  repeals. 

4.  The  most  liberal  construction,  favorable  to  the  validity  of  legis- 

lation, which  the  language  of  these  provisions  admits,  should  be 
adopted. 

5.  When  the  principal  object  of  an  act  is  expressed  in  the  title,  and 

the  act  embraces,  with  such  principal  object,  other  auxiliary  ob- 
jects, the  act,  if  not  otherwise  objectionable,  is  valid,  not  only  as- 
to  the  principal,  but  likewise  as  to  the  auxiliary  objects. 

6.  Generally,  the  language  of  a  title  should  be  construed  in  its  most 

comprehensive  sense. 

7.  When,  in  the  title  of  an  act,  an  appropriation   is  mentioned  as  its 

object,  this  is  sufficient  to  sustain  the  validity  of  a  provision  indi- 
cating an  officer  on  whoso  requisition  the  appropriation  shall  be 
paid. 
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8.  The  provision  of  the  Constitution,  in  the  section  referred  to,  that  no   ,     J874. 
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law  shall  be  revived  or  amended  by  its  title,  but  the  law  revived. 
or  the  section  amended  shall  be  inserted  at  large  in  the  new  law,   nn^'p^^^n 
does  not  relate  to  the  repeal  of  a  law  either  by  express  wordn,  or  v. 

by  the  enactment  of  a  subsequent  law  with  which  the  former  is      Auditor. 
inconsistent — ^by  which  it  is  necessarily  displaced. 

9.  This  provision  does  not  require,  that,  when  a  section  is  amended,  the 

act  amending  it,  shall  recite  or  show  on  its  face  that  it  does  so,  or 
that  it  shall  in  any  manner  indicate  that  such  section  previously' 
existed. 

10.  The  purpose  of  the  provKoion  is  to  inhibit  the  revival  or  amend- 
ment of  a  law  by  mere  reference  to  its  title,  and  to  require  that 
an  act  of  the  Legislature  shall  state  on  its  face  the  law  that  it 
constitutes. 

It.  As  the  Legislature,  when  it  thinks  proper,  may  change  the  ex- 
isting laws,  or  make  new  ones;  and  two  inconsistent  laws  can- 
not at  the  same  time  regulate  the  same  subject,  the  former  neces- 
sarily ceases  to  be  the  law  while  the  latter  prevails. 

12.  The  provision  of  the  Constitution, -(Art.  7,  sec.  6,)  that  the  Gov- 
ernor shall  take  care  that  the  laws  be  faithfully  executed,  grants 
no  power  other  than  what  is  implied  in  the  imposition  of  the 
duty. 

13.  This  provision  does  not  generally,   if  ever,  make  it  the  duty  o^ 

the  Governor,  himself,  to  execute  the  laws.  But,  as  the  language 
implies,  it  makes  it  his  duty  carefully  to  observe  the  manner  in 
which  the  different  officers  of  the  government  exercise  their 
proper  functions  and  execute  the  laws  committed  to  their  charge, 
or  their  failure  to  perform  such  duties,  and  when  they  fail,  if  he 
has  the  power  to  remove  them  from  office,  in  a  proper  case  to- 
remove  them;  or  to  bring  the  subject  to  the  cognizance  of  that 
department  of  the  government  which  has  the  power  to  remove 
or  punish  the  delinquents. 

J  4.  If,  in  any  case,  the  Legislature  may  properly  provide  that  a 
public  act  shall  be  done,  and  leave  it  to  the  Governor,  under  thi» 
provision  of  the  Constitution,  to  do  the  act,  yet  it  will  not  be 
presumed  in  the  construction  of  a  doubtful  statute,  that  the  Leg- 
islature intended  the  Governor  himself  to  do  the  act,  and  there- 
fore did  not  intend  to  indicate  another  officer  to  do  it.  On  the 
contrary,  whenever  the  language  of  legislation  can  be  under- 
stood to  indicate  such  an  officer,  it  will  be  construed  to  have 
such  effect. 

15.  When  the  Legislature  requires  an  officer,  other  than  the  Gov- 
ernor, to  perform  a  public  act,  the  constitutional  provision  ia 
question,  does  not  authorize  the  Governor  to  perform  the  act. 
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18"4.        16.  Under  the  act  of  the  Lccrislaturo  relative  to  the   appointment 

!_        and  duties  of  the  Janitor,  passed  in  February,  1872,  and  the   act 

Shields  making  appropriations  of  public  money,   passed  in   February, 

V.  1873,   the  charges  pertaining  to  the  capitol  building,  mentioned  in 

Autiitur!  sections  31,   32   and   33,  of  the   latter  act,  including  the  charge 

for  insuring  the  capitol  building,  are  not  payable  on  the  order  of 

the  Governor,  but  only  on  that  of  the  Janitor. 

17.  The  Governor's  order  does  not  bifid  or  authorize  the  Auditor  to 
issue  his  warrant  for  the  payment  of  these  charges;  and  this  Court 
upon  such  order,  will  not  by  mandamus  compel  the  Auditor  to 
do  so. 

This  was  an  original  application  to  this  Court,  by  the 
petitioners  Joseph  Shields  and  A.  A.  Preston,  to  award 
to  them  a  peremptory  mandamus  against  Edward  A- 
Bennett,  then  Auditor  of  State,  to  compel  him  to 
issue  his  warrant  on  the  Treasurer  of  State,  in  favor  of 
the  petitioners,  for  the  sum  of  $229.50,  the  amounts  of 
premiums  on  several  policies  of  insurance  that  had  been 
theretofore  effected  by  the  Secretary  of  the  "  State  House 
Company,'^  on  the  building  then  occupied  by  the  several 
officers  of  State,  required,  by  law,  to  keep  their  offices  at 
the  Seat  of  Government,  and  the  two  houses  of  the  Leg- 
islature &c.,  as  a  capitol. 

The  material  facts,  together  with  the  constitutional 
provisions  and  the  several  statutory  enactments  that  were 
the  subject  of  consideration  and  construction  in  this 
Court,  appear  in  the  opinion  of  the  Court. 

Thomas  B,  Swann  and  Nicholas  Fitzhugh  for  the  peti- 
tioners. 

Attorney  General  Mathews  for  Edward  A.  Bennett, 
Auditor  of  State. 

Hoffman,  Judgk,  delivering  the  opinion  of  the 
Court : 

On  the  20th  day  of  January,  1874,  Shields  and  Pres- 
ton filed  their  petition  in  this  Court,  in  which  they  rep- 
resent : 

That,  by  an  act  passed  by  the  Legislature  on  the  7th 
day  of  April,    1873,   an  appropriation  of  $10,000   was 


Shields 
aud  Preston 

V. 


OF  WEST  VIRGINIA.  77 

made  for  the  civil  contingent  fund  for  the  fiscal  year  ju„e^Tcrm. 
ending  on  the  30th  day  of  September  1874;  and  an  ap- 
propriation of  $600  was  made  to  insure  the  capitol 
building  and  State  library,  to  be  paid  out  of  the  civil  con-  AuJuur! 
tingent  fund  :  That  on  the  loth  day  of  November,  1873, 
the  appropriation  for  insurance  had  not  been  exhausted: 
That  the  capitol  building  is  owned  by  a  body  corporate, 
known  as  the  State  House  Company,  and  occupied  by 
the  State,  under  a  license  by  the  Company  :  That  ever 
since  the  building  has  been  so  occupied,  the  legislature 
has  made  provision  for  its  insurance  :  That  in  November, 
1873,  Laidley,  the  secretary  of  the  State  House  Company, 
made  application  to  the  petitioners,  on  behalf  of  the 
Company,  to  obtain  policies  of  insurance  on  the  capitol 
building,  in  the  insurance  companies  represented  by  the 
petitioners — in  the  Fire  and  Marine  Insurance  Company 
of  Wheeling,  $5,000 ;  in  the  Underwriters'  Company  of 
New  York,  $12,500;  and  in  the  Franklin  Insurance 
Company,  $12,500:  That,  in  consequence  of  this  appli- 
eation,  the  petitioners  procured  policies  of  insurance  to 
be  issued  by  the  several  insurance  companies  men- 
tioned, for  the  respective  amounts  stated,  on  the  capi- 
tol building,  and  delivered  them  to  the  Governor, 
who  accepted  and  approved  them,  and,  therefore,  on 
the  15th  day  of  November,  1873,  made  an  order  on 
the  Auditor  to  pay  out  of  the  contingent  fund,  to  the  pe- 
tioners,  as  agents  of  the  companies  mentioned,  the  sum 
of  $229.50,  the  amount  of  premiums  and  costs  due  on 
the  policies  :  That  on  the  same  day,  the  petitioners  pre" 
sented  the  order  to  the  Auditor  and  applied  to  him  for 
his  warrant  on  the  Treasurer  for  the  sum  last  mentioned 
but  he  refused  to  issue  his  warrant,  and  endorsed  on  the 
order  that  it  was  presented  for  payment,  and  he  declined 
to  issue  his  warrant  for  the  amount,  because  by  law,  the 
Janitor  was  charged  with  the  proper  care  .and  preserva- 
tion of  the  capitol  building,  and  bills  for  its  insurance 
are  required  to  be  paid  out  of  the  civil  contingent  fund 
upon  the  requisition  of  the  officers  having  those  matters 
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juiie^Tirm.  ^^  <jharge ;  and  that,  consequently,  payment  on  this  ac- 
shTeids     count  should  be  made  only  upon  the  order  of  the   Jani- 

and  Preston  ^^^^ ,  Tij^t  the  poHcies  of  iusurance  still  remain  with 
AiKUuir!  the  Governor,  and  the  petitioners  have,  out  of  their  own 
moneys,  paid  to  the  insurance  companies  the  sums  due 
them  respectively  on  the  policies ;  and  these  sums  are 
now  their  property,  and  the  several  insurance  companies 
are  not  interested  in  the  money.  The  petitioners,  there- 
fore, pray  that  a  writ  of  mandamits  be  awarded,  directed 
to  the  Auditor,  commanding  him  to  issue  his  warrant  for 
$229.50  upon  the  Treasurer,  payable  to  the  order  of  the 
petitioner's  agents,  out  of  the  appropriation  for  the  civil 
contingent  fund,  on  account  of  the  policies. 

It  was  ordered  that  a  mandarmi8  nm  issue  to  the  Audi- 
tor, returnable  on  the  26th  day  of  January,  1874. 

The  Auditor  made  return  in  which  he  states  : 

That  the  petitioners  contracted  for  the  insurance  of  the 
capitol  buildings,  with  the  State  House  Company,  which 
was  not  the  agent  of  the  State,  and  had  no  authority  to 
act  in  behalf  of  the  State,  and  that  the  petitioners  have 
no  demand  against  the  State : 

That  if  the  contract  for  the  insurance  of  the  capitol 
building,  made  between  the  petitioners  and  the  State 
House  Company,  was  approved  by  the  Governor,  he  had 
no  authority  to  approve  and  ratify  it  in  behalf  of  the  State, 
and  the  Auditor  had  no  authority  to  issue  his  warrant 
on  the  Treasuier,  upon  the  requisition  presented  by  the 
petitioners : 

That  the  Janitor  is  the  only  officer  authorized  by  law  to 
contract  for  the  insurance  of  the  capitol  building : 

That  on  the  17th  day  of  November,  1873,  the  Janitor 
procured  from  Moore,  (from  whom  policies  of  insurance 
on  the  building  for  the  year  ending  on  the  21st  day  of  No- 
vember, 1873,  had  theretofore  been  obtained,  that  had  not 
then  expired),  policies  of  insurance  for  the  year  ending  on 
the  21st  of  November,  1 874,  as  follows :  In  the  Union  com- 
pany of  Baltimore,  $5,000;  the  Peabody,  in  Wheeling,  $5,- 
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000;  Continental,  New  York,  10,000;  Franklin ,  Wheeling,  j  Je"* xinii. 
•$10,000 ;  America  Central,  New  York)  $5,000 ;    Home,     ^eids 
New   York,   $10,000;  North   British   and  Mercantile,  «°<iP««ton 
$5,000;  Nail  City,  Wheeling,  $5,000:  That  on  the  17th     ^^^^[ 
of  November,     1873,    he    made   a   requisition   on  the 
Auditor,  in  favor  of  Moore  for   $387,   the  amount  of 
the    premiums    due    for    these     policies,     for     which 
sum  the  Auditor  issued  his  warrant  on  the  Treasurer, 
payable  out  of  the  appropriation,  for  the  civil  contin- 
gent fund  for  the  year  1874. 

He  prays  the  judgment  of  the  Court  whether  he  can 
be  compelled  to  issue  his  warrant  in  favor  of  the  peti- 
tioners upon  the  Treasurer  for  the  sum  of  $229.50. 

The  petitioners  demurred  to  the  return. 

The  Code  enacted  in  1868,  in  chapter  14,  contains  this 
section : 

"25.  Out  of  the  sum  annually  appropriated  as  a  civil 
contingentfund  there  may  be  paid  all  the  expenses  incurred 
in  the  execution  of  any  law  for  which  there  is  no  special 
appropriation,  and  any  other  sums  which  the  Governor 
may  deem  necessary  or  proper.  No  payment  shall  be 
made  out  of  the  civil  contingent  fund,  except  on  the 
requisition  of  the  Governor  directed  to  the  Auditor.^' 

Counsel  for  the  petitioners  argue  that  this  section  yet 
remains  in  force,  and  applies  to  that  part  of  the  act  pass- 
ed in  February,  1873,  appropriating  the  public  money, 
which  appropriates  $600  to  pay  for  the  insurance  of  the 
capitol  building  and  State  library. 

Chapter  2,  of  the  Acts  of  1872,  contains  this  provis- 
ion : 

"There  shall  be  a  Janitor  annually  elected  (at  each 
annual  session  of  the  Legislature,  by  the  joint  vote  of 
the  two  houses),  whose  term  of  office  shall  be  for  one 
year,  and  until  his  successor  is  elected  or  appointed,  and 
qualified.  It  shall  be  his  duty  to  properly  guard  and 
take  care  of  the  capitol  buildings,  with  all  the  apart- 
ments therein,  or  therewith  connected,   as  also  the  capi- 
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juno'Torm.  ^^^  grounds,  aucl  have  the  same  kept  clean,  warm  and 
"comfortable.  He  shall  also,  during  the  session  of  the 
I-<egislature,  have  charge  of  the  halls  and  committee 
rooms  of  the  two  houses,  and  keep  the  same  properly 
cleaned,  warmed,  and  in  good  order,  and  shall  do  and 
perform  such  other  duties  in  relation  to  his  office  of  Jani- 
tor as  either  house  or  the  Board  of  Public  Works  may 
require." 

Chapter  111  of  the  Acts  of  the  Legislature  of  1872-3, 
entitled  "An  act  making  appropriations  of  the  public 
money  to  pay  general  charges  on  the  Treasury,"  approv- 
ed April  7,  1873,  contains  these  provisions  : 

"1.  So  much  of  the  public  taxes,  and  arrears  of  taxes, 
and  all  other  sources  of  revenue,  which  have  been  re- 
ceived into  the  public  treasury  since  the  first  day  of  Oc- 
tober, 1872,  and  which  may  be  received  therein  prior  to 
the  first  day  of  October,  1874,  which  may  be  necessary 
to  pay  claims  and  charges  upon  the  treasury,  other  than 
salaries  of  the  officers  of  government,  and  pay  of  mem- 
bers and  officers  of  the  Legislature,  shall  constitute  a 
fund  for  that  purpose.  No  money  belonging  to  any  fimd 
shall  be  taken  for  any  other  purpose  than  that  for  which 
it  has  been,  or  may  be,  appropriated  or  provided.  And 
to  that  end  there  shall  be,  and  is  hereby  appropriated, 
out  of  the  fund  from  taxation  and  other  sources  of  reve- 
nue, a  sum  sufficient  to  pay  the  following  charges,  pay- 
able out  of  the  treasury  during  the  fiscal  year  ending 
with  the  30th  day  of  September,  1873,  and  the  30th  day 
of  September,  1874,  as  follows  :  " 

"25.  *  *  *  For  the  fiscal  year  ending  the  30th 
day  of  September,  1874." 

"29.  To  pay  upon  the  order  of  the  Governor,  diiectcd 
to  the  Auditor,  all  expenses  in  the  execution  of  any  law 
for  which  the  Legislature  has  made  no  appropriation. 
And  herein  shall  be  included,  all  books,  blanks  and  sta- 
tionery and  postage  for  the  Governor,  Auditor,  Treas- 
urer, Secretary  of  State,  State  Superintendent  of  Free 
Schools,  Attorney  General  and  Librarian,  including  ex- 
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pr6H8  charges,  to  be  paid  upon  the  requisition  of  said  of-        *^^/- 
ficern,  flO.OOO."  "^^^^ 

'*31.     To  pay  for  gas,  ice,   water  and   other  necessary  «nd  PreMton 
<?harges ;  to  take  care  of  and  preserve  the  public  grounds     5^^"£J» 
and  buildings,  to  be  paid  out  of  the  contingent  fund  here- 
inbefore provided,  and  not  in  addition  thereto,  $5^0." 

**32.  To  pay  for  fuel  to  be  used  by  the  janitor,^to  be 
paid  out  of  the  contingent  fund  hereinbefore  provided, 
and  not  in  addition  thereto,  $300." 

"33.  To  pay  for  policy  of  insurance  on  capitol  building 
and  State  library,  to  be  paid  out  of  the  contingent  fund 
hereinbefore  provided,  and  not  in  addition  thereto, 
$600." 

"All  such  capitol  building  charges  are  to  be  paid  upon 
the  requisition  of  the  officers  having  those  matters  in 
charge." 

Though  the  language  employed  in  these  sections  is  in 
some  respects  inaccurate,  we  think  it  makes  the  legisla- 
tive will  intelligible — at  least  as  far  as  it  regulates  the 
subject  of  this  case. 

Section  29  provides  that  all  expenses  in  the  execution 
of  any  law,  for  which  the  Legislature  has  made  no  appro- 
priation, shall  be  payable  on  the  order  of  the  Governor. 
It  then  provides  that  all  books,  blanks,  stationery,  post- 
age, and  express  charges,  for  the  Governor,  Auditor, 
Treasurer,  Secretary  of  State,  State  Superintendent  of 
Free  Schools,  Attorney  General,  and  Librarian,  shall  be 
])Qid  on  the  requisition  of  these  officers.  And  it  men- 
tions ten  thousand  dollars  as  the  sum  appropriated  for 
the  payment  of  these  expenses.  Afler  this,  section  30 
provides  for  the  payment  of  clerks  in  difterent  offices, 
and  appropriates,  for  the  purpose,  various  sums  out  of 
the  general  fund  lor  the  payment  of  claims  and  charges. 
Sections  31,  32  and  33,  res|)ectively,  provide  for  the  pay- 
ment of  charges  for  gas,  ice,  water,  and  other  necessaries, 
and  care  and  preservation  of  the  public  grounds  and 
buildings^  |200;  for  fuel  to  be  used  by  the  Janitor^ 
11 
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$300 ;   and  for  insiiraiice  of  the   capitol   building  and 

shieid8      State  library,  $600.     Though  these  sums  arc  specifically 

Hiid  Preston  appropriated  for  these  separate  purposes,  they  are  pay- 

A^um«r!     ^^'®  ^^^  ^^  what  is  mentioned  as  the  contingent  fund. 

They  are,  however,  segregated  from  the  sum  mentioned 

in  section    29,  and   are    independent   of  its    provisions. 

And  section  33,  in  the  last  paragraph,  declares  that  all 

these  capitol   building   expenses  shall   be   paid  on  the 

requisition  of  the  officers  having  those  matters  in  charge. 

Under  these  sections,  it  is  plain  that  all  expenses  in 
the  execution  of  any  law  for  which  the  legislature  has 
made  no  appropriation,  other  than  the  expenses  for  sta- 
tionery and  other  matters  for  the  inferior  State  officers 
mentioned,  are  payable  on  the  order  of  the  Governor 
alone ;  and  that  the  expenses  of  such  articles  for  these 
officers  cannot  be  paid  without  their  own  respective 
requisitions :  But  it  is  not  clear  whether  these  expenses 
are  payable  on  the  requisition  of  these  officers  alone,  or 
only  on  their  requisition  with  the  Governor's  order 
superadded.  It  is,  however,  unmistakable  that  the  cajv 
itol  building  charges,  including  the  expense  of  its  insur- 
ance, are  payable  on  the  requisition  of  the  officer  having 
those  matters  in  charge — and  that  if  the  Governor  does 
not  have  them  in  charge,  the  expense  of  the  insurance  is 
not  payable  on  his  order.  It  is  not  so  clear  whether  the 
charge  for  insurance  of  the  State  library  is  payable  on 
the  requisition  of  the  officer  having  charge  of  the  capitol 
building,  with  the  insurance  of  which  it  is  by  the  section 
connected,  or  on  the  requisition  of  the  Librarian,  having 
the  library  in  charge. 

If  these  certain  sums,  appropriated  for  these  specified 
purposes,  are  not  properly  a  part  of  a  contingent  fund, 
such  as  was  contemplated  by  section  25  of  chapter  14  of 
the  Code,  there  is  no  pretense  that  that  section  applies 
to  these  sums.  On  the  other  hand,  if  they  are  properly 
deemed  a  part  of  such  a  contingent  fund,  then  section  3-3 
of  the  act  of  1873  designates  the  officer  upon  whose 
requisition  they  shall  be  paid,  and  if  that  officer  is  not 
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the  Governor,  this  section  requires  the  payment  on  the  jun^Tinii. 
requisition  of  a  different  officer ;  and  the  former  law,  to      shlewT"^ 

this  extent,  is  incompatible  Avith  the  latter,  and  therefore  •"d^**^®" 

by  necessary  implication,  is  repealed.  AuSStor! 

The  Constitution,  in  Article  6,  contains  these  provi- 
sions : 

"  30.  No  act  hereafter  passed  shall  embrace  more  than 
one  object,  and  that  shall  be  e3q)ressed  in  the  title.  But 
if  any  object  shall  be  embraced  in  an  act  which  is  not  so 
expressed,  the  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed,  and  no  law  shall  be 
revived  or  amended  by  reference  to  its  title  only,  but  the 
law  revived,  or  the  section  amended  shall  be  inserted  at 
large  in  the  new  act." 

Counsel  argue  that,  under  these  provisions,  so  much 
of  chapter  111  of  the  act  passed  in  February,  1873, 
making  appropriations  of  public  money,  as  designates 
the  officer  on  whose  requisition  the  appropriations  to  pay 
the  expense  of  insuring  the  capitol  building  shall  be 
paid,  is  void. 

In  legislative  bodies,  the  connection  of  different  meas- 
ures having  no  relation  to  each  other  in  one  bill,  in 
order  to  unite  members  of  the  Legislature  who  favored 
either,  in  support  of  all,  was,  before  the  adoption  of  con- 
stitutional provisions  such  as  those  contained  in  the  sec- 
tion just  quoted,  a  serious  evil  greatly  needing  correc- 
tion. The  failure  to  indicate  in  the  title  of  the  bill,  the 
object  intended  to  be  accomplished  by  the  legislation,  es- 
pecially when  the  bill  was  read,  not  fully,  but  merely  by 
its  title,  the  result  of  which  was,  that  members  who  did 
not  examine  its  contents,  often  voted  without  a  knowl- 
edge of  its  object,  was  likewise  such  an  evil. 

Provisions  similar  to  those  of  the  present  Constitution, 
in  question,  except  the  qualification  as  to  acts,  a  part  but 
not  all  the  objects  of  which  are  expressed  in  the  title, 
-were  adopted  in  Virginia,  as  a  part  of  the  Constitution 
that  took  effect  in  1852  ;  and  the  first  of  them  was  again 
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jii7j!fTerni    adopted  in  the  Constitution  of  this  State  that  took  effect 

"uvs'jJ    '  i^  1863. 

rva  on       Thegg  regulations  are  well  adapted  to  the  correction  of 

AwutiT.  the  evils  at  which  they  are  aimed.  But,  whether,  if  the 
provision  that  requires  the  object  of  an  act  to  be  expressed 
in  the  title,  be  strictly  construed,  it  will  not  produce  greater 
evil,  is  a  question  for  careful  and  deliberate  considera- 
tion. We  do  not  extend  this  suggestion  to  the  provision 
which  directs  that  no  act  thereafter  passed  shall  embrace 
more  than  one  object ;  because,  as  we  will  notice,  the  qual- 
ification of  that  provision  in  the  present  Constitution, 
averts  the  mischief  which,  without  the  qualification,  it 
might  accomplish.  The  detail  of  preparing  and  passing 
a  separate  act  for  every  object  of  legislation  is  so  distaste- 
ful to  most  law  makers ;  the  practical  discrimination  be- 
tween what  are  elements  or  incidents  of  the  substantive 
object  of  an  act,  and  what  are  materially  different  ob- 
jects, is  so  perplexing ;  and  the  accurate  expression  of 
the  object  of  an  act  in  the  few  words  which  convenience 
as  well  as  immemorial  usage  has  allowed  to  the  title,  is 
so  difficult,  even  to  the  most  competent  and  careful  leg- 
islators ;  that  in  many  acts  heretofore  passed,  exact  com- 
pliance has  not  been,  and  in  others  hereafter  passed,  we 
fear,  will  not  be  attained.  These  provisions,  contempla- 
ted in  connection  with  the  imperfect  compliance  with 
their  literal  requirements  in  Virginia  and  this  State, 
since  their  adoption,  have  been  the  occasion  of  much 
embarrassment  to  legislators  and  jurists,  and  of  grave 
apprehensions  to  citizens  interested  in  the  efficacy  of 
statutes  and  the  security  of  persons  and  property. 

The  literal  restriction,  in  the  present  Constitution,  of 
these  provisions,  to  acts  thereafter  passed,  and  the  dis- 
placement of  the  former  Constitution  by  the  new  one, 
perhaps,  may  relieve  previous  legislation  -from  the  em- 
barrassment of  such  provisions  in  former  Constitutions, 
except  so  far  as  under  their  operation  rights  may  have 
vested.     But  this  we  do  not  now  consider. 

The  provision  in  this  Constitution,  in  effect,  that  if  any 
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object  shall  be  embraced  in  an  act,  that  is  not  expressed  ju,//xinu, 
in  the  title,  the  act  shall  be  void  as  to   so  much  as  em-     ^|e,^l,   " 
braces  such  object — but  as  to  that  only — implies  the  im-  *°^  Picston 
)K)rtant  declaration,  that  the  prohibition  to  embrace  more     Aui^Sr! 
than  one  object  in  the  same  act,  is  merely  directory  ; — 
and  that,  though  an  act  embraces  several  objects,  if  all 
or  any  of  them  be  expressed  in   the  title,  the  act,  other- 
wise properly  passed  shall  be   valid  as  to  the  objects  ex- 
pressed. 

In  two  states,  having  in  their  constitutions  a  provis- 
ion that  no  law  shall  embrace  more  than  one  subject, 
and  that  this  shall  be  expressed  in  the  title,  the  courts 
have  held,  in  effect,  that  the  provision  was  merely  direc- 
tory to  the  members  of  the  Legislature,  and  operative 
only  on  their  consciences; — ^and  that  the  failure  to  com- 
ply with  it  did  not  impair  the  validity  of  the  legislative 
act.  But  such  construction  of  the  provision  in  the  Con- 
stitution of  this  State,  that  the  object  of  an  act  shall  be 
expressed  in  the  title,  is  excluded  by  the  explanatory 
provision,  that  the  act  shall  be  void  only  as  to  so  much 
as  shall  not  be  expressed  in  the  title.  The  action  of 
these  courts,  however,  shows  that  their  apprehension  of 
mischief  from  the  provisions  in  question  was  so  strong  as 
to  influence  them  to  disregard  the  fundamental  principle 
generally  recognized  and  applied,  that  whatever  is  pro- 
hibited by  a  constitution,  if  in  fact  done,    is  ineffectual. 

In  a  number  of  states  having  provisions  exactly  or 
substantially  similar  to  our  own^  on  this  subject,  the 
courts  have  construed  them  liberally,  so  as  to  sustain  the 
validity  of  the  statutes.  In  this  State,  the  late  Supreme 
Court  of  Appeals  consisting  of  three  Judges,  one  of 
whom  dissenting,  in  a  late  case,  construed  the  provision 
relative  to  the  title,  more  inimically  to  the  validity  of 
statutes  impugned  on  this  account,  than  any  other  court 
whose  action  on  the  subject  we  have  seen.  But  that  case 
— ^if  the  construction  adopted  by  the  majority  of  the 
Court  be  law — is  not  close  enough  in  its  analogy  to  this, 
to  furnish  a  precedent  for  its  decision. 
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.lune^Terni.       ^^^®  qucstioii  whether  the  object  of  aa  act  is  expressed 
ShfeiJa      ^"  ^^®  title,  is  determined   by   a  comparison    of  the    act 

Md  PrcNton  and  the  title, — and  is  not  influenced  by  any  former  law 
Aii"i"u>r.     ^vhich  the  later  act,  if  valid,  expressly  or  by  implication, 
repeals. 

Without  venturing  to  declare  any  uniform  rule,  or 
suggest  any  general  principle  as  to  the  precision  or  com- 
pleteness with  which,  under  the  provision  in  question, 
the  object  of  an  act  must  be  expressed  in  the  title,  in  or- 
der to  the  validity  of  the  act,  we  may  say  with  propriety, 
that,  in  our  opinion,  while  the  most  liberal  construction 
favorable  to  the  validity  of  legislation  which  the  lan- 
guage admits,  will  be  sufficient  to  suppress  the  evil  against 
which  it  IS  directed,  such  construction  will  be  most  con- 
ducive to  the  quiet  and  security  of  rights,  generally 
deemed  valid — ^an  object  which  the  law  ought  always,  as 
far  asjustly  practicable,  to  effectuate.  And  we  will  add 
— as  a  proposition  that  will  more  than  control  the  decis- 
ion of  the  question  now  in  consideration — that  when  the 
principal  object  of  an  act  is  expressed  in  the  title,  and  the 
act  embraces  with  such  principal  object,  other  auxiliary 
objects,  the  act,  if  not  otherwise  objectionable,  is  valid, 
not  only  as  to  the  ])rincipal  but  likewise  as  to  the  auxili- 
ary objects. 

A  title  is  generally  a  brief  statement  of  the  subject  of 
an  act.  If,  under  the  constitutional  provision,  there  be 
any  material  difference  between  the  subject  and  the  ob- 
ject of  an  act,  then,  as  we  have  seen,  it  is  not  enough,  in 
this  State,  to  express  the  subject,  but  is  indisjiensablc  to 
express  the  object  in  the  title,  in  order  that  the  act  may 
be  valid.  Still,  brevity  is  a  prevailing  attribute  in  the 
character  of  a  title.  Consequently,  its  language  should 
be  construed  in  the  most  comprehensive  sense  : — Though 
it  may   be   questionable   whether  the   words  of  a   title 

should  be  held  to  be  more  comprehensive  than  the  same 
words  when  used  in  the  body  of  the  statute  to  which  the 
title  relates. 

In  the  largest  sense  of  the  language,  the  making  of  an 
appropriation   may   comprehend   the    payment   of   the 
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money  set  apart.  But  whether,  strictly,  it  can  mean 
this  or  not,  the  appropriation  is  nothing,  in  effect,  with- 
out the  means  of  obtaining  the  payment.  The  appro- 
priation implies  the  means.  When,  in  the  title  of  an  act,  aIHiuoI] 
an  appropriation  is  mentioned  as  its  object,  what  is  nec- 
essary to  obtain  the  payment  is  implied  as  indispensable 
to  the  efficacy  of  the  appropriation. 

As  we  have  seen,  in  the  title  of  the  act  passed  in  187»*i, 
the  object  expressed  is  to  appropriate  the  public  money 
to  pay  general  charges  on  the  government.  On  the  prin- 
ciple we  have  stated,  this  is  a  sufficient  expression  of  the 
object  of  the  act  to  sustain  the  provision  indicating  the 
officer   on  whose  requisition  the  money  should   be  paid. 

In  a  large  number  of  acts  passed  in  Virginia,  and  in  this 
Stiite,  since  the  Constitution  adopted  in  1851  took  effect 
in  1852,  that  have  been,  by  the  courts  and  the  people, 
-recognized  and  acted  on  as  valid  laws  protecting  the  per- 
sons and  securing  the  property  of  citizens,  the  respect- 
ive objects  of  the  acts  are  not  expressed  in  the  titles  as 
adecjuately  as  the  object  of  the  act  before  us  is  expressed 
in  the  title  of  this  act.  It  is  bv  no  means  clear  that  in 
the  title  of  the  act  establishing  a  Code  of  Laws  for  this 
State,  passed  in  1868,  any  actual  object  is  expre&sed  as 
satisfactorily  as  the  object  of  this  act  is  expressed  in  this 
title.  And  we  have  no  assurance  that  legislation  in  this 
resj)ect  will  receive  more  attention  in  the  future  than  it 
has  in  the  past.  To  hold  that  section  33  of  the  act,  aj)- 
propriating  public  money,  is  void  as  to  the  designation 
of  the  officer  on  whose  requisition  the  money  is  payable, 
would  furnish  a  precedent  for  the  construction  of  other 
statutes  on  different  subjects,  the  observance  of  which 
would  probably  subvert  private  and  public  rights  and 
interests  to  an  extent  that  it  is  fearful  to  conjecture. 

The  provision  that  no  law  shall  be  revived  or  amended 
by  its  title,  but  the  law  revived  or  the  spction  amended 
shall  be  inserted  at  large  in  the  new  law,  does  not  relate 
to  the  repeal  of  a  law  cither  by  express  words,  or  by  the 
enactment  of  a  subsequent  law  with  which  the  former  is 
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juiJrTenn.  incoiisistent — by  which  it  is  necessarily  displaced.     And 
the  provision  does  not  require  that,  when  a  section   is 
amended,  the  act  amending  it  shall  recite  or  show  on  its 
AtidiTor.     ^^c  ^^^^  it  ^^^9  80,  or  that  it  shall  in  any  manner  indi- 
cate that  any  such  section  previously  existed. 

The  purpose  of  this  provision  is  to  inhibit  the  revival 
or  amendment  of  a  law  by  mere  reference  to  its  title, 
and  to  require  that  an  act  of  the  Legislature  shall  state 
on  its  face  the  law  that  it  constitutes.  As  the  Legisla- 
ture, when  it  thinks  proper,  may  change  the  existing 
laws,  or  make  new  ones,  and  two  inconsistent  laws  can- 
not at  the  same  time  regulate  the  same  subject,  the  former 
necessarily  ceases  to  be    law  while  the  latter  prevails. 

The  act  passed  in  February,  1873,  making  appropria- 
tions of  public  money,  does  not  revive  or  amend  any  act 
by  its  title.  If  any  part  or  element  of  section  2o  of 
chapter  14  of  the  Code,  or  any  other  provision  of  any  act, 
is  continued  in  force  by  chapter  111,  of  the  Act  passed  in 
1873 — a  question  not  material  in  the  consideration  of 
this  branch  of  the  subject — such  part  or  element  as  well 
as  the  new  matter  with  which  it  is  combined  and  em- 
bodied is  inserted  at  large  in  the  act.  The  Constitution 
does  not  require  more.  As  far  as  any  former  law  is  in- 
consistent with  this  statute,  it  can  no  longer  be  effectual. 
If  the  provision  of  section  25,  that  no  money  shall  be 
drawn  from  the  contingent  fund  without  the  requisition 
of  the  Governor,  can  apply  to  the  special  fund  withdrawn 
from  the  general  contingent  fund — or  what  is  so  called 
— and  appropriated  to  the  insurance  of  the  capitol  build- 
ing and  State  library,  and  chapter  111  requires  that  this 
fund  be  paid  on  the  requisition  of  one  or  more  officers 
other  than  the  Governor,  then  the  latter  act  by 
necessary  implication  repeals  the  former  provisions  to  the 
extent  of  their  incompatibility,  and  the  Constitution 
docs  not  avoid  or  impair  the  efficacy  of  the  legislative 
act. 

The  Constitution,  in  Article  7,  contains  this  well  known 
section  : 
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"5.  The  chief  executive  power  shall  be  vested  in  a  jmie^xirm. 
Governor,  who  shall  take  care  that  the  laws  be  feithfully      ^^ 

executed."  and  Proton 

This  section  embodies  two  provisions  that  were  separ-     5ud"for! 
ately  contained  in  the  last  two  Constitutions  of  Virginia 
adopted  before  the  formation  of  this  State,  and  in  the 
first  Constitution  of  this  State,  and  are  found  in  the  Con- 
stitutions of  most  of  the  States  of  the  Union. 

Counsel  argue,  or  at  least  suggest,  that  the  provision 
that  the  Governor  shall  take  care  that  the  laws  be  faith- 
fuly  executed,  in  connection  with  the  act  passed  in  1873, 
that  apropriates  money  to  insure  the  capitol  building, 
authorizes  the  Governor  to  procure  the  insurance  and 
order  its  payment. 

If  this  provision  authorizes  the  Governor  to  insure  the 
capitol  building,  it  requires  him  to  do  so.  It  confers  no 
authority  other  than  what  is  implied  in  the  imposition 
of  the  duty.  It  was  contemplated  in  the  formation  and 
adoption  of  the  respective  Constitutions  of  Virginia 
and  West  Virginia,  and,  it  is  supposed,  those  of  other 
States,  that  where  the  instrument  did  not  constitute  the 
law  and  indicate  who  should  enforce  it,  the  Legislature 
should  not  only  enact  laws  for  the  regulation  of  the  govern- 
ment and  society,  but  should  provide  or  specify  the  oflScers 
who  should  execute  them.  It  was  not  intended  that  the 
liCgislature  should  merely  declare  the  laws,  and  leave  the 
Governor  to  enforce  them.  The  provision  which  re- 
quires that  the  Governor  shall  take  care  that  the  laws 
be  faithfully  executed  does  not  generally,  if  ever,  make 
it  the  duty  of  the  Governor  himself  to  execute  the  laws. 
But,  as  the  language  imports,it  makes  it  his  duty  carefully 
to  observe  the  manner  in  which  the  different  officers  of  the 
government  exercise  their  proper  functions  and  execute 
the  laws  committed  to  their  charge,  or  their  failure  to 
perform  such  duties ;  and  when  they  fail  to  act,  or  act 
improperly,  if  he  has  the  power  to  remove  them  from  office, 
to  do  so ;  or  if  he  has   not,  to  bring  the  subject  to  the 

cognizance  of  that  department  of  the  government  which 
12       . 
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jnno^Torm.  ^^^^   ^'*®  powcF  to   rcmove  OF  punish  them.     A  distinct 

shYeid7     provision  authorizes  the  Governor  to  call  the  military  to 

Rud  Proaton  enforce  the  execution  of  the  laws ;  but  it  does  not  re- 

Au'Jufor!     quire  him  to  do  so,  except  when  their  execution  by  the 

proper  civil  officers  is  resisted  by   force  too  powerful  to 

be  otherwise  overcome. 

We  have  found  but  one  case  decided  in  anv  of  the 
States  in  which  the  provision  in  question  was  relied  on 
as  authority  for  any  action  of  a  Governor ;  and  in  that 
case  it  was  held  that  the  provision  did  not  sustain  the 
action. 

The  Legislature  may  require  the  Governor  to  perform 
other  duties  than  those  specified  in  the  Constitution,  not 
incompatible  with  his  dignity  and  constitutional  func*- 
tions.  But  whether,  in  any  case,  when  the  Legislature 
provides  that  a  public  act  shall  be  done,  yet  fails  in  any 
manner  to  indicate  the  officer  by  whom  it  shall  be  per- 
formed, the  provision  that  the  Governor  shall  take  care 
that  the  laws  be  faithfully  executed,  requires  the  Gov- 
ernor himself  to  do  the  act,  and  if  so,  in  what  cases,  aie 
questions  of  interest  and  importance  which  we  do  not 
decide.  Certainly,  however,  it  will  not  be  presumed,  in 
tlve  construction  of  a  doubtful,  statute,  that,  because  of 
this  constitutional  provision,  a  Legislature,  purposely  or 
otherwise,  fails  to  indicate  an  officer  to  do  what  it  re- 
quires to  be  done.  On  the  contrary,  whenever  the  lan- 
guage of  legislation  can  be  understood  to  indicate  such 
an  officer,  it  will  be  construed  to  do  so. 

When  the  Legislature  requires  another  officer  to  j)er- 
form  a  public  act,  we  scarcely  need  say  the  Governor 
has  no  authority  to  perform  it. 

There  is  no  peculiar  fitness  in  the  Governor's  insuring 
the  capitol  building  or  having  any  special  charge  of  its 
insurance.  Though  the  Legislature,  in  1872,  appropriated 
money  for  the  insurance  of  the  building  for  the  years 
ending  respectively  in  1872  and  1873,  we  do  not  learn 
that  the  Governor  procured  or  ratified  the  insurance,  or 
made  any  requsition  or  order  for  the  payment  of  the  pre- 
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iniums.     So  that  neither  the  character  of  the  duty,  nor  ji,„if  Terui^ 
the  action  of  the  Governor  and  Auditor,  indicates   the      i^hitids 
understanding  that  the  Governor  ought  to  have,  or  in  fact  *"*^  ^toa 
did  have  charge  of  the  insurance ;  or  in  any  way  furnishes     Auditor! 
a  reason  to  presume  that  section  33  of  the  act  passed  in 
1873  relative  to  the  officer  who  should  procure  the  insur- 
ance referred  to  the  Governor. 

Counsel  object  to  a  construction  of  this  section,  that 
attributes  or  assigns  to  the  Janitor  the  duty  of  procuring 
or  approving  the  insurance  of  the  capitol  building,  be- 
cause, as  urged,  he  is  not  a  fit  officer  for  the  purpose,  and 
keeps  no  record. 

At  the  time  when  the  act  in  question  was  passed,  and 
when  the  order  for  the  payment  of  the  insurance  was  drawn  > 
the  Janitor  was — as  he  now  is — an  officer  of  the  State, 
with  a&sistants,  receiving  an  annual  salary,  and  for  a  part 
of  the  year  a  further  per  diem  compensation,  such  as  to 
invite  the  services  of  a  person  of  more  than  ordinary  in- 
telligence and  integrity.  By  the  statute,  it  is  made  his 
duty  to  guard  and  take  care  of  the  capitol  building, 
with  all  the  apartments  in  or  connected  with  it.  His  trust, 
in  the  custody  of  the  apartments  in  the  capitol,  includ- 
ing the  furniture,  records,  and  public  documents,  is  impor- 
tant ;  and  his  character  ought  to  be  equal  to  the  trust. 
Compared  with  the^e  duties,  that  of  procuring  the  insur- 
ance of  the  capitol  building,  or  of  approving  it  when  the 
State  House  Company  has  procured  it  as  the  Governor 
has  done,  is  but  trivial.  The  act  requires  no  record.  The 
Auditor  preserves  the  requisition  in  his  office,  as  a 
voucher  for  the  payment,  and  the  State  House  Company, 
for  whose  benefit  the  property  is  insured,  preserves  the 
policy  of  insurance.  But  if  it  be  proper  that  the  Jani- 
tor keep  a  record  or  account  of  this  and  other  matters  in 
his  charge,  there  is  no  reason  why  he  should  not  to  do  so. 

If  the  care  of  the  capitol  building  does  not  necessarily 
imply  the  procurement  or  approval  of  the  insurance, 
when  an  approjjriation  for  insurance  is  made,  neverthe- 


92 


SUPREME  COURT  OF  APPEAI^ 


187  J, 
Juno  Tcriu. 


Shields 
and  Pretiton 

V. 

Bennett, 
Auditor. 


less  the  two  functions  are  so  closely  connected^  as  natur- 
ally to  be  united  in  thought  and  language.  Here  the 
Legislature  has  provided  that  a  janitor  shall  be  elected 
and  paid,  and  that  he  shall  take  care  of  the  capitol  build- 
ing, and  has  appropriated  money  to  pay  for  the  insurance 
of  the  capitol  building  and  State  library,  and  has  de- 
clared such  capitol  building  charges  shall  be  paid  on  the 
requisition  of  the  officers  having  those  matters  in  charge. 
We  are  all  of  opinion  that  the  Legislature  did  not  intend 
to  make  the  charges  mentioned  payable  on  the  order  of 
the  Governor ;  and  three  of  us  are  of  opinion  that  by 
these  provisions  the  Legislature  intended  and  effect ually 
enacted,  that  the  charges  should  be  paid  on  the  requisi- 
tion of  the  Janitor. 

The  provision  iu  section  31,  appropriating  money  to 
pay  for  gas,  ice,  water  and  other  necessaries,  and  care  of 
the  public  grounds  and  buildings,  and  that  in  section  33, 
appropriating  money  to  pay  for  insurance  of  the  capitol 
building,  are  similar;  and  the  provisions  in  the  separate 
paragraph  at  the  end  of  the  latter  section,  that  all  such 
capitol  building  charges  shall  be  paid  on  the  requisition 
of  the  officers  having  those  matters  in  charge,  has  the 
same  relation  to  each  of  these  antecedent  provisions.  If,, 
under  the  constitutional  and  statutory  provisions  that 
have  been  discussed,  or  any  of  them,  it  be  the  duty  of 
the  Governor  to  procure  the  insurance  of  the  capitol 
building,  it  is  likewise  his  duty  to  purchase  the  gas,  ice,, 
water  and  other  necessaries.  If  it  is  not  his  duty  to  pur- 
chase these  articles  and  make  his  requisition  for  pay- 
ment, it  is  not  his  duty  to  procure  or  approve  the  insur- 
ance of  the  capitol  building  or  to  make  his  requisition  for 
the  payment  of  charges  therefor.  We  cannot  readily  con- 
strue the  law  to  require  the  Governor  to  purchase  the  nec- 
essaries mentioned ;  and  unless  we  do  so,  we  cannot  con- 
strue it  to  require  him  to  procure  the  insurance.  On  the 
other  hand,  if  the  law  requires  the  Janitor  to  purchase 
the  gas,  ice,  and  water,  it  requires  him  to  procure  the  in- 
surance of  the  capitol  building,  and  to  make  his  requisi- 
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tion  for  the  charges  of  all.     So  that  any  construction  of  june^5>nn. 
these  laws  other  than  that  which  we  adopt  would  lead  to     ^|,]^ 
absurdity. 


Counsel  argue  that,  even  if  the  Governor  had  no  au- 
thority to  make  the  order  to  the  Auditor  to  issue  his 
warrant  on  the  Treasurer  for  the  money  to  pay  the  char- 
ges on  the  insurance,  yet  the  Auditor  was  concluded  by 
the  order,  and  was  bound  to  make  the  payments ;  and 
that  this  Court  should  compel  him  to  do  so. 

But,  as  the  Governor  had  no  authority  to  make  the 
order  and  the  Auditor  was  not  authorized  upon  his  or- 
der to  pay  the  money  appropriated  for  the  insurance  of 
the  capitol  building,  it  is  self-evident,  that  if  this  Court 
has,  and  may  in  this  form,  exercise  jurisdiction  of  this 
case,  it  cannot  compel  the  Auditor  to  issue  the  warrant. 
The  action  of  the  Governor  is  invalid,  whether  the 
Janitor  has  authority,  or  has  acted  on  the  subject,  or  not. 
But  the  Janitor  has  the  authority  to  do  so,  and  has 
procured  the  insurance  and  made  his  requisition  in  fa- 
vor of  the  insurers,  and  the  Auditor  has  issued  his  war- 
rant in  their  favor   for   the   payment  of  the  premiums. 

The  Attorney-General  suggests  that  this  Court  can- 
not, by  mandamus,  comj>el  the  Auditor  who  has  exercis- 
wl  his  judgment,  to  act  in  opposition  to  it:  That  the 
proceeding  is  in  effect  against  the  State,  and  not  author- 
ized :  And  that  the  mere  agents  of  the  insurance  com- 
])anies  cannot  maintain  mandamus  to  obtain  money  once 
jmyable  to  the  companies,  which  has  been  by  the  agents 
voluntarily  paid  to  the  companies.  But  we  are  not  re- 
quired to  consider  these  questions  in  order  to  dispose  of 
this  case. 

The  return  to  the  mandamus  nisi  is  sufficient,  the  de- 
murrer thereto  is  overruled,  a  peremptory  mandamus  is 
refused,  the  petition  is  dismissed,  and  costs  are  awarded 
to  the  defendant   against  the  petitioners. 

Haymond,  President,  and  Paull  and  Moore, 
Judges,  concur  in  the  foregoing  opinion,  as  well  as  the 


and  Preston 

V. 

Bennett, 
Auditor. 
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june^Tt'rui.   P^>>'^ts  dccided   and   the    judgment     rendered; — except 
— Shield's      ^^^^  Paui.l,   Judge,  thinks  the  capitol   building  char- 
ami  Preston  ggg  were  omitted    in  the  legislation   on  the  subject,   and 
AtxdUw'     were   not  payable  on  the  order  of  the    Governor  or   the 
requisition  of  the  Janitor  or  any  other  officer. 

Return  to  the  Mandamus  Nisi  Adjudged  Suffi- 
cient, Demurrer  to  Return  Overruled  and  Per- 
emptory Mandamus  Refused. 
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95. 


WHEELING. 


Nease  v.    Capehart,  Exor..  . 

July  20,  1874. 

1.  When  a  debtor  ha>5  convoyed  land  to  a  trustee  to  secure  a  debt,  and 
afterwards  another  person  and  the  debtor  agree  that  the  former. 
»faa]l  purchase  the  land  and  hold  it  as  a  security  for  the  purchase 
money  he  pays,  and  accordingly  the  debtor  acquiesces  and  the 
other  purchased  the  land,  the  transaction  constitutes  a  trust  which 
a  court  of  equity  will  enforce. 

"2.  Time  does  not  commence  to  run  against  a  suit  to  enforce  an  express 
trust,  till  the  trustee,  by  word  or  act,  denies  the  trust,  and  the 
beneficiary  has  notice  of  the  denial. 

I?.  When  a  trustee  sells  the  trust  subject  and  receives  the  money  for 
it,  though  he  promises  the  beneficiary  to  pay  the  money,  the  court 
of  equity  nevertheless  retains  jurisdiction  to  enforce  the  payment 

4.  A  bill  cannot  be  maintained  by  distributees  against  an  executor  of 
his  own  wrong,  who  has  sold  property  of  the  deceased,  to  have  an 
account  and  obtain  a  decree  again.st  the  former  for  the  procoodH 
of  the  sale,  unless  the  rightful  personal  representative  be  a  party 
plaintiff  or  defendant. 

o.  When  the  evidence  in  behalf  of  a  plaintiff  in  equity  is  sufficient 
to  establish  his  claim,  but  the  counter  evidence  adduced  by  the  de- 
fendant impeaches  and  contradicts  it,  and  there  is  such  conflict 
that  the  court  cannot  decide  the  question  of  fact  satisfactorily, 
it  directs  an  i^ssue. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  case. 

The  Hon.  James  W.  Hoge,  judge  of  the  circuit  court 
of  Mai«on  county,  presided  at  the  hearing  below. 

James  H.  Ferguson,  William  H.  Tomlinson  and  John  U, 
Myers  for  the  appellants. 


1674. 
June  Term. 
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juiiifTorni        '^'  ^^*  ^^^'^^A,    William  A.  Quarrier  and   Edward  B. 
'Knight  for  the  appellees. 


Ncase 

V. 


^Txo"*'        Hoffman,  Judge  : 

Madison  Nease  and  others,  before  or  early  in  the  year 
1870 — the  time  does  not  appear  exactly — ^brought 
their  suit  in  equity,  against  James  Capehart,  executor 
of  James  Capehart,  and  Henr\^  Capehart,  in  the  circuit 
cu)urt  of  the  county  of  Mason.     In  their  bill  they  allege  : 

That  James  Capehart  and  Henry  Capehart  were  broth- 
ers, and  that  the  wife  of  Rogers  was  their  sister:  That 
in  the  year  1839,  Henry  Capehart  and  Nehemiah  Rog- 
ers were  jointly  seised  of  two  tracts  of  land  in  the  county 
of  Mason:  That  being  indebted  to  Tiernan  &  Co.  and 
M.  &  F.  Tiernan,  they,  on  the  16th  day  of  November 
in  the  year  1839,  conveyed  the  lands  to  George  W. 
Stribling  as  trustee  :  That  he,  on  the  6th  day  of  July, 
1840,  sold  the  lands  to  James  Capehart,  for  the  sum  of 
?  1,367.53;  and  that  the  trustee,  by  deed  dated  the 
6th  day  of  July,  1840,  conveyed  the  lands  to  the  pur- 
chaser: That  before  the  sale  was  made,  it  was  expressly 
contracted  and  agreed  by  and  between  Henry  Capehart 
and  Rogers,  of  the  one  part,  and  James  Capehart,  de- 
ceased, of  the  other  part,  that  the  former  should  pur- 
chase the  lands  at  the  sale,  for  the  use  and  benefit  of  the 
latter,  and  hold  the  title  for  their  use  and  benefit  until 
they  should  repay  him  the  amount  of  the  purchase  money 
witli  its  interest;  and  that,  upon  such  payment,  he  should 
reconvey  the  lands  to  them;  and  that  he  should  permit 
them  to  remain  in  peaceable  possession  thereof  and  have 
and  enjoy  the  rents  and  profits  thereof  for  their  own  use 
and  benefit :  And  that,  in  pursuance  of  this  agreement, 
James  Capehart  did  purchase  the  lands  for  the  sum 
mentioned,  and  authorized  and  permitted  Henry  Cape- 
hart and  Rogers  to  remain  in  possession  of  the  lands 
and  have  the  rents  and  profits: 

That  Henry  Capehart  and  Rogers  agreed  that  the 
former  should  have   and  hold   as  his  own,  in  severalty, 


Kxor. 
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the  smaller  of  the  tracts,  containing  150  acres;  and  that  junVTenn. 
Rogers   should  have  and  hold  as  his   own,  in  severalty,       ^~ 
the  other  tract,  containing  482  acres;  and  it  was  agreed    capehart, 
between  them  and  James   Capehart,   deceased,   that  the 
latter,  upon  being  paid  his  purchase  money  and  interest, 
should   convey  to   Henry  Capehart  the  smaller  tract  in 
severalty,  and  to  Rogers  the  larger  tract  in  severalty : 

That  Henry  Capehart  and  Rogers  paid  to  James 
Capehart  the  sum  of  $1,367.53  which  he  had  paid,  with 
the  interest  that  had  accrued  thereon,  before  the  31  st  day 
of  March,  1860 ;  when  James  Capehart,  deceased,  by 
deed  of  that  date,  conveyed  to  Henry  Capehart  the 
smaller  tract  of  land  : 

That  James  Capehart  permitted  Rogers  to  remain  on 
the  larger  tract  as  his  own  and  receive  the  rents  and 
profits  thereof,  to  his  own  use  and  benefit,  till  some  time 
in  the  year  1850;  when,  with  the  consent  of  Rogers, 
James  Capehart,  sold  and  conveyed  to  Levi  Roush,  200 
acres,  part  of  the  larger  tract,  by  deed  dated  the  16th 
day  of  August,  1850,  for  the  sum  of  $475 ;  and  at  the 
time  of  the  sale  it  was  agreed  by  and  between  James 
Capehart  and  Rogers,  that  the  sum  last  mentioned 
should  be  received  by  the  former  and  applied  as  a  credit 
on  the  indebtedness  of  Henry  Capehart  and  Rogers  to 
James  Capehart ;  and  that  in  iact  that  sum  M*as  paid  to 
and  received  by  him  :  And  that  Rogers  continued  in 
possession  of  the  residue  of  the  larger  tract  and  enjoyed 
the  rents  and  profits  thereof  to  his  own  use  until  his 
death,  which  occurred  on  the  18th  day  of  July,  1852; 
and  that  thereafter,  Sarah  Rogers,  his  widow,  continued 
in  possession  and  received  the  rents  and  profits  till  the 
12th  day  of  December,  1854,  and  that  thereafter, 
Charles  Rogers,  one  of  the  children  and  heirs  of  Nehe- 
miah  Rogers,  continued  in  possession  and  received  the 
rents  and  profits,  to  the  use  ol  himself  and  his  co-heirs: 

That  on  or  about  the  23rd  day  of  October,   1859, 

James  Capehart,    without  the  consent   of  Roger's  heirs, 

by  deed  of  that  date,  sold  to  Samuel  Coit  the  residue  of 
13 
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jun{?Tirm.  *^^^  land,  (except  about  13  acres  which  James  Capehart 

Noase      ^^^  prcvioiisly   sold  to  the   Mason  County   Mining  and 

cgjj,^^^    Manufacturing  Company),  and   received  for  that  residue 

"^'-       the  sum  of  $15,000  in  different  payments,  with  interest 

on  those  that  were  deferred ;  the  last  of  which  was  paid 

the  1st  day  of  October,  1868 : 

That  the  plaintiffs  are  the  children  and  heirs  and  hus- 
bands of  children  and  heirs  of  Rogers,  (for  whom 
James  Capehart  held  the  legal  title  in  trust) :  That 
Rogers  died  intestate,  possessed  of  a  large  amount  of 
personal  property :  And  that  James  Capehart  of  his 
own  wrong  administered  upon,  took  possession  of,  sold 
and  otherwise  disposed  of  the  property  to  the  amount  of 
$1,000;  and  never  rendered  any  account  or  made  any 
settlement,  but  appropriated  the  proceeds  to  his  own  use 
and  benefit: 

That  before  the  sale  to  Coit,  James  Capehart  had  been 
repaid  and  overpaid  his  debt : 

That  after  the  sale  of  the  land  last  mentioned^  upon 
James  Capehart's  assurance  that  he  had  made  the  sale 
for  their  exclusive  use  and  benefit,  and  that  he  intended 
and  would  account  for  and  pay  to  them  the  proceeds  of 
the  sale  when  received  by  him,  they  acquiesced  in  the 
sale,  and  the  plaintiff^,  Charles  Rogers,  who  was  then  in 
possession  of  the  land,  as  one  of  the  heirs  of  Nehemiah 
Rogers,  accordingly  surrendered   the  possession  to  Coit : 

That  James  Capehart  never  accounted  to  or  with  the 
plaintiffs  or  any  of  them  for  the  money  received  by  him 
from  Samuel  Coit,  or  for  any  of  the  money  or  property 
received  by  him,  James  Capehart,  as  in  the  bill  set  forth; 
nor  has  his  executor  since  the  death  of  the  testator  ever 
accounted  for  any  such  money : 

That  James  Capehart  departed  this  life  in  1869,  hav- 
ing made  his  will,  by  which  ho  appointed  James  Cape- 
hart, Jr.,  the  defendant,  (and  another  person  who  refused 
to  qualify,)  his  executors ;  and  James  Capehart,  Jr.,  quali- 
fied in  the  proper  court  as  the  sole  executor,  and  took 
upon  himself  the  administration  of  the  estate  of  James 


Xease 

V. 

Opehart, 


OP  WEST  VIBGINIA.  99 

Capehart :     That  the  testator  died  seised  and  possessed  juni^Tmn. 
-of  a  large  real  and  personal  estate  of  the  estimated  value" 
of  $200,000  or  more. 

The  plaintifis  pray  that  the  executor  may  be  required 
to  account  to  and  with  them,  for  the  proceeds  of  the  sale 
to  Coit  and  the  other  sales  stated,  made  by  the  testator 
to  Roush  and  the  Mason  County  Mining  and  Manufac- 
turing Company  ;  and  for  the  proceeds  of  the  personal 
estate  of  Rogers,  deceased,  administered  upon  by  the 
testator ;  and  that  an  account  be  taken,  stated  and  re- 
ported of  all  the  payments  made  by  Henry  Capehart  and 
Nehemiah  Rogers  to  the  testator  on  account  of  the  debt 
-of  $1,367.53  ;  and  that  the  executor  be  required  to  make 
and  file  an  inventory  of  all  the  real  and  personal  estate 
-of  his  testator  that  came  to  his  hands  to  be  administered  : 
And  that  the  plaintiffs  have  such  other  relief  as  to  equity 
pertains. 

James  Capehart,  Jr.,  the  executor,  in  his  answer,  ad- 
mits the  relationship  of  James  Capehart,  deceased,  Henry 
Capehart  and  the  wife  of  Rogers;  the  execution  by  Henry 
Capehart  and  Rogers  of  the  deed  of  trust  to  Stribling, 
trustee ;  the  sale  of  the  lands  by  the  trustee,  and  pur- 
chase by  James  Capehart,  deceased,  and  the  execution  of 
the  deed  by  the  former  to  the  latter,  as  alleged  :  But 
the  respondent  says : 

He  denies  that  there  was  any  contract  or  agreement 
express  or  implied  on  the  part  of  James  Capehart,  de- 
ceased, with  Rogers  and  Henry  Capehart,  or  either  of 
them,  to  purchase  the  lands  for  their  use  and  benefit,  or 
to  hold  the  title  till  they  should  repay  him  the  amount 
of  the  purchase  money,  and  then  reconvey  to  them,  or 
permit  them  to  hold  and  occupy  the  lands  as  their  prop- 
erty and  enjoy  the  rents  and  profits  thereof  lor  their  own 
use  and  benefit :  But  on  the  contrary  the  respondent  al- 
leges that  the  sale  was  absolute  and  unconditional,  and 
that  James  Capehart,  deceased,  by  virtue  thereof,  became 
possessed  of  the  absolute  title  as  far  as  Henry  Capehart 
and  Rogers  were  concerned : 
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junl^Tmn.  That  James  Capehart  was  compelled  to  purchase  the 
^^^  lands  for  his  own  protection  and  security,  for  the  follow- 
Capehart,  ^^g  Tcasous  :  On  tlic  31st  of  March,  1838,  Henry  Cape- 
'^^''  part  and  Rogers  conveyed  the  lands  to  Samuel  G.  Shaw, 
to  secure  the  payment  of  the  following  debts:  A  bond  to 
James  Capehart,  deceased,  for  $617.35  of  the  same  date 
with  the  deed,  payable  on  demand  ;  a  bond  to  John  Cape- 
hart for  $1,000  dated  the  loth  of  March,  1838,  payable 
on  demand ;  a  bond  to  indemnify  James  Capehart,  de- 
ceased, as  security  for  Henry  Capehart  and  Rogers,  in 
an  indebtedness  to  Henry  Rupert,  administrator, 
amounting  to  $300:  And  by  the  terms  of  the  deed  five 
years  were  given  to  Rogers  and  Henry  Capehart  to  pay 
the  debts  therein  secured ;  which  time  had  not  expired 
at  the  time  of  the  sale  under  the  deed  to  Stribling,  trus- 
tee: 

That  James  Capehart  paid  off  the  bond  of  $1,000  to 
John  Capehart,  and  the  indebtedness  for  which  he, 
James  Capehart,  was  security  to  Rupert's  estate,  secured 
in  the  deed  to  Shaw,  trustee :  That  the  debt  to  James 
Capehart  secured  by  that  deed  was  never  paid  by  Henry 
Capehart  or  Rogers : 

That  if  any  such  contract  as  is  alleged  in  the  bill  was  ever 
made — which  the  respondent  again  denies — it  is  without 
consideration  and  is  utterly  null  and  void :  And,  fur- 
ther, that  if  any  such  contract  was  made,  it  was  not  in 
writing,  and  is  void  under  the  statute  of  frauds  and 
perjuries,  which  the  respondent — as  he  says — pleads  and 
relies  on  : 

That  Henry  Capehart  and  Rogers  were  men  of  straight- 
ened means  and  embarrassed  circumstances ;  and  Janice 
.Capehart,  out  of  kindness,  permitted  them  to  occujiy  the 
premises,  and  did  not  compel  them  to  account  for  the 
rents  and  profits  of  the  lands : 

The  respondent  denies  the  allegation  that  it  was  agreed 
that  Henry  Capehart  should  hold  the  tract  containing 
150  acres  as  his  own,  and  that  Rogers  should  hold 
the  tract  containing  482  acres  as  his  own  in  severalty  ; 
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and  that  James  Capehart  upon  being  repaid  the  purchase  juni^xcrm. 
money  which  he  had  paid  for  the  tracts,  with  interest       ^^^    ~ 
thereon,  should  reconvey  the  smaller  tract  to   Henry    capehnrt, 
Capehart  and  the  larger  tract  to  Rogers;  but  says,  as  he        ''***'• 
has  done  before,  that  there  was  no  contract  or  agreement 
by  which  Henry  Capehart  and  Rogers  were  to  have  any     ' 
interest,  jointly    or   severally,  in  either  of  the  tracts  of 
land : 

That  it  is  true  that  James  Capehart  on  the  31st  day  of 
March,  1 860,  conveyed  a  portion  of  the  land  to  Henry 
Capehart  by  deed  with  covenant  of  general  warranty,  with 
a  reservation  shown  by  the  deed;  that  the  respondent  is 
not  advised  of  the  consideration  ;  but  that  it  was  not, 
and.  for  reasons  suggested,  could  not  have  been,  made  in 
put^uance  of  such  an  agreement  as  is  stated  in  the  bill : 

That  James  Capehart  permitted  Rogers  to  remain  in 
possession  of  the  larger  tract  after  His  purchase,  not  in 
pursuance  of  any  agreement,  but  simply  to  aid  his  sister, 
the  wife  of  an  improvident  man  : 

That  James  Capehart  sold  and  conveyed  200  acres  of 
the  tract  to  Roush ;  but  that  the  sale  and  conveyance 
was  not  with  the  consent  of  Rogers ;  nor  was  it  agreed 
that  the  proceeds  should  be  received  by  James  Cape- 
hart and  applied  upon  the  indebtedness  of  Henry  Cape- 
hart and  Rogers,  or  that  the  proceeds  were  paid  to  or  rec- 
eived by  James  Capehart  in  pursuance  of  any  agreement 
with  Rogers: 

That  Rogers  remained  in  possession  of  the  land  till 
his  death,  by  the  permission  of  James  Capehart ;  and 
Sarah  Rogers,  his  wife,  continued  in  possession  of  the 
land  till  her  dealh,  and  her  children  or  some  of  them 
continued  in  possession  of  it,  till  the  sale  by  James 
Capehart  to  Samuel  Coit,  by  the  like  permission : 

That  during  all  the  time  from  the  purchase  of  the 
lands  by  James  Capehart  to  the  respective  times  when 
he  conveyed  them,  he  claimed  and  exercised  full,  com- 
plete and  absolute   control  over  them,  and  that  the  pos- 
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juii<?Term.  scssioii  was  held  by  Henry   Capehart  and   Rogers  as  his 
"tenants,  and  by  his  consent  and  sufferance: 


Netse 


caTOhart,  That  about  the  23rd  of  October,  1859,  James  Cape- 
^^°''  hart,  without  the  consent  of  the  plaintiffs,  sold  the  resi- 
due of  the  laiger  tract  to  Coit  and  conveyed  it  to  him 
for  the  price  and  on  the  terms  alleged  in  the  bill,  and 
that  Coit  has  been  in  possession  of  the  land  since  the 
date  of  the  purchase:  That  James  Capehart  did  not,, 
at  the  time  of  making  this  sale  or  afterwards,  declare  to 
the  purchaser  or  to  the  plaintiffs  that  it  was  for  the  bene- 
fit of  the  children  or  heirs  of  Nehemiah  Rogers,  for 
whom  beheld  the  legal  title  in  trust:  That  if  any  such 
declaration  ever  was  made,  the  same  was  without  con- 
sideration and  void  under  the  statute  of  frauds  and  per- 
juries ;  which  statute  as  well  as  the  statute  of  limitations 
— as  the  respondent  says — are  by  the  answer  pleaded  and 
relied  on : 

That  Nehemiah  Rogers  died  intestate ;  but  that  he  did 
not  own  a  large  amount  of  personal  property  ;  nor  did 
James  Capehart  of  his  own  wrong,  administer  upon  the 
personal  estate  and  take  possession  of  and  sell  and  other- 
wise dispose  of  it  to  the  amount  of  $1,000,  or  appropri- 
ate such  estate  or  any  part  of  it  to  his  own  use  or 
benefit : 

That  James  Capehart  had  not  before  the  sale  by  him 
to  Coit,  been  paid  in  ftill  the  amount  of  purchase  money 
paid  by  him  :  That  there  was  no  request  made  by  James 
Capehart  to  the  plaintiffs  to  acquiesce  in  the  sale  by 
James  Capehart  to  Coit,  or  agreement  on  the  part  of 
James  Capehart  that  the  sale  was  for  the  exclusive  use 
and  benefit  of  the  plaintiffs,  and  that  the  former  would 
pay  to  the  latter  the  proceeds  of  the  sale ;  nor  was  the 
possession  of  the  land  surrendered  in  consideration  of 
any  such  agreement : 

That  James   Capehart   in  his   lifetime  received  from 
Samuel  Coit  the  purchase  money  for  the  land  sold  him,, 
and  that  he  never  accounted   to   complainants   for  the 
money,  and  this  respondent  has  never  accounted  to  them 


I'^or. 
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for  it:     That  James   Oapehart  did  not  in   his  lifetime,  junJ^Term. 
nor  has  this  respondent   since  his   death,   rendered  any       ^^^ 
account  to  the  plaintiflfe  whatever :  canehart, 

That  James  Capehart  died  on  the  25th  .of  January,  '^^ 
1869,  having  made  his  will  whereby  he  appointed  James 
Capehart,  the  respondent,  and  another  his  executors ;  and 
that  the  other  declined  to  qualify,  and  James  Capehart 
qualified  as  stated  in  the  bill :  That  the  testator  died 
seised  and  possessed  of  an  estate  amply  sufficient  to 
meet  any  legal  claim  that  can  be  brought  against  it : 

That,  as  the  respondent  is  advised,  the  claims  asserted 
in  the  bill  are  recoverable,  if  at  all,  by  the  personal 
representatives  of  Rogers,  and  a  suit  cannot  therefore  be 
maintained  in  the  name  of  his  heirs  only :  And  that  for 
these  claims  the  plaintifis  have  a  plain,  complete  and  ade- 
quate remedy  at  law :  And  that  the  court  of  equity, 
therefore,  has  no  jurisdiction  : 

And  the  respondent  prays  that  these  objections  may 
avail  to  the  same  extent  that  a  formal  demurrer  would. 

The  respondent  calls  for  strict  legal  proof  of  every  al- 
legation of  the  bill  not  expressly  or  by  plain  implication 
admitted. 

In  an  amended  bill  the  plaintiffs  allege  that  Nehemiah 
Rogers,  in  his  lifetime,  and  the  plaintiffs  after  his  death, 
while  occupying  the  larger  tract  of  land  mentioned  in  the 
original  bill,  made  large  and  valuable  improvements,  with 
the  full  knowledge  of  James  Capehart,  deceased,  and 
without  any  objection  on  his  part : 

That  at  the  time  of  the  trust  sale  of  the  lands  men- 
tioned, they  were  worth  at  least  $5,000  in  cash ;  and  that 
Henry  Oapehart  and  Nehemiah  Rogers,  but  for  the 
agreement  with  James  Capehart,  deceased,  mentioned, 
could  and  would  have  made  some  other  arrangement  for 
the  purchase  of  the  lands  for  their  use  and  benefit ;  but 
relying  on  the  contract  and  good  faith  of  James  Cape- 
hart, deceased,  they  made  no  other  arrangement,  and 
proceeded  to  perform  their  part  of  the  contract. 

James  Capehart,  Jr.,  in  his  answer  says : 
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1874. 
June  Tenn. 


Nease 

T. 

C»pehart, 

Ezor. 


That  Nehemiah  Rogers  never  did  occupy  the  larger 
tract  of  land  as  his  own  in  severalty  ;  but  that  previous 
to  and  up  to  time  of  the  sale  in  1840,  he  occupied  the 
lands  as  joint  tenant  with  Henry  Capehart : 

That  no  partition  or  agreement  for  a  partition  of  the 
land  was  ever  made : 

That  at  the  time  of  the  sale  of  the  larger  tract,  the 
lands  were  not  worth  $5,000  in  cash  : 

That,  if,  at  the  time  of  the  sale  in  1840,  James  Cape- 
hart  had  not  made  as  the  respondent  says  he  did  not 
make,  the  agreement  mentioned  in  the  bill,  Henry 
Capehart  and  Rogers  could  not  and  would  not  have 
made  any  other  arrangement  for  the  purchase  of  the 
lands  for  their  own  use  and  benefit ;  and  that  they  were 
not,  by  any  such  contract,  prevented  from  making  any 
other,  and  that  no  such  contract  as  is  alleged  was  ever 
performed  by  either  party. 

The  parties  state  other  facts  which,  or  most  of  which, 
however,  are  relied  on  merely  as  evidence  of  the  sub- 
stantial allegations  already  set  forth. 

The  replication  to  each  answer  is  general. 

The  bill  was  dismissed. 

The  plaintiffs  appealed. 

The  original  bill,  without  the  amendment,  involves 
the  question  whether,  under  the  law  of  Virginia,  when 
a  debtor  has  conveved  land  to  a  trustee  to  secure  a  debt, 
and  afterwards  another  person  and  the  debtor  agree  that 
the  former  shall  purchase  the  land  and  hold  it  as  a  secu- 
rity for  the  purchase  money  he  pays,  and  accordingly 
the  debtor  acquiesces  and  the  other  purchases  the  land, 
the  transaction  constitutes  a  trust  which  a  court  of  equity 
will  enforce.  The  amendment  to  the  bill  annexes  to 
this  subject  of  inquiry  the  additional  circumstance  that 
the  action  of  the  purchaser  prevents  the  debtor  from 
making  any  other  arrangement  to  avert  an  absolute  sale 
of  the  land ;  and  the  original  bill  and  amendment  con- 
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nect  other  circumstauces  :     But  it  may  be  preferable,  and  j^ni^Terai. 
perhaps  necessary,  to   consider  the  simple  question   that      ^^ 
first  presents  itself,  apart  from  the  other  elements,  by    capJiiMi, 
which  it  might  be  influenced.  ^**'* 

When  I  commenced  to  investigate  this  case,  I  hoped 
to  be  able  to  ascertain  and  state  some  one  or  more  char- 
acteristic principles  that  uniformly  constitute  a  trust 
cognizable  in  equity  and  distinguish  it  from  a  mere  con- 
tract or  other  liability,  recognized  at  law :  But  upon  such 
examination  and  reflection  as  I  have  had  the  opportunity 
to  bestow,  I  find  the  authorities  bearing  on  several  phases 
of  the  subject  so  indistinct  and  inharmonious,  and  the 
subject  so  intricate,  that  it  would  be  very  difficult  to  dis- 
cover and  hazardous  to  assert  any  such  general  distinct- 
ive principle.  I  will,  therefore,  merely  note  some  of 
the  authorities  more  or  less  pertinent,  that  I  have  ex- 
amined, and  make  such  suggestions  as  occur  to  me  ;  and 
state  my  conclusion  as  to  whether  or  not  the  case  in 
question  constitutes  such  a  trust. 

It  may  be  worth  while  to  remark,  that  by  different  courts 
and  commentators,  sometimes  the  confidence  reposed 
in  the  trustee  or  holder  of  property  for  the  benefit  of  an- 
other, and  at  other  times  the  interest  or  right  of  the  ben- 
eficiary in  or  to  the  property  recognized  and  enforced  in 
equity  only,  indifferently,  is  mentioned  as  the  trust.  Per- 
haps it  may  be  properly  said  that  the  confidence  is  the  foun- 
dation of  the  peculiar  interest  or  right,  and  gives  to  it  the 
name  of  trust.  Though,  generally,  mere  mutual  prom- 
ises and  a  compliance  by  one  party  will  not  create  the 
trust. 

Lord  Chief  Baron  Gilbert,  in  his  Treatise  on  Uses  and 
Trusts,  (pp.  1 ,  2,  59,  270,)  says : 

"  An  use  is  where  the  legal  estate  of  lands  is  in  a  cer- 
tain person,  and  a  trust  is  also  reposed  in  him,  and  all 
persons  claiming  in  privity  under  him,  concerning  those 
lands  that  some  other  person  shall  take  the  profits,  and 
be  so  seised  or  possessed  of  that  legal  estate  to  make 
14 
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jiioffTeriu.  *°^  execote  estates  according  to  the  direction  of  the  per- 
^^^^1^^      son  or  persons  for  whose  benefit  the  trust  was  created." 

Gtoehtri,  "But  the  chancery  that  examines  the  conscience,  with 
regard  to  men's  actions,  considers  with  what  design  agree- 
ments are  made ;  and  it  is  contrary  to  natural  equity  that 
when  any  man  has  takeii  lands  to  keep  for  another,  he 
should  deceive  him,  and  take  the  profits  himself." 

"At  common  law  any  use  might  be  raised  by  words 
only." 

"It  seems  at  common  Is^w  a  use  might  have  been  raised 
by  word,  upon  a  conveyance  that  passed  the  possession  by 
some  solemn  act,  as  a  feoflFment ;  but  where  there  was  no 
such  act,  there  it  seems  a  deed  declaratory  of  the  uses 
was  necessary;  for  as  a  feoflFment  which  passed  the  estate, 
might  be  made  at  common  law,  by  parol ;  so  by  the 
same  reason  might  the  uses  of  the  estate  be  declared  by 
parol ;  but  where  a  deed  was  requisite  to  the  passing  of 
the  estate  itself  it  seems  it  was  requisite  for  the  declara- 
tion of  the  uses,  as  upon  a  grant  of  a  rent,  or  the  like. 
So  it  seems  a  man  could  not  covenant  to  stand  seised  to 
a  use,  without  a  deed,  there  being  no  solemn  act ;  but 
yet  a  bargain  and  sale  by  parol  has  raised  a  use  without, 
and  it  has  been  held  to  do  so  since  the  statute,  in  cities 
exempted  out  of  the  statute." 

Elsewhere,  as  is  seen,  the  learned  author  has  stated 
the  proposition,  without  qualification,  that  any  use  might 
be  raised  by  words  only. 

I  do  not  see  in  the  passage  last  quoted  any  distinction 
of  practical  importance  to  us  at  this  day.  I  suppose  the 
question,  whether  the  legal  estate  could  heretofore  have 
been  or  may  now  be,  or  in  fact  is,  transferred  by  deed  or 
parol,  or  whether  the  trust  is  declared  by  deed  or  by 
writing  not  sealed,  would  now  be  deemed  in  equity  a 
matter  of  little  influence  in  the  determination  whether 
the  court  would  recognize  and  enforce  the  use  or  trust. 
At  any  rate,  I  apprehend  such  distinction  is  not  ma- 
terial in  this  inquiry. 


Neue 

V. 

Capeharty 

EXOT. 
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Sir  Edward  Sugden^  in  his  notes  upon  the  work  just  j,,,// x;,„,, 
cited^  (p.  52,  top  p.  1 1 1 )  stating  the  purport  of  the  decision" 
of  the  court  of  King's  Bench  in  the  case   of  Altham  v, 
Anglesey  (Gil.  Eq.  Rep.,  17)  says  : 

"The  common  law  makes  no  distinction  between  trusts 
and  confidences  and  uses.'' 

Mr.  Spence,  in  his  Treatise  on  Equitable  Jurisdic- 
tion (vol.  1,  pp.  494,  495,  497)  says : 

"Lord  Northington,  than  whom  no  one  took  greater 
pains  to  inform  himself  of  the  principles  on  which  the 
the  jurisdiction  which  was  entrusted  to  him,  should  be 
exercised,  said  that  in  essence  ancient  uses  and  modern 
trusts  were  the  same ;  that  there  was  no  difference  in  the- 
principles  and  rules  applicable  to  them ;  though  there 
might  be  in  the  extent  of  the  application  of  those  rules.''^ 

"The  following  is  Lord  Nottingham's  description,  in 
1676,  of  express  trusts:  'Express  trusts  are  declared 
either  by  word  or  writing ;  and  these  declarations  ap- 
pear either  by  direct  manifest  proof,  or  violent  and  nec- 
essary presumption ;  these  last  are  called  presumptive 
trusts,  and  that  is,  when  the  court,  upon  consideration  of 
all  the  circumstances,  presumes  there  was  a  declaration, 
either  by  word  or  writing,  though  the  plain  and  direct 
proof  thereof  be  not  extant.' " 

Mr.  Justice  Stor}'^,  in  his  Commentaries  on  Equity 
Jurisprudence  (sec.  964)  says : 

"A  trust,  in  the  most  enlarged  sense  in  which  that 
term  is  used  in  English  jurisprudence,  may  be  defined  to 
be  an  equitable  right,  title  or  interest  in  property,  real 
or  personal,  distinct  from  the  legal  ownership  thereof." 

Mr.  Perry,  in  his  Treatise  on  the  Law  of  Trusts,  (secs^ 
8,  13  and  75,)  says : 

•'Our  present  trusts  are  almost  identical  with  the  old 


uses." 


"Sir  Edward  Coke's  definition  ot  an  use  has  been 
adopted  as  an  accurate  legal  description  and  definition 
of  a  trust.  In  his  words  applied  to  a  use,  'a  trust  is  a 
confidence  reposed  in  some  other,  not  issuing  out  of  the 
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Nease 

V. 

Oapchart, 
Exor. 


juni?Tirm.   l^i^^j  ^iit  OS  a  thing  Collateral,  annexed  in  privity  to  the 
"estate  of  the  land,  and  to  the   person  touching  the  land, 
for  which  the  cestui   que  trust  has  no  remedy  but  by  by 
subpoena  in  chancery.' 

"It  has  been  a  mooted  question  whether  at  common 
law  uses  could  be  raised  by  parol,  or  even  by  deed  with- 
out seal,  upon  a  conveyance  of  lands.  But  there  seems 
to  be  no  good  reason  for  the  doubt.  As  the  estate  itself 
could  be  transferred  without  writing,  it  would  seem  to 
follow  that  uses  declared  at  the  time  in  the  presence  of 
witnesses  might  be  eftectually  established. 

"  Mr.  Sanders  says  that  in  the  commencement  uses  were 
of  a  secret  nature,  and  were  usually  created  by  a  parol 
declaration.  Mr.  Lewin  says,  that  trusts  like  uses  are  in 
their  own  nature  averrable,  i,  c,  may  be  declared  by  w^ord 
of  mouth  without  writing,  in  the  absence  of  a  statute  re- 
■quiring  it."  • 

Parts  of  the  iGrst,  second,  third  and  fourth,  and  the 
seventh  and  eighth  sections  of  the  English  Statute  of 
Frauds,  enacted  in  1678,  (29  Car.  II,  Chapter  3,)  are  as 
follows : 

**Sec.  1.  All  leases,  estates,  interests  of  freehold,  or  terms 
of  years,  or  any  uncertain  interest  of,  in,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments, 
made  or  created  by  livery  and  seisin  only,  or  by  parol, 
and  not  put  in  writing  and  signed  by  the  parties  so  mak- 
ing or  creating  the  same,  or  their  agents  thereunto  law- 
fully authorized  by  writing,  shall  have  the  force  and  ef- 
fect of  leases  or  estates  at  will  only,  and  shall  not,  either 
in  law  or  equity,  be  deemed  or  taken  to  have  any  other 
or  greater  force  or  effect. 

"Sec.  2.  Except,  nevertheless,  all  leases  not  exceeding 
the  term  of  three  years  from  the  making  thereof. 

"Sec.  3.  And  moreover,  that  no  leases,  estates,  or  in- 
terests, either  of  freehold  or  t^rms  of  years,  or  any  un- 
certain interest,  *  *  *  of,  in,  to,  or  out  of  any 
messuages,  manors,  land,  tenements,  or  hereditaments, 
shall  be  assigned,   granted,  or  surrendered,   unless  it  be 
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by  deed  or   note  in    writing  signed  by  tbe  parties  so  as-  ju„i*Teriu. 
signing,  granting,   or  surrendering  the  same,   or  their      Ijeaae 
agents    thereunto   lawfully    authorized  by  writing,    or    capeiiart, 
by  act  and  operation  of  law.  ^^^* 

"Sec,  4.  No  action  shall  be  brought  whereby  to 
charge  *  *  *  any  person  *  *  *  upon  any 
contract  or  sale  of  lands,  tenements  or  hereditaments,  or 
any  interest  in  or  concerning  them  *  *  *  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or 
by  some  person  thereunto  by  him  lawfully   authorized." 

"Sec.  7.  All  declarations  or  creations  of  trusts  or  con- 
fidences of  any  lands,  tenements,  or  hereditaments  shall 
be  manifested  and  proved  by  some  writing  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  trust,  or  by 
bis  last  will  in  writing,  or  else  they  shall  be  utterly  void 
and  of  none  effect. 

"Sec.  8.  Provided  always,  that  where  any  conveyance 
shall  be  made  of  any  lands  or  tenements  by  which  a  trust 
or  confidence  shall  or  may  arise  or  result  by  the  implica- 
tion or  construction  of  law,  or  be  transferred  or  extin- 
guished by  an  act  or  operation  of  law,  then,  and  in  every 
such  case,  such  trust  or  confidence  shall  be  of  the  like 
force  and  efiect  as  the  same  would  have  been  if  this 
statute  had  not  been  made;  anything  hereinbefore  con- 
tained to  the  contrary  notwithstanding." 

A  part  of  the  first  section  of  the  Virginia  Statute  of 
Frauds,  enacted  in  1785,  (Ch.  64,)  re-enacted  at  the  re- 
visal  in  1849,  (Ch.  143,)  is  as  follows: 

"No  action  shall  be  brought  *  *  *  to  charge  any 
person  *  *  *  upon  any  contract  for  the  sale  of  real 
estate,  or  the  lease  thereof  for  more  than  one  year ;: 
*  *  *  unless  the  contract  *  *  *  or  some  memo- 
randum or  note  thereof,  be  in  writing  and  signed  by  the 
party  to  be  charged  thereby,  or  his  agent." 

It  would  seem  that  the  English  Parliament,  in  the  leg- 
islation before  us,  distinguished  between  an  agreement  to 
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june'TeniL  ^^^^  ^^^^  ^^^  ^^  agreement  to  sell  an  interest  in  or  con- 


~^^  cerning  land ;  and  it  unquestionably  distinguished  be- 
Ciipohart,  tween  the  conveyance  or  creation  of  an  estate  or  interest 
'•  in  land  and  the  creation  of  a  trust  or  confidence  of  or 
relating  to  land.  It  is  manifest  that  the  English  stat- 
ute, with  this  distinction,  was  in  view  when  its  exact  lan- 
guage was  in  part  copied  into  the  Virginia  statute.  It 
is  therefore  very  difficult,  if  not  impossible,  to  escape  the 
conviction,  that,  when  our  Legislature  adopted  and  re- 
enacted  that  part  of  the  statute  which  requires  that  a 
contract  for  the  sale  ot  real  estate  or  a  note  or  memo- 
randum of  such  contract  shall  be  written  and  signed  by 
the  party  to  be  charged,  and  discarded  and  omitted  the 
provision  that  declared  the  invalidity  of  a  trust  or  con- 
fidence relating  to  land,  the  Legislature  intended  that 
the  provision  re-enacted,  with  the  meaning  before  attrib- 
uted to  it,  should  furnish  the  measure  of  the  statute  law 
on  the  subject ;  and  that  the  common  law,  so  iar  as  not 
thereby  modified,  would  remain  in  force.  But  for  this 
circumstance  in  the  legislation,  and  adjudged  cascs^  it 
would  seem  to  me,  that  the  general  spirit  of  the  statute 
that  requires  conveyances  of  land  to  be  by  deed  or  will ; 
the  statutes  that  require  deeds  and  writings  for  the  con- 
veyance or  sale  of  or  in  respect  to  real  estate,  to  be  re- 
corded in  order  to  their  validity  against  purchasers  for 
valuable  consideration  without  notice  ;  and  the  statute 
quoted  requiring  a  contract  for  the  sale  of  real  estate,  or 
note  or  memorandum  thereof,  to  be  written  and  signed,  in 
order  that  an  action  on  it  may  be  maintained ;  considered 
together,  should  influence  the  court  of  equity  to  withhold 
its  action  in  execution  of  a  trust  relative  to  real  estate 
which  in  its  nature  might  easily  be  declared  or  indicated 
by  writing  signed,  when  not  so  authenticated. 

It  is  noticeable,  that  the  fourth  section  of  the  English 
statute,  as  well  as  the  Virginia  statute,  in  terms,  merely 
inhibits  an  action  upon  the  contract  without  writing,  but 
does  not  declare  the  contract  void  :  While  the  seventh 
section  of  the  former  statute  declares  the  trust  itself  ut- 
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terly  void,  if  not  proved  by  writing.     The  one  pro  vis-  jun^i^erm. 
ion,  in  terms,  merely  inhibits  the  remedy  at  law  :     The~ 


Nease 


other  expressly  so  extinguishes  the  right,  that  nothing  cap^'i^t^ 
vital  remains  for  the  action  of  the  court  of  equity,  in  *^***''- 
M-hich,  if  existent,  it  would  be-  cognizable.  Never- 
theless, this  Court  has  adopted  the  principle  of  the 
fourth  section  and  applied  it  in  suits  for  specific  execu- 
tion of  contracts  for  the,  sale  of  lands,  when  there  has 
not  been  part  performance  or  some  other  act  or  condi- 
tion that,  according  to  the  doctrine  of  the  court,  excepts 
the  case  from  the  application  of  the  principle. 

Judge  Lomax,  in  his  Digest  of  the  Law  of  Real  Prop- 
-erty;(vol.  2  p.  145,)  says: 

"By  the  English  statute  of  frauds  it  is  expressly  re- 
-quired  that  all  declarations  of  trust,  (which  is  construed 
to  comprehend  declarations  of  uses  also)  shall  be  in  writ- 
ing. This  section  of  that  statute  has  not  been  adopted 
in  Virginia,  and  the  declaration  of  a  use  must  be  re- 
garded as  a  contract  for  the  sale  of  land,  or  conveyance 
of  an  estate  of  inheritance  or  freehold,  or  for  a  term  of 
more  than  five  years,  before  it  can  be  brought  within  the 
provision  of  our  statute  of  frauds,  or  our  statute  of  con- 
veyances." 

In  the  case  of  the  Bank  of  the  United  States  v.  Carring- 
ion  and  others,  decided  by  the  Supreme  Court  of  Appeals 
of  Virginia  in  1836,  (7  Leigh  566,)  John  Adams  pur- 
chased from  Marx  lots  in  RichmQnd,  and  caused  them  to 
be  conveyed  to  Richard  Adams,  his  brother,  who  execu- 
ted his  notes  for  the  purchase  money.     John  Adams  en- 
-dorsed  his  notes,  and  Richard  Adams  executed  a  deed  to 
trustees,  re-conveying  the  property  to   secure  the  pay- 
ment of  the  purchase   money.    John   Adams  paid  no 
money  at  the   time,  though  as   eildorser  of  the  notes  he 
became   responsible  for  the  purchase  money,  and  he  af- 
terwards paid  it.     Richard  Adams,  by   the  execution  of 
his   notes,  became  responsible   for  the   purchase  money, 
but  received  no  benefit,  whatever. 

In  that  case  Judge  Brockenbrough  says  : 


Neaso 

V. 

Gapahart, 


112  SUPREME  COUBT  OF  APPEALS 

jun?Terni  "^^  *^  ^  ^^'^  established  principle  in  England^  that  if 
one  man  purchase  an  estate  in  lands  and  do  not  take  the 
hart  conveyance  in  his  own  name^  but  in  that  of  another^  the 
^'''-  trust  of  the  legal  estate  results  to  him  who  pays  the  pui^ 
chase  money.  This  trust  results  by  the  mere  operation 
ot  law,  though  the  person  in  whose  name  the  convey- 
ance is  taken  executes  no  declaration  of  trust.  Sugden 
on  Vendors,  ch.  11 5,  sec.  2.  p.  443  ;  Ga^caignev.  Thwingy 
2  Vern.  Ch.  366;  Ross  v.  Norvdl,  1  Wash.  16 ;  Boyd  v.  Mo- 
Gean,  1  Johns.  Ch.  (N.  Y.)  586.  The  proofs  ought  how- 
ever, to  be  very  clear,  if  the  trust  does  not  arise  on  the 
face  of  the  deed  itself.  Ibid.  And  the  resulting  trust 
may  be  proved  by  parol  evidence,  after  the  death  of  the 
person  in  whose  name  the  conveyance  is  taken.  Sugden 
on  Vendors,  pp.  444-5 ;  Lench  v.  Lench,  10  Ves.  Jr.  Ch» 
511.^^ 

The  Judge  then  speaks  of  the  provisions  of  the  sev- 
enth and  eighth  sections  of  the  English  Statute  of 
Frauds,  already  quoted,  and  proceeds : 

"These  clauses  are  not  found  in  our  statute  of  frauds. 
If  in  England  the  courts  have  decided  that  where  the 
conveyance  is  made  to  a  third  person,  and  not  to  the  pur- 
chaser, there  is  a  resulting  trust  to  the  man  who  advan- 
ces the  money,  much  more  ought  that  decision  to  be  made 
here  where  there  is  no  law  directing  the  declarations  of 
trusts  to  be  made  in  writing." 

The  other  Judges  expressed  similar  opinions,  and  the 
court  held  the  trust  valid. 

Of  course  the  English  authorities  distinguish  be- 
tween resulting  trust,  that  are  expressly  excepted  from 
the  general  provision  and  allowed  to  be  proved  by  ver- 
bal testimony,  and  other  trusts  that  by  the  provision  are 
required  to  be  proved  by  writing.  It  is  however  re- 
markable that  some  American  authorities  in  states  where 
the  same  statutory  provision  are  alike  applicable  to  each,, 
or  where  there  is  no  such  provision  applicable  to  either^ 
nevertheless  distinguish  between  the  one  and  the  other 
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class  of  parol  trusts.     In  several  cases  in   which  I   see  jnne^j^nn. 
no  good  reason  for  it,  I  find  this  discrimination.  ^~ 

As  well  as  I  can  learn  without  access  to  the  statute  books,  caneimrt, 
the  Pennsylvania  Statute  of  Frauds,  in  force  from  the  year 
1779  to  1856,  as  far  as  it  related  to  real  estate,  consisted 
of  the  principal  parts  of  the  first,  second  and  third  sections 
of  the  English  Statute,  as  they  have  been  above  tran- 
scribed. That  statute  did  not  contain  either  of  the  pro- 
visions of  the  fourth,  seventh  or  eighth  sections  of  the 
English  Statute  or  that  of  the  Virginia  statute,  which 
have  been  transcribed.  Though  the  Pennsylvania  stat- 
ute enacted  in  1856,  I  believe,  does  embrace  the  seventh 
and  eighth  sections  of  the  original  statute. 

The  provisions  of  the  former  statute  relative  to  estates 
and  interests  in  or  out  of  lands,  if  they  do  not  actually 
reach,  at  least  approximate  much  more  nearly  to  most 
classes  of  trusts  than  the  provision  of  the  Virginia  stat- 
ute, which,  in  language,  relates  merely  to  actions  on 
agreements  to  sell  real  estate. 

As  I  am  informed,  the  Kentucky  and  Mississippi  statutes 
on  this  subject  are  substantially  the  same  as  that  of  Vir- 
ginia. The  Indiana  statute  is  the  same  as  that  of  Vir- 
ginia, except  that  it  has  a  section  providing  that  noth- 
ing contained  in  any  law  shall  prevent  any  trust  from 
arising  or  being  extinguished  by  implication  of  law. 

The  statutes  of  most  of  the  states  of  the  Union  contain 
the  provisions  of  the  English  statute  as  to  trusts. 

In  Lessee  of  German  v.  Gabbaldy  decided  by  the  Supreme 
Court  of  Pennsylvania,  in  1811,  (3  Binney,302,  303-5) 
chief  justice  Tilghman  said,  the  other  two  judges,  Yeates 
and  Bracken  ridge  concurring : 

"The  objection  to  the  parol  evidence  is  founded  on 
our  act  for  prevention  of  frauds  and  perjuries."  "The 
first  section  ot  our  act  contains  the  first  three  sections  of 
the  English  Statute.''  "This  provision  seems  to  apply 
rather  to  legal  estates  than  to  trusts,  and  it  was  so  con- 
sidered by  the  English  legislature,  for  they  have  added 
15 
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june^Ttnn.  ^  provision  with  respect  to  trusts  which  is  entirely  omit- 

Neass      ^^^  ^^  ^"^  act  of  assembly.     By  the  seventh  section  of 

Oypeiiart,    ^^^  Statute,  all  declarations  or  creations  of  trusts  or  con- 

*"■      fidence  of  any  lands,  shall  be  manifested  and  proved  by 

some     writing     signed      by     the     party     entitled     to 

create   such  trust,  or  by  his  last  will  in   writing,  or  else 

shall  be  void ;  but  the  eighth  section  declares,  that  w^hen 

the  trust  arises  by  implication  or  construction  of  law,  or 

is  transferred  or  extinguished  by  act  or  operation  of  law, 

it  shall  be  of  the  same  cflfect  as  if  the  statute  had  not  been 

made.     Now  if  our  act  does  not  comprehend  the  case  of 

trusts,  there  is  an  end  of  the  question,  because  there  will 

be  nothing  to  prevent  parol  evidence   of  any  thing   by 

which  a  trust  may  be  inferred."  » 

In  Browii  t\  Dysinger,  decided  in  1829,  (1  Rawle^. 
408)  :  On  an  execution  against  Shortel,  land  owned  by 
him  was  taken  and  sold  by  the  sheriff  and  purchased  by 
Walker,  and  a  deed  was  made  to  him.  The  testimony 
tended  to  prove  that,  at  the  sale,  Walker  stated  that  he 
was  purchasing  the  land  for  Brown,  and  afterwards  said 
he  had  bought  it  for  him.  Justice  Smith,  delivering 
the  opinion  of  Chief  Justice  Gibson  and  himself — a  major- 
ity of  the  court — but  three  Judges  sitting — said  : 

"The  question,  then,  is  whether  the  engagement  of 
David  Walker  concerning  the  land,  although  not  in 
writing,  is  made  void  by  our  act  for  preventing  frauds 
and  perjuries;  which  in  fact  was,  and  is,  the  turning 
point  of  the  case.  We  are  of  opinion  that  it  is  not,  and 
that  the  parol  evidence  was  properly  admitted  by  the 
Chief  Justice  on  the  trial  of  the  cause.  The  object  of  the 
act  was  the  prevention  of  fraud ;  and  to  allow  it  to  be 
interposed  as  a  bar  to  the  performance  of  this  parol  en- 
gagement, would,  in  my  opinion,  encourage  the  very 
mischief  which  the  legislature  intended  to  prevent. 

"David  Walker,  at  the  sheriff's  sale,  declared,  again 
and  again,  that  he  purchased  for  Samuel  Brown.  Al- 
though he  afterwards  obtained  a  deed  for  the  land  from 
the  sheriff  to  himself,  yet  in  equity,  he  was,  under  the 


OF  WEST  VIRGINIA .  115 


circumstances^  a  trustee  for  Samuel  Brown ;  2  Serg.  &  junl^Tcnn. 
Rawle,  (Pa.)  461.  To  me  it  is  evident,  that  the  conduct  of      ^^^ 
David  Walker,  was  calculated  to  do  an  injury  to  Samuel     caplhart, 
Brown,   in   much   as  it   prevented  others  from  bidding       ^'*°'* 
and  purchasing ;  for  his  declarations  clearly  led  those  in- 
clined  to  purchase,   to  believe  he  was  acting  for  a  poor 
man,  that   he  was  buying  for  him   and   not  for  himself. 
No  doubt  Samuel  Brown  was  induced   by   David  Wal- 
ker to  rely  on  him,  and  therefore,  did  not  take  any  steps 
to  secure  the  land,  and  David   Walker   should  not  reap 
the  benefit  of  such  conduct;  nor  can  he,  for  a  trust  there- 
by arises  to  Samuel  Brown,  for  whom  he  becomes  a  trus- 
tee.    To  decide  otherwise,  and  allow  him  to  hold  the 
land,  under  such  circumstances,  would  be  supporting  a 
breach  of  trust,  and  a  fraud  in  law  ;  4  Serg.  &  Rawle, 
(Pa.)  p.  539,  540  and  570." 

In  Haines  V.  CF Conner,  decided  in  1840,  (10  Watts, 
319,)  Alger  issued  a  fieri  facias  against  Haines,  which 
was  levied  on  a  lot  owned  by  the  latter;  and  in  1823,  the 
lot  was  sold  and  purchased  by  O'Conner.  There  was 
evidence  that,  at  the  sale,  O'Conner  stated  he  was  buying 
the  property  for  Haines ;  but  none  that  he  made  any 
promise  to  the  latter  or  agreement  with  him,  to  do  so, 
or  that  he  had  any  negotiation  with  him  on  the  subject. 
On  the  contrary  the  evidence  rather  indicates  that 
O'Conner  merely  proposed  to  let  Haines  have  it  upon  his 
payment  of  the  purchase  money.  Judge  Grier,  President 
of  the  court  of  common  pleas,  charging  the  jury,  said: 

"Many  suits  have  been  brought  on  the  supposition, 
that  the  case  of  Peebles  v.  Reading,  and  Brown  v.  Dy sin- 
ger, established  the  doctrine,  ^that  if  I  proclaim  that  I 
hold  my  house  for  B.,  on  terras  of  conveying  to  him 
when  he  shall  reimburse  me,  this  is  not  a  contract  for 
sale  within  the  statute  of  frauds,  but  a  trust  which  a  court 
of  chancery  would  execute. 

"But  those  cases  do  not  teach  this  doctrine,  and  if  thev 
did,  it  has  since  been  overruled.  KiaW  v.  Kisler, 
2  Watts,  325. 
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june^Tirm.  "Havc  you  any  proof  to  satisfy  you  that  any  fraud  or 
^^^  contrivance  was  used  by  O'Conner  to  get  this  property 
Oipehart.  below  its  valuc  ?  Is  there  any  evidence  that  his  inten- 
tion was  generally  known  at  the  sale  ?  or  that  even 
Wendt  would  have  bid  a  dollar  more  than  was  bid  for 
the  property?  Do  you  believe  that  the  numerous 
creditors  of  the  plaintiff^  whose  claims  were  not  covered 
by  this  sale,  refused  to  bid  in  order  that  the  property 
might  be  struck  off  low  for  the  use  of  the  plaintiff  and 
his  family?  All  the  testimony  bearing  on  the  subject 
is  that  of  one  witness,  who  says  that  O^ Conner  said  to 
Wendt,  'Do  not  bid,  I  am  bidding  in  for  Peter/  Was 
this,  if  said  at  all,  said  for  the  purpose  of  an  artifice,  w^ith 
an  intent  to  get  the  property  at  under  price,  and  then  re- 
fuse to  let  the  plaintiff  have  it?  Did  he  get  a  bargain  of 
the  property  by  this  contrivance  ?  " 

Justice  Rogers,  delivering  the  opinion  of  the  Supreme 
Court,  said : 

'^A  purchaser  at  a  sheriff's  sale,  who  has  {)aid  the 
money,  can  only  be  held  a  trustee,  ex  malaficio  on  the 
ground  of  fraud :  and  where  he  is  guilty  of  fraud,  he  is 
a  trustee  for  the  creditors  and  for  the  debtor  also,  unless 
the  debtor  be  particeps  criminia.  But  without  the  in- 
gredient of  fraud,  as  in  the  case  of  private  sales,  he  may 
avail  himself  of  the  protection  of  the  statute  of  frauds." 

It  should  be  observed,  that  in  this  case  it  does  not  ap- 
pear that  there  was  any  promise  on  the  part  of  the  pur- 
chaser, or  negotiation  between  him  and  the  debtor,  or 
any  confidence  imposed  by  the  debtor  in  the  purchaser. 

In  Jaokman  v.  Ringland,  decided  in  1842,  (4  Watts 
&  Sergeant,  149,)  Jackman  the  younger,  the  plaintiff, 
proved  that  an  execution  in  favor  of  Vandergrifl  against 
Jackman  the  elder,  was  levied  on  the  land  of  the  latter, 
and  in  1819,  the  land  was  sold  for  $600,  to  Ringland. 
The  plaintiff  then  offered  to  prove  that  there  was  an 
agreement  between  Ringland  and  Jackman  the  elder, 
that  Ringland  should  purchase  the  land  and  hold  the 
title,  and  that  Jackman   should  be  at  liberty  to  redeem 
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the  land  by  payment  to  Eingland  of  the  purchase  money  juni*Tra. 
and  interest,  and  a  compensation  for  trouble ;  that  Jack-       ^^ 
man  remained  in  possession  of  the   land  till   he  died,  in    q^^ 
1820 ;  that  the  plaintiff  was  the  son  and  heir  of  Jack- 
man  the  elder,  and  at  his   death  was  an  infant ;  that,  as 
soon  as  the  plaintiff  came  of  age,  he  tendered  the  money 
and  ititerest,  and  he  had  the  money  in   court  ready  to 
pay ;  but  the  court  below  rejected  the   evidence  offered, 
on  the  ground  that,  if  given,  it  would  not  avail. 

Justice  Rogers,  delivering  the  opinion  of  the  court, 
said: 

"That  parol  evidence  may  be  received  to  establish  a 
trust  has  been  repeatedly  ruled,  but  the  question  is,  what 
is  a  trust  which  comes  within  the  principle  ?  It  is  con- 
fined, as  I  take  it,  to  those  cases  of  resulting  trusts  which 
arise  from  an  implication  of  law,  as  for  example,  where 
the  money  is  paid  by  one,  the  property  purchased  and 
the  title  taken  in  the  name  of  another.  In  such  and 
similar  cases,  the  legal  title  is  in  one,  the  equitable  title  in 
another,  and  to  prevent  fraud,  the  fact  of  payment  may 
be  established  by  parol  evidence.  Equity  will  decree  the 
purchaser  a  trustee  for  the  use  of  the  person  who  paid 
the  purchase  money.  But  where  there  is  nothing  more 
in  the  transaction  than  is  implied  from  the  violation  of 
a  parol  agreement,  equity  will  not  decree  the  purchaser  a 
trustee.  These  principles  are  explicitly  recognized  in  Kis- 
ler  V.  Kislery  (2  Watts,  Pa.  323);  Sidle  v.  Walters,  (5  Watts, 
Pa.  391);  Robertson  v,  Robertson,  (9  Watts,  Pa.  32);  Haines 
V.  O^  Conner,  (10  Watts,  Pa.  313);  Bixlerv.  TFi&ow,not  re- 
ported ;  and  in  Fox  v.  Hefner,  (1  Watts,  &  Serg.  Pa.,  372). 
The  latter  resembles  the  present  case  in  all  its  features. 
Had  it  been  that  Jackman  paid  the  purchase  money,  it 
would  have  been  a  resulting  trust  provable  by  parol,  for 
it  is  admitted  that  parol  evidence,  in  a  proper  case,  may 
be  admitted  to  establish  a  trust,  although  the  conveyance 
be  absolute  on  its  face.  To  hold  this  to  be  a  mortgage, 
when  in  truth  it  is  a  sale,  would  be  a  virtual  repeal  of 
the   act  of  frauds.     Besides,  the  same  attempt  was  made 
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junl^Torm.  ^"^   ^^"^  ^'  HcfincVy  without  Buccess.     The   feet  that   the 

^-^^ — property  belonged   to  Jackmaa  can  make  no  difference. 

^   ^-    .     It  was  a  judicial   sale,  and  it  would  be  of  the  most  mis- 

Capehart,  . 

Eror.  chievous  consequence  if  the  purchaser  at  a  public  sale 
coidd  at  any  distance  of  time  have  an  absolute  turned 
into  a  defeasable  title  by  parol  evidence.'' 

In  Murphy  and  BuUei^  and  vnfe  v.  Hubert^  decided  in 
1847,  (7  Penn.  St.,  420,)  Murray  made  a  deed  to  Delia 
Chase,  for  land.  She  afterwards  became  Mrs.  Butler,  and 
Butler'and  wife  made  a  deed  to  Hubert  for  half  the  land. 
Murray  died,  and  his  children  made  a  deed  to  Murphy 
for  the  same  land.  There  was  testimony  tending  to 
prove  that  Delia  Chase  had  bought  the  property,  in  whole 
or  in  part,  to  secure  it  for  the  benefit  of  her  brother  who 
was  in  debt,  and  that  she  either  paid  nothing,  or  if  she 
paid  anything,  the  money  she  paid  was  repaid  to  her. 

The  judge  below  instructed  the  jury  that  the  statute 
of  frauds  required  all  trusts,  interests  or  estates  in  lands, 
to  be  in  writing,  except  such  as  arise  by  operation  of  law; 
and  that  the  trust  set  up  was  not  of  that  kind. 

Chief  Justice  Gibson,  said : 

"A  careful  examination  of  the  cases  in  our  reports  has 
led  me  to  nothing  but  a  few  loose  dicta  which  could  give 
color  to  the  doctrine  that  a  parol  declaration  of  trust  is 
within-  our  statute  of  frauds. 

"That  the  first  three  sections  of  the  English  statute, 
forming  by  consolidation  the  first  in  our  act,  are  appli- 
cable exclusively  to  legal  estates,  is  demonstrable  by  the 
fact,  that  trusts  were  specifically  provided  for  in  the 
omitted  section,  though  these  sections  like  our  own  sec- 
tion contain  the  clause,  'in  law  or  equity,'  on  which  the 
opposite  hypothesis  is  founded.  The  obvious  design  of 
it  was  to  prevent  an  equitable  estate  from  being  trans- 
ferred, and  the  design  of  the  seventh  section  was  to  pre- 
vent a  trust  estate  from  being  created  by  parol.  As  was 
intimated  in  Pughv.  Good,  (3  Watts  &Serg.,  Pa.,  56,)  much 
misconception  has  arisen  by  looking  into  the  English 
statute  and  the   decisions  on  it,  and   not  exclusively  to 
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our  own.     Perhaps  no  decision   has  declared   in  words  juni^xcrm. 
that  an   express  parol  declaration  of  trust   is   valid  in       ^^^ 
Pennsylvania ;  but  all  the  decisions  in  support  of  im-         ^* 
plied   trusts   have  gone  on  a  principle   which   extends 
equally  to  them.     Had  the  substance  of  the  seventh  sec- 
tion been  adopted  by  the  courts  here,  it  might  have  been 
considered  as  a  part  of  our  common  law ;  but  the  cur- 
rent  of  jndicial  decision   has   undoubtedly   swept   the 
other  way.     As  to  the  point  before  us,  there  is  neither 
difficulty  nor  doubt ;  but  the  direction  as  to  other  points 
seems  to  have  been  unexceptionable.^' 

In  Graves  v.  DugaUy  decided  in  183S  (6  Dana,  331): 
At  a  sheriff's  sale  on  an  execution  against  Dugan,  in 
1827,  a  tract  of  land  owned  by  Dugan  was  sold  and 
Graves  bought  it,  and  in  1832  he  obtained  from  the 
sheriff  a  conveyance  for  the  land. 

m 

Dugan  filed  a  bill  alleging  that  the  purchase  was  made 
at  his  instance,  for  his  benefit,  and  with  his  money. 
Graves,  in  his  answer,  denied  that  he  had  bought  the 
land  for  Dugan,  or  that  the  latter  had  paid  the  price. 

Chief  Justice  Robertson,  delivering  the  opinion  of  the 
court,  said : 

"  Such  a  resulting  trust  as  that  claimed  in  this  case 
»houId  be  established  by  clear  and  convincing  evidence 
of  the  only  fact  from  which  it  could  have  arisen  by  im- 
plication of  law ;  that  is,  the  payment  by  Dugan  of  the 
money,  in  consideration  of  which  the  conveyance  was 
made  to  Graves  by  the  Sheriff'."  "A  trust  did  not  result 
by  implication  of  law  from  such  a  payment  to  Graves 
tafter  he  had  paid  the  sheriff  with  his  own  money.  Nor 
could  any  trust  created  by  an  oral  agreement  merely,  be 
enforced  against  Graves  consistently  with  the  statute  of 
frauds  and  perjuries.'' 

In  Green  v.  Ball,  decided  in  1868,  (4  Bush,  586,) 
Weller,  administrator  of  Cooper,  sued  Green  in  equity,  to 
enforce  a  vendor's  lien  for  $2,000,  with  interest,  on  land 
sold  by  Cooj)er  to  Green  for  that  amount,  and  under  a 
judgment  in  the  suit  the  land  was  sold  and  purchased  by 
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jun^ririu,  Mitchell,  to  whom  it  was  conveyed.     He  subsequently 

~^^      conveyed  the  land  to  Ball,  who  brought  suit  for  the  pos- 

c^iiart,    session.     The  defendant  answered  that  the  purchase  by 

Exor.       Mitchell  was  made  in  pursuance  of  an  express  contract 

between  him  and    the  defendant,   that  Mitchell  would 

purchase  the  land  for  the  debt  and  take  the  responsibility 

of  paying  for  it,  for  the   defendant,  in  order  to  avoid  a 

sacrifice  of  the  land,  and  that  the  purchase  should  operate 

as  a  mortgage  to  secure  repayment  to  Mitchell. 

Judge  Hardin,  delivering  the  opinion  of  the  courts 
said: 

"  The  agreement  between  Mitchell  and  the  appellant 
not  being  alleged  to  have  been  in  writing,  it  is  contended 
that  it  could  not  be  set  up  and  enforced  for  the  appel- 
lant's relief,  because,  by  the  first  section  of  chapter  22  of 
the  Revised  Statutes,  the  right  of  action  is  prohibited  on 
contracts  existing  in  parol,  for  the  sale  of  real  estate." 

"  If  we  were  required  to  construe  the  statute,  unaided 
by  any  previous  decisions  of  this  court,  we  should  not 
be  inclined  to  regard  it  as  applicable  to  this  case,  as  the 
alleged  parol  agreement  does  not  reasonably  import  a 
sale  of  the  land  by  Mitchell  to  the  appellant,  but  simply 
a  contract  devolving  a  trust  on  Mitchell,  which  the  ap- 
pellant might  enforce  in  equity  if  not  fraudulent  on  his 
part,  or  within  the  interdiction  of  some  law  other  than 
the  statute  of  frauds.  But  that  such  a  contract  is  not 
within  the  operation  of  the  statute,  may  be  regarded  as 
settled  by  repeated  decisions  of  this  court.  Langhome 
V,  Payne,  14  B.  Mon.,  (Ky.,)  624;  Martin  v.  Martin^  16 
B.  Mon.,  (Ky.,)  8;  Miller^s  Heirs  v.  Antle,  2  Bush,  (Ky.,) 
407." 

In  the  c2Lse  of  Williams  Sr,  v.  Williams  Jr.,  decided  in 
1871,  (8  Bush  241) :  Under  an  execution  in  favor  of 
the  Louisville  and  Shepardsville  Plank-road  Company 
against  Williams  Jr.,  in  July,  1855,  a  tract  of  land  own- 
ed by  him  was  sold,  and  purchased  by  Tyler,  agent  of  the 
Company.  It  seems  that  by  the  law  of  Kentucky,  after 
such  a  sale  there  was  a  right  of  redemption.     Under  an- 
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other  execution  in  favor  of  Brown  against  Williams  J?\,  ju„i*T«m. 
in  1856,  his  equity  of  redemption  in  the  land  was  sold,  ^^ 
and  parchased  by  Brown.  Afterwards,  in  the  same  year,  oiJiarti 
Brown  and  Tyler  each  assigned  to  Meriwether  and 
AYilliams  Sr.  all  the  right  title  and  interest  they  acquir- 
ed by  their  respective  purchases ;  and  the  sheriff  made 
a  deed  to  them  for  the  land.  In  1860,  Meriwether  re- 
leased his  interest  to  Williams  Sr..  Williams  Jr.,  in 
his  petition  alleged  that  the  transaction  between  Brown 
&  Tyler,  and  Meriwether  and  Williams  Sr.,  were  all 
ior  his  benefit,  under  an  agreement  to  that  effect ;  that 
each  of  the  purchases  was  under  a  like  agreexnent  and 
trust,  with  the  right  on  his  part  to  redeem  the  property — 
and  that  the  appellant  held  it  merely  as  security  for  the 
money  advanced.  Williams  Sr.,  denied  the  allegations 
of  the  bill,  and  relied  on  the  statute  of  frauds.  The 
circuit  court  permitted  the  petitioner  to  redeem;  and  the 
Court  of  Appeals  unanimously  ai&rmed  the  judgment. 

Chief  Justice  Pryor,  delivering  the  opinion  of  the 
court,  says  r 

^^The  facts  show  that  this  was  not  a  sale  of  any  lands 
to  the  appellee  by  the  appellant,  but  a  mere  holding  of 
the  legal  title  obtained  upon  a  promise  made  to  extend 
the  time  of  redeeming  the  plaintiff's  property,  and  as  a 
security  for  the  moneys  they  had  advanced  for  him." 

After  quoting  from  the.  cases  of  Griffin  v.  Coffey  and 
Green  v.  Bally  (already  referred  to,)  and  other  cases,  the 
C*hief  Justice  proceeds : 

"In  our  opinion,  this  was  a  trust  that  might  have  been 
enforced  as  against  either  Meriwether  or  the  appellant, 
and  that  they  obtained  the  deeds  and  held  the  property 
merely  to  secure  them  in  the  money  they  had  advanced 
for  the  appellee,  and  that  such  was  the  understanding 
and  agreement  of  all  the  parties.'^ 

The  principle  decided  is  generalized  in  the  syllabus, 
thus: 

"A  trust  was  created  by  purchasing  land  at  execution 
16 
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sales  upon  a  verbal  agreement  between  the  owner    and 
~^^      purchaser  that  the  purchaser   would  hold  the  land  as  se- 
Capehart,    curity  for  the  money  advanced  and  interest,  and  that  the 
owner  should  have  the  right  to  redeem. 

"Acquiring  and  holding  the  legal  title  to  land  by  pur- 
chasing at  execution  isales  and  otherwise,  under  a  verbal 
agreement  between  the  owner  of  the  land  and  the  pur- 
chaser that  the  land  and  title  should  be  held  as  a  securi- 
ty for  moneys  advanced  and  interest  thereon,  and  that 
the  owner  should  have  the  right  to  redeem  the  lands, 
created  a  trust  which  is  enforced." 

In  Arnold  v.  Cord,  decided  by  the  Supreme  CJourt  of 
Indiana  in  1861,  (10  Ind.  177),  Judge  Perkins  said: 

"Suit  to  avoid  a  conveyance  for  fraud.  Judgment  was 
rendered  for  the  plaintiffs." 

"The  facts  of  the  case  are  these :  Cord  had  mortgaged 
his  land  to  the  State  ;  Arnold  induced  Corn  to  let  him 
purchase  the  land  at  the  sale  on  the  mortgage,  promising 
to  hold  it  for  Cord's  benefit,  and  to  permit  him  to  re- 
deem it:  Arnold  intending  all  the  time  to  cheat  Cord 
out  of  the  land.  He  promised  to  give  Cord  a  right  to 
redeem,  but  baffled  him  in  relation  to  it,  till  it  was  too 
late  for  Cord  to  raise  the  money  to  prevent  the  sale,  and 
after  the  sale  refused  it  altogether." 

"A  person  agreeing  verbally  to  bid  in  land  for  another 
at  a  sheriff's  sale,  shall  be  bound  and  decreed  to  hold  in 
trust,  though  he  took  the  title  in  his  own  name,  and 
pleaded  the  statute  in  bar.  Denton  v.  McKenzie,  1  Desaus- 
sure,  289." 

In  Soggins  v.  Heardj  decided  by  the  Supreme  Court  of 
Mississippi  in  1856,  (31  Miss.,  426)  Judge  Fisher,  deliv- 
ering the  opinion  of  the  court,  said: 

"It  is  not  now  an  open  question,  that  when  a  party 
agrees  before  the  sale  to  purchase  property  about  to  be 
sold,  under  an  execution  against  a  party,  and  give  such 
party  the  benefit  of  the  purchase,  that  the  agreement  is 
binding,  and  will  be  enforced.  The  defendant,  upon  the 
faith  of  such  an  agreement,  may  have  ceased  his  efforts  to 
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raise  the  money  for  the  purpose  of  paying  off  the  execu-  j^,nJ%^. 
tion,  and  thus  preventing  a  sale  of  his  property.     It  will" 
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not  do  to  say  that  the  party  promising  was  moved  capehart, 
merely  by  friendly  or  benevolent  considerations,  and 
may  therefore,  at  his  option,  decline  a  compliance  with 
his  agreement.  Such  considerations  constitute  the  foun- 
dation of  almost  every  trust,  and  the  trustee  should  be 
held  to  account  as  nearly  as  possible,  in  the  same  spirit 
in  which  he  originally  contracted.  But  it  is  said  that 
the  agreement,  if  in  fact  made,  was  void  under  the  stat- 
ute of  frauds.  The  statute  has  reference  alone  to  the 
sale  of  lands,  and  not  to  a  contract  to  purchase  by  one 
person  for  the  benefit  of  another.^^ 

It  is  observable  that,  in  most  of  the  cases  cited,  as  well  as 
others  of  kindred  character  that  I  have  examined,where  the 
trusts  have  not  been  sustained,  the  effect  of  the  statute  of 
frauds  is  assigned  as  the  sole  or  principal  reason  of  their 
invalidity.  Generally,  the  treatment  of  the  subject  un- 
mistakably indicates  the  imderstandingon  the  part  of  the 
judges,  that,  if  the  declarations  or  indications  of 
trusts  had  been  in  writing  and  signed  by  the  party  sought 
to  be  charged,  they  would  have  beensustained.  But,  as  we 
have  seen,  in  Virginia  there  was  no  statute  of  frauds 
applicable  to  trusts  except  those  arising  in  agreements  to 
i»ell  real  estate — and  parol  trusts  were  as  valid  as  written 
ones. 

Mr.  Perry  in  his  Treatise  on  Trusts  (sec.  96)  says : 
"Where  there  is  no  valuable  consideration,  yet  if  the 
sol  tier,  by  a  clear  and  explicit  declaration,  duly  executed 
and  intended  to  be  final  and  binding  upon  him,  makes 
himself  a  trustee,  courts  of  equity  will  enforce  the  trust, 
whether  the  nature  of  the  property  be  legal  or  equitable, 
and  whether  it  be  capable  or  incapable  of  transfer.  If  it 
is  a  mere  agreement,  without  consideration,  to  create  a 
declaration  of  trust,  courts  will  not  act  upon  it;  but  if  a 
party  has  declared  himself  to  be  a  trustee,  the  benefici- 
ary interest  in  the  property  becomes  vested  in 
the  cestui  que  trust  without  further  action,  and  cestui  que 
trust  can  enforce  his  rights.^' 
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janeTerm.       "^^  CEses  of  Pye  and  Dubost,  ex  parte,  (18  Ves.  Jr.  Ch. 

iiiir^l'lO,)  and  Stapletonv.Stapldon,  (14  Sim.. 186-87, 37  Eng. 

ctDchart,  ^^'  K«P«)  ^^d  somc  othcF  cases  cited  by  Mr.  Perry, 
'^^tor.  which  I  have  seen,  and  the  late  case  of  Morgan  v,  Mai-- 
leson,  L.  R.  10  Eq.  475,)  go  far  to  sustain  this  state- 
ment. These  cases  leave  a  very  narrow  and  imperfectly 
defined  border  between  trusts  and  mere  promises.  They 
relate  to  trusts  of  personalty :  But,  where  the  statute  of 
frauds  does  not  apply,  I  do  not  perceive  any  difference 
between  trusts  of  real  and  personal  property.  It  would 
seem  that  when  the  former  are,  the  latter  likewise  would 
be  deemed  valid. 

Chancellor  Kent,  in  his  Commentaries  (vol.  4  pp.  135, 
143,)  says : 

'*A  mortgage  is  the  conveyance  of  an  estate  by  way  of 
pledge  for  the  security  of  debt,  and  to  become  void  on 
the  payment  of  it.  The  legal  ownership  is  vested  in  the 
creditor ;  but,  in  equity,  the  mortgagor  remains  the  ac- 
tual owner,  until  he  is  debarred  by  his  own  default,  or 
by  judicial  decree. 

"A  deed,  absolute  on  the  face  of  it,  and  though  regis- 
tered as  a  deed,  will  be  valid  and  effectual  as  a  mortgage, 
as  between  parties,  if  it  was  intended  by  them  merely  as 
a  security  for  a  debt,  and  this  would  be  the  case  though 
the  defeasance  was  by  an  agreement  resting  in  parol ; 
for  parol  evidence  is  admissible  in  equity,  to  show  that 
an  absolute  deed  was  intended  as  a  mortgage,  and  that 
the  defeasance  has  been  omitted  or  destroyed  by  fraud, 
surprise  or  mistake." 

Late  authorities,  however,  affirm,  generally,  that  when 
the  purpose  of  the  conveyance  is  to  secure  the  payment 
of  money,  the  right  in  equity  to  redeem  will  exist,  though 
there  be  no  fraud,  mistake,  or  surprise,  other  than  the 
promise  or  indication  by  the  grantee  that,  on  the  pay- 
ment of  the  money,  he  will  reconvey,  and  the  failure  to 
do  so. 

In  the  Bank  of  the  United  Stxitea  v.  Carrington,  (7 
Leigh  566 — ^see  687,)  President  Tucker  said  : 
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"Whatever  may  be  the  doubts  elsewhere,  it  has  been  j„nf  Term. 
with  us  long  established  that  the   equity  of  redemption" 


Nease 


may  be  sustained  by  parol  evidence,  and  that  a  deed  ab-    cnpehart, 
solute  on  its  face  may   by  such  evidence  be  turned  into       *^**'^* 
a  mortgage.     Ross  v,  Norvell,  1  Wash.  14.     Robertson  v. 
Campbell;  2  Call   421,    Conway  t?.   Alexander*,  7  Cranch 
(Sup.  Ct.  U.  S.)  218.'' 

In  Phelps  V.  Seely  and  others,  (22  Gratt.  573 — see  589,) 
Judge  Bouldin  delivering  the  opinion  of  the  court,  said : 

"There  is  no  doubt  that  a  resulting  trust  may  be  set 
up  by  parol  testimony  against  the  letter  of  a  deed  ;  and 
it  is  also  true  that  a  deed  absolute  on  its  face  may  by 
like  testimony,  be  proved  to  be  only  a  mortgage.'' 

Each  of  the  judges  just  mentioned  states  the  proposi- 
tion quoted,  generally. 

In  Morris  v.  Nixon^s  Executors,  decided  by  the  Su- 
preme Court  of  the  United  States  in  1843,  (1  How.  118,) 
Morris,  through  his  brother,  applied  to  Nixon,  his  broth- 
er-in-law, to  loan  him  $5,000  on  a  mortgage  of  real  es- 
tate. Nixon  insisted  on  an  absolute  conveyance  by  the 
former  to  him,  in  consideration  of  a  previous  indebted- 
ness— which  he  said  would  be  a  full  consideration — and 
a  bond  for  the  $5,000 ;  but  Nixon  suggested  that,  if  he 
should  think  fit,  he  might  use  his  right  for  the  benefit  of 
Morris  and  his  family ;  and  he  wrote  to  Morris  that  he  was 
sure  he  had  confidence  in  him  as  to  the  mode  proposed. 
Morris  complied.  Mr.  Justice  Wayne  delivering  the 
opinion  of  the  court,  said : 

"Our  object  is  to  dispose  of  the  case  for  the  present, 
by  assigning  to  the  deed  its  true  character  in  equity,  un- 
der all  the  circumstances  attending  its  execution. 

"The  charge  against  Nixon  is,  substantially,  a  fraudu- 
lent attempt  to  convert  that  into  an  absolute  sale  which 
was  originally  meant,  by  himself  and  the  complainant, 
to  be  a  security  for  the  loan.  It  is  in  this  view  of  the 
ease  that  the  evidence  is  admitted  to  ascertain  the  truth 
of  the  transaction,  though  the  deed  be  absolute  on  its 
fiice.    The  transaction  was  begun  by  Morris,  with  the 
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Jun«?Terni.  request  of  a  loan  from  Nixon,  for  which  he  offered  a  se- 

^^^      curity  upon  the  property  for  the   management  of  which 

Qipehart,    Nixou  was   his  agent.     It  ended  by   Morris  giving  to 

Exor.      If ixon  a  deed  for  the  property,  absolute  on   its  fece,  and 

also  a  bond   for   a  loan  of  $5,000.     Unless,  then,  some 

proof  has  been  given  to   show  that   they  truly  bargained 

upon  another  footing,  and  that  the  loan  did  not  form  the 

chief  inducement  for  the  execution  of  the  deed,  and  had 

not  been  treated  by  both   parties  as  a  substantial  part  of 

the  consideration,   though    not  expressed  in  the  recital, 

equity    will   interpret  it   to    be   a   security  for   money 

loaned." 

In  Babcock  v.  Wynian,  decided  in  1856,  (19  How.  289) 
Wyman  was  indebted  to  Babcock,  his  brother-in- 
law,  as  trustee  and  executor,  and  land  of  the  for- 
mer was  mortgaged  to  the  latter  to  secure  the  debts. 
Babcock  urged  Wyman  to  make  him  an  absolute 
deed  for  the  land,  that  he  might  manage  it  and  apply  the 
rents  and  profits  to  the  interest  and  liquidation  of  the 
principal  of  the  debts;  and  Wyman  by  deed  purporting 
to  be  in  consideration  of  a  sum  corresponding  with  that 
of  the  debts  and  interest  due,  conveyed  the  estate  to 
Babcock,  with  the  express  understanding  that  the  con- 
veyance should  stand  as  a  security  only  for  the  debts  ; 
and  Wyman  delivered  to  Babcock  possession  of  the  land. 

Mr.  Justice  McLean,  delivering  the  opinion  of  the 
Court,  said : 

"Such  a  transaction  as  set  out  in  the  bill,  between 
brothers-in-law,  in  the  nature  of  things  might  be  sup- 
posed to  have  taken  place  in  the  mutual  confidence  of  the 
parties;  and  in  the  final  adjustment  there  should  be  no 
evasions  or  subterfuges  to  gain  an  advantage." 

The  learned  Justice  quotes  from  a  number  of  cases, 
and  the  Court,  two  Justices  dissenting,  held  that  the 
conveyance  is  a  mortgage. 

In  Rusaell  v.  SoiUhardy  decided  in  1851,  (12  How, 
139, — see  147.)  Mr.  Justice  Curtis,  delivering  the  opin- 
ion of  the  Court,  said : 
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"To  insist  on  what  was  really  a  mortgage,   as  a  sale,  is  junrTeim 
in  equity  a  fraud,  which  cannot  be  successfully  practiced,      :j^^ 
under  the  shelter  of  any  written  papers,  however  precise    caplhart, 
and  complete  they  may  appear  to  be.  ^^^' 

"This  view  is  supported  by  many  authorities.  Maxwell 
r.  Montacuie,  Precedents  in  Ch.  256;  Dixon  v.  Parker^ 
Ves.  Sr.  Ch.  225 ;  Prince  v.  Bearden,  1  A.  K.  Marsh.  (Ky.) 
169;  Oldham  v.  Hcdley,  2  J.  J.  Marsh,  (Ky.)  113  ;  Whit- 
tick  V.  Kane,  1  Paige,  Ch.  (N.  Y.)  202;  Taylor  v.  Luther, 
2  Sumner,  (1st  Cir.  U.  S.)  232 ;  Flagg  v.  Mann,  Ibid. 
538;  Overton  v,  Bigelow,  3  Yerg.  (Tenn.)  513;  Brainerd 
c.  Brainerd,  15  Conn.  575;  Wright  v.  Bates,  13  Verm. 
341 ;  Mclntyre  v.  Humphries,  1  Hoff.  Ch.  (N.  Y.)  331 ; 
1  Kent.  Com.  143,  note  A.,  and  2  Greenl's  Cruise,  86, 
note. 

"It  is  the  doctrine  of  this  court,  that  when  it  is  al- 
leged and  proved  that  a  loan  on  security  was  really  in- 
tended, and  the  defendant  sets  up  the  loan  as  a  payment 
of  purchase  money,  and  the  conveyance  is  a  sale,  both 
fraud  and  a  vice  in  the  consideration  are  sufficiently 
averred  and  proved  to  require  a  court  of  equity  to  hold 
the  transaction  to  be  a  mortgage." 

In  Campbell  v.  Dearborn,  decided  by  the  Supreme  Ju- 
dicial Court  of  Massachusetts  in  the  present  year, 
(American  Law  Times  for  MSirch,  1874,  to  be  reported 
in  109  Mass :)  Dearborn  the  defendant  advanced  money 
to  pay  a  debt  due  from  Campbell,  the  plaintiff  to  Tirrill, 
for  a  tract  of  land ;  and  five  days  afterwards  Campbell 
executed  to  Dearborn  a  deed,  on  its  face  conveying  the 
land  absolutely.  It  seems  that  at  first,  the  plaintiff*  had 
reason  to  believe  that  the  defendant  advanced  the  money, 
as  a  friendly  act,  with  a  view  to  give  the  plaintif?  time 
to  raise  it,  and  would  in  a  few  days,  on  repayment  of  the 
money  and  a  compensation  for  his  trouble,  reconvey  the 
land ;  No  definite  time  was  named  for  the  repayment.. 
Afterwards  the  defendant  refused  to  take  a  mortgage, 
insisting  on  the  ownership  of  the  property  ;  and  the  con- 
veyance was  made. 
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'^Term        Justicc  WcUs,   delivering  the  opinion  of  the  court, 
— said: 

Nease 

,    '^.-   ^         "From  the  whole  case  we  are  satisfied   that  it   was  a 

(apehflrt, 

itxor.  transaction  between  borrower  and  lender,  and  not  a  real 
purchase  of  the  land  by  the  defendant.  We  are  brought 
then,  to  the  question^  can  equity  relieve  in  such  a 
case? 

"We  cannot  concur  in  the  doctrine  advanced  in  some 
of  the  cases,  that  the  subsequent  attempt  to  retain  the 
property,  and  refusal  to  permit  it  to  be  redeemed,  con- 
stitutes a  fraud  and  breach  of  trust,  which  affords  ground 
of  jurisdiction  and  judicial  interference.  There  can  be  no 
fraud  or  legal  wrong  in  the  breach  of  a  trust  from  which 
the  statute  withholds  the  right  of  judicial  recognition." 

But  the  Justice  refers  to  the  doctrine  of  the  Supreme 
Court  ot  the  United  States  and  of  different  states,  that  an 
advance  of  money  and  absolute  conveyance  of  land,  with 
the  purpose,  in  fact  though  not  expressed,  to  secure  the 
payment,  is  in  equity  treated  as  a  mortgage ;  and  pro- 
"Ceeds : 

"Upon  the  whole,  we  are  convinced  that  the  doc- 
trine may  be  adopted  without  violation  of  the  statute  of 
frauds,  or  any  principle  of  law  or  evidence;  and  if  prop- 
erly guarded  in  administration,  may  prove  a  sound 
and  salutary  principle  of  equity  jurisprudence.  It  is  a 
power  to  be  exercised  with  the  utmost  caution,  and  only 
when  the  grounds  of  interference  are  fully  made  out,  so  as 
to  be  clear  from  doubt. 

"Although  proof  of  the  existence  and  continuance  of 
the  debt,  for  which  conveyance  was  made,  is  most  influ- 
ential to  that  effect ;  yet  the  absence  of  such  proof  is  far 
from  being  conclusive  to  the  contrary.  Rice  r.  RicCy  4 
Pick,  (Mass.)  349  ;  Flagg  v.  Mann  14  Pick,  (Mass.)  467, 
478  ;  Russell  v.  Southard^  12  How.  (Sup.  Ct.  U.  S.)  139  ; 
Broum  v.  Dewey ^  1  Sand.  Ch.  (N.  Y.)  56.  When  it  is 
considered  that  the  inquiry  itself  is  supposed  to  be  made 
necessary  by  the  adoption  of  forms  and  outward  appear- 
ances differing  from  the  reality,  it  is  hardly  reasonable 
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that  the  absence  of  an  actual  debt,  manifested  by  a  writ-  j^ajf  Term. 
ten   acknowledgment   or   an    express    promise  to  pay,      :^^ 
should  be  regarded  as  of  more  significance  than  the  ab-    ^^^{^ 
sence  of  a  formal  defeasance.      It  of  course  compels  the 
jwirty   attempting  to  impeach  the  deed  to  make  out  his 
proofs  by  other  and  less  decisive  means.      But  as  an  af- 
firmative proposition  it  cannot  have  much  force. 

"A  mortgage  may  exist  without  any  debt  or  other 
personal  liability  of  the  mortgagor.^* 

In  Griffin  and  wife  v.  Oofey,  &c,,  decided  by  the  Court 
of  Appeals  of  Kentucky,  in  1849,  (9  B.  Mon.  452)  : 
Under  an  execution  in  favor  of  Gann  against  Griffin,  for 
debt,  the  dower  interest  of  Griffin's  wife  in  a  lot  that  had 
belonged  to  a  former  husband  was  sold  by  a  sheriflF,  and 
purchased  by  Gann ;  and  the  sheriff  conveyed  to  him. 
He  conveyed  to  Coffey.  Subsequently  another  execution 
in  favor  of  Gann  against  Griffin,  for  the  residue  of  thft 
same  debt,  was  issued,  to  be  levied  on  the  equity  of  re^ 
demption ;  when  Coffey  paid  to  Gann  the  amount  of  the^ 
whole  debt.  Griffin  and  wife  in  their  bill  alleged  that 
Coffey  redeemed  the  property  for  them,  and  at  their 
request  took  a  conveyance  in  his  own  name  for  his  in- 
demnity, till  the  rents  would  pay  the  sum  expended. 
Coffey  denied  the  allegation. 

Judge  Simpson,  delivering  the  opinion  of  the  court, 
said : 

*'  In  our  judgment,  the  evidence,  notwithstanding  the 
denial  of  Coffey  in  his  answer,  established  the  fact  that 
the  redemption  of  the  property  purchased  by  Gann,  under 
the  execution,  was  made  by  Coffey  at  the  instance  of  the 
complainants  and  in  trust  for  them.'' 

In  a  case  such  as  we  have  under  consideration,  the 
party  who  has  conveyed  land  to  a  trustee  to  secure  a 
debt  to  another,  has,  in  equitable  contemplation,  the 
Tight  of  redemption.  He  owns  the  land  subject  to  the* 
payment  of  the  debt.  He  may  have  the  means  to  pay 
the  debt  or  otherwise  prevent  or  procure  a  postpon^inenli 
of  a  sale,  or  to  promote  competition  among  bidders,  or 
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*®'^-       in  some  way  to  save  the  land  or  avert  its  sacrifice.     The 

June  Term.  .      ,.  ■•  .«  -^      i         i    i  tt     • 

capitalist  voluntarily  agrees  to  aid  the  debtor.     He  in- 

^  V.  vests  his  money  and  receives  the  interest  on  it,  and  takes 
KKor.  and  holds  the  land  as  security,  with  the  right  to  proceed 
to  foreclose,  as  in  the  case  of  a  mortgage  executed  by  the 
one  party  directly  to  the  other.  Accordingly,  the  one 
makes  the  purchase,  and  the  other  acquiesces.  If  the 
debtor  has  means  to  prevent  or  postpone  a  sale,  or  to 
promote  competition  at  it,  the  agreement  naturally  pre- 
vents him  from  doing  so.  The  existence  of  the  agree- 
ment, itself,  if  known,  will  generally  tend  to  stifle 
competition. 

When  in  fact  the  agreement  has  such  influence  on  the 
debtor,  and  such  effect  as  to  the  sale,  there  is  no  doubt 
that  the  purcliaser  should  be  deemed  and  treated  as  a 
trustee,  first,  for  his  own  security,  and,  secondly,  for  the 
benefit  of  the  debtor.  But,  while  the  nature  of  the 
transaction  creates  a  strong  presumption  that  it  has  such 
influence  and  eftect,  other  proof  satisfactory  to  estab- 
lish the  fact  may  not  always  or  generally  be  attainable. 
When  the  purchaser  solemnly  agrees  with  the  debtor 
to  hold  the  estate  merely  as  a  security  for  the  money 
advanced,  with  interest,  but  without  further  benefit  to 
himself,  determinable  in  equity  upon  the  payment  of 
money  and  interest,  and  he  accordingly  makes  the  pur- 
chase subject  to  this  qualification,  and  the  other  acquies- 
ces; it  seems  much  more  just  that  the  estate  so  acquired 
should  be  held  subject  to  the  stipulated  equitable  qualifi- 
cation, without  proof  that  the  debtor  was  able  to  protect 
his  own  interest,  than  that  the  condition  should  be  liable 
to  be  repudiated  by  the  purchaser  unless  such  proof  can 
be  supplied  by  the  debtor.  Besides,  a  simple,  uniform 
rule,  by  which  the  right  may  be  determined  by  the 
agreement,  and  the  purchase  and  acquiescence,  without 
substantive  proof  of  consequences,  is  much  more  conve- 
nient and  conducive  to  certainty,  confidence  and  quiet 
as  to  the  rights  of  parties. 

In  a  mortgage  in  which  the  borrower   or  other  debtor 
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conveys  land  by  deed  absolute  on  its  face,  with  a  parol 
agreement  that  it  is  but  a  security  for  money,  the  mort-  jj^^ 
gagee  advances  the  money  upon  interest  and  receives  no  caplfjart, 
other  benefit;  and  the  debtor  conveys  the  land  subject 
to  his  equitable  right.  Here,  the  purchaser  advances  the 
money  upon  interest,  and  the  debtor  consents  that  he 
may  purchase  and  so  acquire  the  legal  estate  from  the 
trustee,  subject  to  the  debtor's  equitable  right  of  redemp- 
tion ;  and  accordingly  the  purchaser  acts  and  the  debtor 
acquiesces.  The  only  difference  in  principle,  that  I  per- 
ceive, between  the  two  cases  is,  that  in  the  former  the 
debtor,  except  so  far  as  he  is  impelled  by  the  pressure  of 
his  own  pecuniary  necessities,  has  the  option  to  execute 
the  deed  or  not;  while  in  the  case  in  question  he  may  or 
may  not  be  able  to  prevent  the  sale.  But,  according  to 
the  authorities  quoted,  when  the  purchaser  agrees  with 
the  debtor  that  hie  purchase  shall  be  subject  to  this  con- 
dition, the  agreement  dispenses  with  inquiry  as  to  the 
ability  of  the  debtor  to  obviate  the  sale.  In  its  essential 
characteristics,  then,  this  transaction  does  not  differ  from 
a  simple  mortgage  created  by  an  absolute  deed  subject  to 
a  parol  condition.  Such  a  transaction  is  not  deemed  a 
mere  contract  for  the  sale  of  land. 

If  the  agreement  that  the  legal  estate  acquired  by  the 
purchaser  should  be  held  only  as  a  security  for  the  debt, 
determinable  in  equity  upon  payment,  were  in  writ- 
ing and  signed  by  him,  then,  without  serious  question, 
it  is  supposed,  the  qualifying  agreement  would  be  recog- 
nized and  the  trust  or  equitable  condition  would  be  en- 
forced. But  if,  independently  of  the  English  Statute  of 
Frauds,  an  oral  trust  may  be  annexed  to  a  conveyance  by 
deed,  and  the  case^is  not  within  the  Virginia  statute,  it  is 
not  perceived  to  be  material,  whether  the  agreement  be 
oral  or  written. 

The  distinction  between  mere  contracts  creating  legal 
rights,  and  the  constitution  of  trusts  cognizable  in 
equity,  is  a  subject  of  much  interest,  that  invites  the 
thorough  and  analytical  research   and  examination   of 
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junt?Term.  courts  and  jurists  having  the  opportunity  to  bestow  upon 
~it  the  necessary  attention. 


Neaae 

V. 


Kzor. 


capoiiart,  ThcFC  is,  Unquestionably,  strong  reason  to  apprehend 
that  evidence  of  oral  agreements  establishing  independ- 
ent rights,  and  qualifying  estates  and  rights  created 
by  deed,  apparently  absolute,  is  admitted  much  more  ex- 
tensively than  is  consistent  with  the  certainty  and  secu- 
rity of  titles.  This,  however,  as  has  been  seen,  results^ 
in  part  at  least,  from  the  limited  scope  of  the  V^irginia 
statute  of  frauds — an  imperfection  which  it  is  presumed 
will  ere  long  arrest  the  attention  of  the  Legislature. 

The  English  statute  declaring  the  invalidity  of  trusts 
not  proved  by  writing  has  been  so  important  a  protec- 
tion against  the  defect  and  uncertainty  of  human  un- 
derstanding and  memory,  as  well  as  the  crime  of  wilful 
falsehood,  that,  notwithstanding  the  limited  education 
formerly  prevailing,  it  has  been  found  eminently  expe- 
dient. Now  that  education*  is  so  general  that  all  can  ei- 
ther write  or  readily  procure  others  to  do  so,  there  is 
little  doubt  that  the  legislature  will  adopt  the  provis- 
ions of  the  English  statute,  with  its  judicial  interpreta- 
tion, or  other  provisions  equally  or  more  efficacious. 

I  wi'sh  not  to  be  understood  as  approving  all  the  au- 
thorities I  have  quoted,  tending  to  the  result  at  which  I 
arrive.  And  I  deem  it  proper  to  say  that  it  is  not  with 
entire  satisfaction  that  1  accept  the  conclusion  which  I 
adopt.  But  in  the  present  state  of  the  law — as  it  is  the 
more  consistent  with  the  volume  of  authorities,  and,  I 
believe,  with  the  general  understanding  of  the  people  of 
tlie  State — I  think  it  more  conducive  to  the  dispensatiosi 
of  justice. 

But  the  parol  agreement  which  will  change  an  estate 
that,  by  the  terras  of  the  deed  creating  it,  is  absolute^ 
into  an  estate  held  in  trust  to  secure  a  debt,  and,  upon 
the  payment  of  the  debt,  for  the  benefit  of  the  debtor, 
should  be  actual,  complete  and  unequivocal ;  and  the  evi- 
.  dence  to  establish  it  should  be  fall  and  convincing. 
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In  the  case  in  judgment,  the  evidence  in  behalf  of  the  ju„e®xenii. 


plain tiiTs  is  sufficient  to  establish  the  trust,  but  the  i^^" 
counter  evidence  adduced  by  the  defendant,  in  whole  or  capehart, 
in  part,  impeaches  and    contradicts  it.     Thus,  the  evi-  **'* 

dence  so  conflicts  as  to  make  it  impossible  for  the  court 
to  decide  the  question  of  fact  satisfactorily,  and  so  con- 
stitutes a  case  especially  appropriate  for  the  consideration 
of  a  juiy  that  may  see  the  witnesses  and  hear  them  thor- 
oughly examined. 

By  the  answer,  and  in  argument,  other  questions  have 
been  made;  but  none  of  serious  difficulty. 

Time  does  not  commence  t<>  run  against  a  suit  to 
enforce  an  express  trust,  till  the 'trustee,  by  word  or  act, 
denies  the  trust  and  the  beneficiary  has  notice  of  the 
denial.  Here  Nehemiah  Rogers  and  the  plaintifis  had 
possession  ot  the  land  till  James  Capehart  sold  it  in  the 
year  1859.  Only  a  part  of  the  purchase  money  was  paid 
in  hand;  and  the  last  payment  was  not  made  till  the  year 
1868.  At  any  rate,  if  the  trust  existed,  the  evidence  does 
not  prove  such  a  denial  of  it  by  James  Capehart,  or  notice 
of  denial  to  the  plaintifis,  and  time  thereafter,  as  would 
bar  the  suit. 

When  a  trustee  sells  the  trust  subject  and  receives  the 
money  for  it,  though  he  promises  the  beneficiary  to  pay 
it,  the  court  of  equity  nevertheless  retains  the  jurisdic- 
tion to  enforce  the  payment.  The  allegation  in  the  bill, 
whether  proved  or  not,  that  aft^r  James  Capehart  sold 
the  land  he  promised  the  plaintifis  to  pay  them  the 
money,  does  not  preclude  the  court  from  taking  cogni- 
zance of  the  case. 

A  bill  can  not  be  maintained  bv  distributees  against  an 
-executor  of  his  own  wrong  who  has  sold  property  of  the 
•deceased,  to  have  an  account  and  obtain  a  decree  against 
him  for  the  proceeds,  unless  the  lawful  representative  be 
a  party,  either  plaintiff  or  defendant.  As  in  this  case, 
the  main  purpose  of  the   bill  is  to   enforce  the   alleged 
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juiicf  Term,  ^^ust   and  DO  personal  represontative  has  sued  or  been 
Nai«j       made  a  defendant;  and  as  we  do  not  know  that  this  Avill  be 
cnt^'^hart,    ^ouc;  it  is  not  necessary  now  to  consider  whether  the  diff- 
erent causes  of  suit   may  be  prosecuted  together. 

For  the  reasons  stated,  the  decision  of  the  circuit 
court  of  the  county  of  Mason,  pronounced  on  the  24th 
day  of  May,  1872,  is  reversed,  with  costs  to  the  a])pel- 
lants,  against  James  Capehart,  executor  of  James 
Capehart,  deceased,  and  an  issue  is  ordered  to  be  tried  in 
that  court,  as  to  whether  before  the  sale  of  the  tracts  of 
land,  one  containing  160  acres  and  the  other  420  acres, 
made  on  the  6th  day  of  July,  in  the  year  1840,  by  Strib- 
ling,  the  trustee,  to  James  Capehart,  in  the  bill  stated,  it 
was  agreed  by  him  and  Henry  Capehart  and  Rogers  that 
James  Capehart  should  purchase  the  two  tracts  of  land 
for  the  benefit  of  Henry  Capehart  and  Rogers,  and  hold 
then  merely  as  a  security  for  the  purchase  money  paid  by 
him  therefor  with  interest. 

And  the  cause  is  remanded  to  the  circuit  court  for  fur- 
ther proceedings. 

Haymond,  President,  and  Paull  and  Hoffman, 
Judges,  concur  in  the  foregoing  opinion,  as  well  as  in 
the  points  decided. 

Absent,  Moore,  Judge. 

Decree  Reversed  and  Suit  Remanded;  and  an 
Issue  Ordered  to  be  Tried  at  the  Bar  of  the 
Court  below. 
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Houston  v.  McCluney. 


July  20,  1874. 

1.  When  two  joint  tenants  of  real  estate,  agree  with  each  other,  that 

one  shall,  with  his  own  money,  erect  improvements  on  the  real_ 
estate  jointly  held,  and  have  a  lien  on  the  interest  of  the  other,  for 
the  money  so  expended,  the  agreement,  with  the  actual  erection  of 
the  improvements  by  the  one  and  the  acquiescence  of  the  other^ 
constitutes  such  a  lien  as  will  be  recognized  and  enforced  in  a 
court  of  equity. 

2.  But  such  a  lien  is  not  valid,  and  will  not  be  enforced  in  favor  of  the 

tenant  who  erects  the  improvements,  against  a  creditor  of  the 
other,  who  has  caused  his  interest  in  the  property  to  be  attached 
or  a  purchaser  under  such  attachment ; — whether  the  creditor  at- 
taching, or  the  purchaser  under  the  attachment,  have  notice  of  the 
previous  equitable  lien  or  not. 

3.  In  a  suit  by  a  person  seeking  to  enforce  a  verbal  lien  on  real  estate, 

against  a  creditor  relying  on  a  subsequent  attachment,  or  a  pur- 
chaser under  the  attachment,  to  avoid  the  lien,  the  latter  must,  by 
evidence  competent  against  the  former,  prove  that  the  party  at- 
taching was  a  creditor,  and  that  ho  sued  out  a^sufficient  attach- 
ment, and  it  was  levied, — in  order  ta  sustain  the  attachment  lien. 

4.  AVhen,  by  the  record  of  a  case  it  appears  that  on  publication,  the 

defendant  not  appearing,  an  office  judgment  stood  confirmed,  and 
the  plaintiff  recovered  a  debt  against  the  defendant,  this  is  not 
evidence  of  the  debt  against  a  third  person  claiming  a  lien,  that, 
but  for  such  deht,  would  be  valid. 

5.  A  recital  that  the  attachment  issued  in  the  cause  was  returned 

served  on  personal  property  and  real  estate,  is  not  evidence  of 
the  issue  and  levy  of  such  attachment  that  will  constitute  a  lien  on 
the  real  estate  mentioned,  competent  and  sufficient  to  prove  the 
facts  against  such  third  person. 

6.  An  order  that  a  sherif!  sell  personal  property,  and  in  cfise  that  prove 

insufficient  to  satisfy  a  judgment,  then  to  sell  real  estate,  but  with  a 


1874. 
Jane  Term. 


30  igej 


8 

'i35 

38 

108 

8 

135 

40 

620 

8 

135 

48 

502 

8 

13?, 

50 

^i 

8 

1351 

5.'> 

408 

136 


SUPREME  COURT  OP  APPEALS 


1874. 
Jone  Term. 

Houston 

V. 

Mcdunej. 


condition  that  the  plaintiff  is  not  to  have  the  heneflt  of  the  order 
until  he  shall  give  bond,  without  evidence  that  the  personal  prop- 
erty was  sold  or  was  insufficient  to  satisfy  the  judgment,  or  that 
the  bond  was  given ;  does  not  prove  authority  to  the  sheriff  to  seU 
the  real  estate,  or  ut  all  sustain  such  a  sale. 

7.  Every  person  embodies,  represents  and  controls  whatever  title  an^ 

right  is  vested  in  him.  Generally  his  statements  and  acts,  and  judi- 
cial proceedings,  and  other  transactions  to  which  he  is  a  party,  are 
evidence  against  himself  or  any  person  claiming  to  acquire  a  title 
or  right  from  him,  after  such  statement  or  transaction ;  but  they  are 
not  evidence  against  a  person  having  acquired  such  title  or  right 
before. 

8.  A  proceeding  by  attachment  has  the  effect  of  a  suit  in  equity  to  en- 

force a  trust  or  lien,  and  binds  only  the  parties  to  the  proceeding, 
rather  than  the  effect  of  a  proceeding  in  rem,  without  specified  par- 
ties, to  which,  however,  all  persons  are  deemed  parties. 

9.  When  the  name  of  a  plaintiff  in  a  suit  in  equity  is  not  stated  in  the 

bill,  as  required  by  the  chancery  practice  before  the  Code  of  this 
State  took  effect,  or  as  authorized  by  the  Code,  and  the  defendant 
demurs  and  answers,  and  the  court,  without  other  action  on  the 
demurrer,  decrees  in  favor  of  the  plaintiff,  this  Court  reverses  the 
decree.  But  when  the  plaintiff,  by  the  allegations  and  proof,  shows 
that  he  is  entitled  to  relief,  this  Court  remands  the  cause  to  the 
circuit  court  with  leave  to  the  plaintiff  to  amend  his  biU-  If  he  fails 
to  amend,  the  circuit  court  will  dismiss  the  bill. 

The  case  is  stated  in  the  opinion  of  the  Court. 
The  Hon.  Thayer  Melvin,  judge  of  the  circuit  court 
of  Ohio  county,  presided  at  the  hearing  below. 

Caleb  Boggess  and  George  B,  Caldwell^  for  the  appel- 
lant, Mary  J.  McCluney. 

Asbury  J.  Qarke,  for  the  appellee,  Houston. 
Hoffman,  Judge: 

Matthew  H.  Houston,  on  the  24th  day  of  October, 
1868,  sued  out  of  the  clerk's  office  of  the  circuit  court  of  the 
county  of  Ohio,  a  summons  in  chancery  against  Mary 
J.McCluney  and  Joseph  H.  Pendleton,  and  a  separate 
summons  against  the  latter,  which  were  served  on  each 
of  the  defendants. 

At  October  rules,  1868,  the  complainant  filed  his  bill, 
in  which  he  alleges : 
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That  in  the  yeap  1852,  he  and  Pendleton  jointly  pur- 
cliasedapart  of  a  lot,  numbered  16  in  square  numbered  jj^^^^^^^ 
2  in  the  city  of  Wheeling:  That  they  afterwards  deter-  Mcciliney, 
mined  to  improve  the  property  with  a  view  of  rendering 
it  productive:  That  Pendleton  being  unable  to  furnish 
his  half  of  the  funds  necessary  for  the  contemplated 
improvement,  it  was  agreed  between  them  that  whatever 
excess  above  his  own  share  should  be  furnished  by  the 
complainant,  should  be  a  lien  on  the  interest  of  Pendle- 
ton in  the  property :  That  in  accordance  with  this 
agreement,  a  large  brick  building  was  erected  on  the 
property :  That  on  the  1st  day  of  July,  1859,  upon  ad- 
justing the  accounts  in  relation  to  the  improvement,  it 
was  found  and  agreed  thas  the  complainant  had  paid 
$1060.  more  than  his  half  of  the  costs : 

That  about  the  9th  day  of  October,  1861,  James  S. 
Porter  sued  out  an  attachment  at  law,  in  the  county 
court  of  the  county  of  Ohio,  against  the  property  of 
Pendleton,  which  was  levied  by  the  sheriff  on  the  9th 
day  of  October,  1861,  on  his  interest  in  the  property  al- 
ready mentioned;  and  the  county  court  by  an  order  made 
at  its  February  term,  1862,  ordered  a  sale  of  the  interest 
of  Pendleton  in  the  lot ;  and,  on  the  6th  day  of  Octo- 
ber, 1862,  the  sheriff  of  the  county  sold  that  interest  to 
James  McCluney,  and  afterwards,  by  virtue  of  an  order 
of  the  circuit  court  of  Ohio  county,  to  which  the  cause 
bad  been  removed,  conveyed  the  interest  to  Mary  J. 
McCluney,  who  still  claims  to  hold  it : 

That  the  property  is  susceptible  of  partition  between 
the  parties  respectively  interested,  and  the  complainant 
is  entitled  to  have  his  share  thereof  set  apart  in  several- 
ty,  and  at  the  same  time  to  have  the  share  set  apart  to 
MLss  McCluney  declared  subject  to  the  lien  in  his  favor ; 
and  unless  the  sum  of  money  and  interest  due  him  on 
account  of  the  improvements  be  paid  by  some  short  day, 
to  be  appointed  by  the  court  for  the  purpose,  to  have 
that  share  sold  for  the  satisfaction  of  the  sum. 
18 
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And  the  complainant  prays  for  relief. 
Houston         ^^  exhibits  the   deed  to   Houston  and  Pendleton  lor 
Mcauney.    the  property. 

And  the  complainant  exhibits  a  copy  trom  the  records 
of  the  county  court  of  the  county  of  Ohio,  of  an  order 
made  on  the  5th  day  of  February,  1862,  in  a  case  of 
James  S.  Porter  against  Joseph  H.  Pendleton,  James 
M.  Todd,  Randolph  C.  Watkins  and  William  H. 
Russell,  in  debt :  By  this  record  it  is  recited  that,  it  ap- 
pearing that .  publication  was  made  in  the  mode  pre- 
scribed by  law  against  the  defendant  Pendleton,  he  was 
solemnly  called  but  came  not ;  that  thereupon  it  was 
considered  by  the  court  that  the  judgment  had  in  the  of- 
fice against  him  stand  confirmed  and  that  the  plaintiff  re- 
cover against  him  J200n.26,  with  interest  on  the  said 
parts  thereof  mentioned,  as  specified,  and  costs  :  And 
that  the  attachment  against  Pendleton  having  been  re- 
turned levied  on  other  personal  and  real  property  speci- 
fied, and  on  real  estate  in  lot  No.  16,  square  2  in  the 
city  of  Wheeling;  it  was  ordered  that  the  sheriff  of  the 
county  of  Ohio  make  sale  of  the  personal  property  speci- 
fied ;  and  in  case  the  moneys  arising  therefrom  should  not 
be  sufficient  to  satisfy  the  judgment  in  full,  the  sheriff 
should  sell  the  interest  of  Pendleton  in  lot  No.  16, 
square  2,  and  the  other  property ;  the  real  estate  to  be 
sold  on  a  credit  of  six  and  twelve  months,  with  interest 
from  the  day  of  sale ;  and  the  sheriff  was  required  to  re- 
turn to  the  clerk's  office,  within  thirty  days  after  the  sale 
should  be  completed,  an  account  of  the  sale,  specifiying 
the  articles  sold,  the  persons  to  whom,  and  the  prices  at 
which  they  were  sold  :  But  that  the  plaintiff  should 
not  have  the  benefit  of  the  order  of  sale  until  he  or  some 
one  for  him  should  have  given  bond  with  good  security, 
to  be  approved  by  the  clerk  of  the  court  in  the  penalty  of 
$4,560,  conditioned  to  abide  any  further  order  the 
court  should  make. 

And  the  complainant  exhibited  a  deed  dated  the  13th 
day   of  January,  1864,   from   Alonzo  Loring   to   Mary 
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J.  McCluney,  in  which  it  is  recited  that  on  the  5th  day  juni^TeVm. 
of  February,  1862,  it  was  ordered  by  the  county  court  ^^^^ 
of  the  county  of  Ohio,  in  the  case  then  depending  Mcciuney. 
wherein  James  S.  Porter  was,  plaintiff  and  Joseph  H. 
Pendleton  and  others  were  defendants,  that  Loring, 
.sheriff  of  the  county,  should,  as  directed,  sell,  among  oth- 
er lots,  Pendleton's  interest  in  lot  No.  16,  square  2,  be- 
ing an  undivided  moiety  or  half  thereof,  the  metes  and 
bounds  of  which  are  set  forth ;  and  that  he  did,  on  the 
6th  day  of  October,  1862,  sell  the  same,  when  it  was 
struck  oft  to  James  M.  McCluney,  at  the  sum  of  $945 ; 
and  that  the  circuit  court  of  the  county  of  Ohio,  on  the 
2nd  day  of  November,  1863,  directed  Loring,  upon 
payment  of  the  purchase  money  and  interest  thereon,  to 
convey  Pendleton's  interest  in  the  lot  to  the  purchaser ; 
and  that  the  court,  on  the  13th  day  of  January,  1864, 
directed  him  to  make  and  deliver  a  good  and  sufficient 
conveyance  of  the  interest  to  Mary  J.  McCluney,  in- 
stead of  James  McCluney ;  and  that  the  purchase  money 
was  paid :  By  which  deed  Loring  grants,  bargains  and 
sells  the  interest  to  Mary  J.  McCluney. 

At  the  January  rules,  1871,  the  complainant  filed  his 
amended  bill,  in  which  he  re-asserts  most  of  the  matters  of 
the  original  bill,  and  alleges  that  he  was  not  a  party  to 
the  attachment  and  in  no  wise  consented  to  it. 

In  term,  on  the  3d  day  of  April,  1871,  the  defendant, 
Miss  McCluney,  filed  her  demurrer,  to  the  complainant's 
bill  and  Houston  joined  therein. 

And  Miss  McCluney  filed  her  answer,  in  which  she 
savs : 

That  in  regard  to  the  purchase  and  improvement  of 
the  property  described  in  the  bill,  and  the  contracts 
agreements  and  understandings  between  the  complain- 
ant and  Pendleton,  she  knows  nothing ;  but  that,  as  set 
forth  in  the  bill,  she  became  the  purchaser  of  the  interest 
of  Pendleton  in  the  property  mentioned  in  the  deed  frt)m 
I^oring  to  her,  filed  as  an  exhibit,  as  set  forth  in  that 
deed ;  and  she  prays  that  it  may  be  taken  as  a  part  of 
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juul?Torm.  ^^^  answcr.     And  she  denies  that  the   complainant   ha* 

^"T       any  lien  of  any    kind  upon  the  property  for  any  amount 

„^^         whatever :  And  savs  that  the  claim  set  forth  in  the  bill  is? 

MoCJodoj.  " 

one  against  Pendleton  personally. 

Houston  replied  generally  to  the  answer. 

And  Pendleton  filed  his  answer  in  which  he  admits 
the  original  relation  set  up  in  the  bill,  between  himself 
aud  complainant :  But  he  denies  that  any  valid  sale  of 
his  interest  was  ever  made  as  set  up  in  the  bill,  and 
claims  that  his  co-defendant  has  no  title  whatever ;  and 
reserves  all  rights  he  may  have  as  to  the  parties  proceeding 
under  the  action  whereby  his  interest  was  sold,  and  the 
purchaser  thereunder ;  but,  for  the  purposes  of  this  pro- 
ceeding, assents  to  a  partition,  reserving  the  right  to  be 
substituted  to  the  place  of  Miss  McCluney. 

The  deposition  of  Pendleton  was  taken,  in  which  he 
testifies,  that  about  the  1st  of  July,  1859,  Houston  and 
himself  determined  to  improve  the  western  portion  of  lot 
No.  16,  the  property  in  the  bill  mentioned,  which  they 
ha< I  purchased  :  That  he  did  not  have  funds  sufficient 
to  pay  for  one-half  the  proposed  improvements,  and  there- 
fore it  was  agreed  by  them  that  if  Houston  would  ad- 
vance the  surplus  funds  necessary  to  make  such  improve- 
ments, he  should  have  an  interest  in  the  undivided 
property  to  the  extent  of  any  advance  he  might  make 
above  Pendleton's  :  That  under  this  agreement  they 
erected  a  building  consisting  of  two  rooms  :  That  Hous- 
ton paid  on  account  of  the  building  $1,060  above  his 
half  of  the  cost  thereof,  for  which  according  to  their 
agreement,  Houston  was  to  have  an  interest  on  Pendle- 
ton's portion,  by  lien  or  otherwise. 

The  pleadings  and  proofs  refer  to  other  matters  im- 
material to  the  questions  now  considered. 

On  the  21st  day  of  July  1871,  the  cause  was  heard, 
and  the  court  being  of  opinion  that  Houston  was  enti- 
tled to  an  undivided  half  of  the  property,  and  to  the 
£um  of  $1,060,  with  interest  from  the  1st  day  of  July 
1859,  decreed   that  partition  should  be   made,  and   ap- 
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pointed  commissioners  for  that  purpose ;  and  declared  juJItchb. 
that  on  the  portion   assigned  to  Miss   McCluney,  a  lien     Ji'J^liJ^^ 
was   reserved  in   favor  of  the  complainant  for  the  sum    McChiney, 
with  interest,  as  just  mentioned. 

The  commissioners  reported  that  they  had  divided  the 
property  and  assigned  to  Miss  McCluney  the  eastern 
part,  fronting  twenty  feet  and  three  inches,  and  to  Hous- 
ton the  western  part  fronting  twenty-one  feet  and  eight 
inches  on  Qniney  Street :  That  the  former  part  was  of 
the  value  of  $3,037.50,  and  the  latter  part  of  the  value  of 
$3,2oO;  and  that  Houston  should  pay  to  Miss  McClu- 
ney, for  owelty  of  partition,  $106.25.  To  this  report 
ther^»  was  no  exception. 

On  the  27th  day  of  March,  18/2,  the  court  finally  de- 
creed that  the  report  be  confirmed,  and  the  partition  be 
held  firm,  and  that  unless  Miss  McCluney  should  within 
ninety  days  pay  to  Houston  $1,060,  with  interest,  sub- 
ject to  a  credit  of  $106.25,  the  eastern  part  of  the  lot, 
assigned  to  Miss  McCluney,  should  be  sold  ;  the  court  by 
the  decree,  prescribing  terms,  requiring  bonds  and  regu- 
lating costs. 

On  the  26th  day  of  April,  1872,  Miss  McCluney  ap- 
pealed from  the  decree. 

The  pleadings  and  proofs,  it  seems,  were  intended  to 
raise  the  qi^estion  whether,  when  two  joint  tenants  agree 
with  each  other  that  one  shall  with  his  own  money  erect 
improvements  (other  than  necessary  repairs,)  on  the  real 
estate  jointly  held,  and  have  a  lien  on  the  interest  of 
the  other  for  the  money  so  expended,  the  agreement, 
with  the  actual  erection  of  the  improvements  by  the  one 
and  the  acquiesence  by  the  other,  con stitutes^  such  a  lien 
as  will  be  recognized  and  enforced  in  a  court  of  equity  ; 
and  if  so,  then,  whether  the  lien  is  valid,  and  will  be 
enforced  in  favor  of  the  tenant  who  erects  the  improve- 
ments^ against  a  creditor  of  the  other  who  has  caused 
hiH  interest  in  the  property  to  be  attached,  or  a  purchaser 
under  sach  attachment. 


lluiistou 

V. 

McChmey. 
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june^Term  ^^^**  J^stiCG  Story,  in  his  Equitv  Jurisprudence,  (sees. 
1234,  1236  and  1237,)  says: 

"Another  sj^cies  of  lien  is  that  which  results  to  one 
joint  owner  of  any  real  estate,  or  other  joint  property, 
from  repairs  and  improvements  made  upon  such  prop- 
erty for  the  joint  benefit,  and  for  disbursements  touching 
the  same.  This  lien,  as  we  shall  presently  see,  some- 
times arises  from  a  contract,  express  or  implied,  between 
the  parties,  and  sometimes  it  is  created  by  courts  of 
equity,  upon  mere  principles  of  general  justice,  especi- 
ally where  any  relief  is  sought  by  the  party,  who  ought 
to  pay  his  part  of  the  .money  expended  in  such  repairs 
and  improvements;  for  in  such  cases,  the  maxim  well 
applies  Nemo  debet  locupletai^i  ex  alterhca  incwnmodo.*' 

"But  the  doctrine  of  contribution  in  equity  is  larger 
than  it  is  in  law;  and  in  many  cases,  repairs  and  im- 
provements will  be  held  to  be,  not  merely  a  personal 
charge,  but  a  lien  on  the  estate  itself.  Thus,  for  exam- 
ple, it  has  been  held,  that,  if  two  or  more  persons  make 
a  joint  purchase,  and  afterwards  one  of  them  lays  out  a 
considerable  sum  of  money  in  repairs  or  improvements, 
and  dies,  this  will  be  a  lien  on  the  land,  and  a  trust  for 
the  representatives  of  him  who  advanced  it. 

"In  many  cases  of  this  sort,  the  doctrine  may  proceed 
upon  the  ground  of  some  express  or  implied  agreement  as 
to  the  repairs  and  improvements,  between  the  joint  pur- 
chasers, and  an  implied  lien  following  upop  such  an  agree- 
ment. But  courts  of  equity  have  not  confined  the  doctrine 
of  compensation,  or  lien,  for  repairs  and  improvements,  to 
cases  of  agreement  or  joint  purchases.  They  have  ex- 
tended it  to  other  cases,  where  the  party  making  repairs 
and  improvements  has  acted  bonafde  and  innocently, 
and  there  has  been  a  substantial  benefit  conferred  on  the 
owner,  so  that  ex  aequo  et  bono,  he  ought  to  pay  for  such 
benefit.  Thus,  when  a  tenant  for  life,  under  a  will,  has 
gone  on  to  finish  the  improvements,  permanently  benefi- 
cial to  an  estate,  which  were  begun  by  the  testator, 
courts  of  equity  have  deemed  the  expenditure  a  charge, 
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for  which  the  tenant  is  entitled  to  a   lien.     So  where  a  junl^T>rm. 

l>arty,  lawfully  in  possession  under  a   defective  title,  has^    Houston 

made   |)ermanent   improvements,  if  relief    is   asked   in    Mcdunej. 

equity  by  the  true  owner,  he  will  be  compelled  to  allow 

for  such  improvements.     So  money,  bona  fide  laid  out  in 

improvements  on  an  estate   by  one  joint  owner,  will  be 

xillowed  on  a  bill  by  the  other,  if  he  ask   for  a  partition. 

So  if  the  true  owner  stand  by,  and  suffers  improvements 

to  be  made  on  an   estate,  without  notice  of  his  title,  he 

will  not  be  permitted  in  equity  to  enrich  himself  by  the 

loss  of  another,  but  the  improvements  will  constitute  a 

Hen  on  the  estate.     For  it  has  been  well  said  :     Jure  natu- 

rap  cequum  e«t,  neminem  cum  alteriua   detrimento  et  injuria 

fieri  locupletiorem.     A  fortiori  this  doctrine  will  apply  to 

cases  where  the   parties  stand  in   a  fiduciary   relation  to 

each  other ;  as,  where   an  agent  stands  by,  and  without 

notice  of  his  title,  suffers  his  principal  to  spend  money 

in  improvements  upon  the  agent's  estate." 

Mr.  Spence,  in  his  Treatise  on  Equitable  Jurisdiction, 
(vol.  2  p.  206,)  says: 

*'If  two  or  more  make  a  joint  purchase  and  afterward 
one  of  them  lays  out  a  considerable  sum  of  money  in 
repairs  and  improvements,  he  has  a  lien  on  the  land,  and 
a  trust  is  raised  for  him  and  his  representatives  for  the 
amount." 

These  distinguished  jurists  cite  a  number  of  cases  as 
authority  for  this  doctrine.  Though  I  have  not  seen 
all  these,  I  have  examined  most  of  them  and  a  number 
of  others :  And,  while  I  find  cases  where  there  were 
expenditures  for  repairs  or  necessary  improvements,  and 
cases  where  the  party  benefitted  by  improvements  sought 
some  sortof  relief  against  the  other  who  had  made  them, 
and  cases  in  which,  without  any  agreement,  liens  for  ex- 
penditures were  sustained,  I  have  found  no  case  in 
which  there  was  an  agreement  that  one  should  expend 
money  on  the  joint  estate  for  the  benefit  of  both,  and 
that  such  Expenditure  should  constitute  a  lien. 
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june*Tirni.  ^^  Grcm  V.  Putnam,  decided  by  the  Supreme  Court  of 
— jj^yjrton — ^®w  York,  (1  Barb.  500):  Hannah  Green  one  of  the 
Mcaiinev.  plaintiffs,  wus  a  co-parcener  with  her  brother  Freeman 
Thomas  in  a  tract  of  land.  He  conveyed  his  interest  to 
Mindwell  Bridges,  who  mortgaged  it  to  George  Peck, 
who  foreclosed  the  mortgage,  and  afterwards  died,  leav- 
ing heirs,  who  were  defendants.  Freeman  and  Bridges 
expended  money  for  valuable  improvements  on  the  land. 

Mr.  Justice  Paige,  delivering  the  opinion  of  the 
court,  said  : 

"The  only  remaining  question  is,  whether  the  defend- 
ants are  entitled,  upon  the  partition  or  sale  of  the  prom- 
ises, to  an  allowance  for  the  moneys  expended  by  Free* 
man  Thomas  and  Mindwell  Bridges,  in  the  erection  of 
the  new  dwelling  house  on  the  premises.  The  defend- 
ants claim  that,  as  George  Peck  the  elder  derived  his 
title  to  the  premises  from  Freeman  Thomas  and  Mind- 
well Bridges,  they,  as  his  heirs  at  law,  are  entitled  to  an 
allowance  for  all  the  moneys  expended  by  Freeman 
Thomas  and  Mrs.  Bridges,  in  necessary,  permanent,  and 
beneficial  improvements  upon  the  premises. 

"Where  one  tenant  in  common  lays  out  money  in  im- 
provements on  the  estate,  although  the  money  so  ex- 
pended does  not  in  strictness  constitute  a  lien  on  the  es- 
tate, yet  a  court  of  equity  will  not  grant  a  partition, 
without  first  directing  an  account,  and  a  suitable  compen- 
sation ;  or  else  in  partition  it  will  assign  to  such  tenant 
in  common,  that  part  of  the  premises  on  which  the  im- 
provements have  been  made.  1  Story's  Eq.  Juries,  sees. 
655,  656,  b. ;  Swan  i\  Swan,  8  Price  51 8 ;  Tmtn  v.  Need- 
ham,  3  Paige,  Ch.  (N.  Y.,)  546,  553;  Id.  470.  To  enti- 
tle the  tenant  in  common  to  an  allowance  on  a  partition 
in  equity,  for  the  improvements  made  on  the  premises,  it 
does  not  appear  to  be  necessary  for  him  to  show  the  as- 
sent of  his  co-tenants  to  such  improvements,  or  a  promise, 
on  their  part,  to  contribute  their  share  of  expense  ;  nor 
is  it  necessary  for  them  to  show  a  previous  request  to 
join  in  the  improvements,  and  a  refusal.     Sue))  a  request 
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and  refusal   are   undoubtedly   necessary  to   sustain   an  j„ne^xenn. 
action  of  assumpsit   at   law,  by   one  tenant  in   common     J^^i^^^ 
against  another,  for  repairs,  or  the  common  law  writ,  de   McOuney. 
reparatione  facienda.     {Mumford  v.  Brown,  6  Cowen   N. 
Y.  476  ;  4  Kent's  Com.  370,  2nd.  ed.)" 

In  many  other  cases,  this  principle  is  approved  and 
acted  upon. 

AVhen  one  of  two  co-tenants  has  paid  his  money  and 
improved  the  common  property  for  the  benefit  of  both, 
and  the  other  wishes  a  partition,  it  is  held  to  be  just  that 
the  money  paid  should  bind  the  property  to  its  payment. 
If  this  be  so — and  it  is  not  controverted — then  it  would 
seem  that,  no  matter  which  party,  or  whether  either  par- 
ty, should  desire  a  partition,  it  would  be  alike  just  that 
the  property  should  be  liable  for  the  money  paid  for  its 
improvement  and  enhancement  in  value.  Especially, 
when  the  other  co-tenant  has  requested  the  party  who 
made  the  improvement,  to  make  it,  and  agreed  with  him 
that  the  money  should  constitute  such  a  lien,  is  it  un- 
reasonable that  the  renumeration  should  depend  on  the 
accident  that  the  co-tenant  who  made  the  agreement 
should  want  and  apply  for  a  partition.  The  doctrine 
that  the  administration  of  relief  to  a  meritorious  party 
shall  depend  on  another's  bringing  the  subject  to  the  cog- 
nizance of  a  court  of  equity,  which  has  prevailed  to  a 
considerable  extent,  is  giving  way  to  a  more  equal  and 
satisfactory  dispensation  of  redress. 

In  the  case  of  Tyler  v.  Baldwin^  (10  Barb.  582, 
626,)  the  Supreme  Court  of  New  York  thought  the 
evidence  proved  that  one  co-tenant  requested  another  to 
malcc  large  and  valuable  improvements  on  the  common 
property,  but  did  not  agree  that  he  should  have  a  lien  for 
the  money  expended  in  the  enterprise.  The  latter  made 
the  improvements.  The  court  emphatically  distinguished 
between  the  two  classes  of  cases,  and  held  that  the  re- 
quest, though  followed  by  the  actual  expenditure,  without 

an  agreement  for  a  lien,  did  not  constitute  the  lien.  And^ 
18 
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june^Term    while  the  court  did  not  decide,  it  did  not  controvert, that 

Uousu)!^     *^  *^^  co-tenant  had  actually  stipulated  that  the  party 

McChinev.    expending  the  money  should  have  a  lien  on  the  interest 

of  the  other  party,  the  transaction  would  effectually  have 

created  the  lien. 

While,  in  England,,  as  well  as  in  most  States  of  the 
Union,  the  statute  of  frauds  expressly  declares  that  trusts 
of  lands  shall  be  manifested  or  proved  by  writing  signed 
by  the  parties  creating  them,  or  their  agents,  or  by  will, 
or  else  be  void ;  provided  that  when  a  conveyance  is 
made  by  which  a  trustor  confidence  shall  arise  by  impli- 
cation or  construction  of  law,  it  shall  be  of  the  like  ef- 
fect as  if  the  statute  had  not  been  made ;  and  the  statute 
prohibits  an  action  on  a  contract  for  the  sale  of  lands,  or 
any  interest  in  or  concerning  them,  unless  the  agreement 
or  a  note  of  it  be  in  writing,  signed  by  the  party  to  be 
charged,  or  his  agent :  And  the  New  York  statute  de- 
clares that  no  trust  concerning  land  shall  be  created  or 
declared,  unless  by  act  or  operation  of  law  or  by  deed 
in  writing,  subscribed  by  the  party  creating  it  or  his 
agent:  As  in  the  investigation  of  the  case  o{  Xeafic 
V.  Capehart,  Exor\  8  W.  Va.,  95,  just  decided^ 
we  have  already  seen,  the  provision  of  the  English 
statute  mentioned,  was  intentionally  omitted  from  the 
Virginia  statute,  which,  in  language,  merely  prohibits 
an  action  on  a  contract  for  the  sale  of  real  estate,  unless 
the  contract  or  a  note  of  it  be  in  writing  signed  by  the 
party  to  be  charged  or  his  agent :  So  that,  whatever  im- 
pediment the  statute  of  England  or  that  of  New  Yoik, 
or  that  of  any  other  State  might  oppose  to  the  validi- 
ty of  such  an  equitable  lien  as  is  now  in  question,  would 
be  very  different  from,  and  much  more  formidable  than 
any  that  the  Virginia  statute  might  offer. 

The  relation  between  one  joint  tenant  and  another  is 
of  the  closest  character  that  owner  ship  of  property  occa- 
sions. When  one  pf  them  agrees  with  the  other, 
that  the  latter  shall  expend  his  money  and  improve  the 
property  and  have  a  lien  on  it  for  the  money,  and  the 


OF  WEST  VIRGINIA.  147 

latter  does  so,  it  is  to  be   presumed  that  the  former,  by  june^Tfem. 
agreement,  induces  him  to  make  the  expenditure.     He,     "^^^^ 
accordingly,  puts  his  money  in  the  joint  property,  and  so   Mcciuooy. 
enhances  its  value  for  the  benefit  of  both.   The  Courts  of 
Equity  in  England,  and  in  New  York  and  other  States, 
as  in  Virginia,  notwithstanding  the  statutes  mentioned, 
have  gone  far  to  grant  relief  in  cases  of  part  performance 
of  verbal  contracts  for  the  sale  of  lands,  and  in  crises 
where  one    person    has   induced    or   without   objection 
known  and  allowed  another  to  expend  money  or  do  what 
mii;^ht  seriously  injure  him  if  the  court  should  not   pro- 
tect him.      I  think  the  principles  that  usually  inspire 
the  action  of  the  court  apply  more  clearly  to  this  than 
to  many  other  cases  in  which   their  application  is  not 
doubted. 

But  though  one  co-tenant  may  have  such  a  lien  against 
the  other  co-tenant  himself,  it  does  not  follow  that  it  will 
be  valid  against  a  creditor  of  the  latter  having  an  at- 
tachment levied  on  the  property,  so  as  to  constitute  a 
legal  lien. 

In  its  nature  a  parol  contract  or  trust,  if  not  always 
inferior  in  credit  and  force  to  one  created  or  evidenced 
by  writing,  is  ceitainly  not  superior  to  it.  While  at  com- 
mon law  and  under  statutes,  actions  on  parol  contracts,  re- 
lating to  a  number  of  subjects,  have  been  prohibited,  and 
parol  trusts  have  been  declared  void,  no  principle  or 
statute  has  ever  imparted  to  such  a  contract  or  trust 
greater  validity  than  if  it  had  been  in  writing  and  signed 
by  the  party  to  be  charged,  it  would  have  possessed. 
Anv  such  law  would  at  once  strike  a  mind  of  ordinarv 
intelligence  as  preposterous. 

The  act  passed  in  1785  relating  to  conveyances,  and 
other  acts  passed  before  and  re-enacted  at  the  revisal  in 
1819,  (1  R.  C.  ch.  99,  sees.  1,  2,  4  and  12)  provided  that 
no  lands  should  be  conveyed  unless  the  conveyance  be  de- 
clared, in  writing,  nor  should  it  be  good  against  the  pur- 
chaser not  having  notice  thereof,  or  any  creditor,  unless  it 
be  authenticated  and  lodged,  as  required,  for  recordation  : 
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juiii^Tenn.  *^^^^  *'^^^  ^^  covcnant  OF  agreement  made  in  considera- 
Houston  *^^°  ^^  marriage  should  be  good ;  and  that  all  bargains  and 
Mcculney  ^^^^^)  deeds  of  trust  and  mortgages  should  be  void  unless 
they  shonld  be  so  authenticated  and  lodged  for  recordation: 
And  an  amendment  introduced  at  the  revisal  (sec.  13)  pro- 
vided that  any  title  bond  or  other  written  contract  in  re- 
lation to  land,  might  be  authenticated  and  recorded ; 
and  that  the  proceeding  should  be  taken  and  held  as  no- 
tice to  subsequent  purchasers :  But  this  did  not,  in  case 
the  contract  should  not  be  recorded,  impair  its  validity 
between  parties  or  against  others  than  purchasers  for  a 
valuable  consideration  without  notice. 

The  provisions  on  this  subject,  as  far  as  material  to 
the  present  purpose,  condensed  and  methodized  in  the 
Code  of  Virginia  enacted  in  1849,  (ch.  118)  are  as  fol- 
lows— subject  to  some  qualifications  that  need  not  now 
be  noticed : 

'^4.  Any  contract  in  writing,  made,  in  respect  to  real 
estate  or  goods  and  chattels,  in  consideration  of  mar- 
riage, or  made  for  the  conveyance  or  sale  of  real  estate 
or  a  term  therein  of  more  than  five  years,  shall,  from  the^ 
time  it  is  duly  admitted  to  record,  be,  as  against  credi- 
tors and  purchasers,  as  valid  as  if  the  contract  was  a 
deed  conveying  the  estate  or  interest  embraced  in  the 
contract. 

"5.  Every  such  contract,  every  deed  conveying  any 
such  estate  or  term,  and  every  deed  of  gift,  or  deed  of 
trust  or  mortgage  conveying  real  estate  or  goods  and 
chattels,  shall  be  void  as  to  creditors  and  subsequent 
purchasers  for  a  valuable  consideration  without  notice, 
until  and  except  from  the  time  that  it  was  duly  admitted 
to  record  in  the  county  or  corporation  wherein  the  prop- 
erty embraced  in  such  contract  or  deed,  may  be. 

"11.  The  words  ^creditors^  and  ^purchasers,'  where 
used  in  any  previous  section  of  this  chapter,  or  in 
chapter  one  hundred  and  nineteen,  shall  not  be  restricted 
to  the  protection  of  creditors  of  and  purchasers  from 
the  grantor,  but  shall  extend  to  and  embrace  all  credi- 
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tors  and  purchasers  who,  but  for  the   deed  or  writing,  j„„e^Tinu. 
would  have  had  title  to  the  property  conveyed,  or  a  right     Kouaton     ' 
to  subject  it  to  their  debts."  Mccuiney. 

As  the  General  Assembly  having  before  it  the 
English  statute  ot  frauds,  omitted  the  section  that 
related  to  trusts,  and  the  clause  that  specified  an  interest 
ID  or  concerning  lands,  the  omission  implied  the  intent 
that  the  principle  embodied  in   these  provisions  should  • 

not  constitute  a  part  of  the  Virginia  law,  and  so  limited 
the  construction  oi  the  provision,  adopted :  Noth- 
ing of  this  sort  gainsays  the  legislative  judgment  that  the 
principle  of  the  recording  acts  was  just  and  necessary  for 
the  protection  of  creditors  and  purchasers  for  valuable 
consideration  without  notice,  or  prevents  its  application 
by  the  court  of  equity  to  parol  as  well  as  to  written 
trusts,  charges  and  liens.  And  the  Supreme  Court  of 
Appeals  of  Virginia  has  so  applied  this  principle. 

In  England  where  the  registry  law  is  not  general  and 
its  spirit  did  not  pervade  the  doctrine  of  the  court  of 
equity,  to  the  same  extent  that  the  protective  and  salutary 
system  adopted  in  Virginia  is  intended  to  do,  it  was 
held  that  when  a  creditor  had  mortgaged  land  to  secure 
a  debt,  he  might  afterwards  verbally  agree  with  the 
mortgagee  that  the  mortgage  already  executed  should 
stand  as  a  security  for  another  sum  subsequently  bor- 
rowed, and  that  such  an  agreement  would  annex  the 
right  originating  in  the  verbal  contract  to  the  legal  title 
vested  in  the  mortgagee,  so  that  in  the  distribution  of 
the  proceeds  of  the  land,  the  debt  for  the  latter  would 
be  preferred  to  a  creditor  having  acquired  a  mortgage  or 
other  lien  on  the  same  land  intermediate  between  the 
first  mortgage  and  the  subsequent  verbal  agreement. 
And  a  borrower  of  money  or  other  debtor  might  by  deed 
on  its  fiice  absolute,  convey  land  to  the  lender  or  other 
creditor  subject  to  a  parol  agreement  that  the  latter  should 
hold  the  land  as  security  for  the  money  only,  and  this 
agreement  was  deemed  eflPectual  against  a  creditor  of  the 
latter  having  a  general  lien.     And  the   borrower   might 
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june^Term.  ^^po'^'t  title  deeds  with  the  lender,  and  thereby,  without 
Housto^i     writing,  create  an  equitable  mortgage,  charge  or  lien, 
Mcciiiney.    t^^^^**  ^^'^^  deemed  effectual  against  such  a  creditor. 

But  in  the  case  o£  Siter,  Price  &  Co.,  McClannehan  and 
ah  (2  Gratt.,  280— see.  301,  303,  305,  309,  314),  Judge 
Baldwin,  delivering  the  opinion  of  the  majority  of  the 
court,  said : 

"In  England,  a  general  registration  law  has  never  ex- 
isted, a  defect  in  her  jurisprudence  which  has  occasioned 
much  inconvenience  and  litigation,  and  many  difficulties 
in  the  adjudications  of  conflicting  equities. 

The  "construction  of  the  registration  laws  of  various 
States,  is  believed  to  be  founded  as  much  upon  the  gene- 
ral scope  and  policy  of  such  laws,  as  the  particular  provis- 
ions of  the  statutes.     . 

"The  provisions  of  the  ^Virginia'  act  seem  intended 
to  enable  the  person  dealing  with  the  estate  to  say,  'all 
instruments  that  can  have  effect  against  me  are  brought 
/on  the  registry,  and  none  which  are  not  there  can  be 
brought  against  me.'  This  necessarily  excludes  tacking; 
for  that  is  giving  effect  to  an  instrument  which  a  person 
is  not  enabled  by  means  of  the  registry  to  discover ;  and 
the  manner  in  which  the  act  is  framed  shows  that  such 
was  the  idea  of  the  Legislature. 

"Our  law,  unquestionably,  in  its  present  state,  avoids 
deeds  and  conveyances  if  unregistered,  to  the  prejudice 
of  subsequent  purchasers  and  incumbrancers  in  good 
faith ;  and  when  duly  registered,  makes  them  effectual 
as  notice  to  all  the  world.  But  the  notice  is  of  the  con- 
tents of  the  instrument,  and  of  nothing  more ;  not  of 
any  secret  condition,  or  trust,  or  equity,  between  the  par- 
ties. Frost  V,  Beekrnan,  1  Johns.  Ch.  (N.  Y.)  288;  18 
Johns.  (N.  Y.)  544  S.C.  Farkist  v.  Alexander,  1  Johns.  Ch. 
(N,  Y.)  510;  St.  Andrews  Church  v.  Tompkins,  7  Johns. 
Ch.  (N.  Y.)  14;  Davison  v.  Waite,  2  Muuf.  527;  Colqu- 
houn  V.  Atkinsons,  6  Munf.  550 ;  Bell  v.  Hammond,  2  Leigh 
416.  If  this  were  otherwise,  then  the  registry,  instead  of 
being  a  protection,  would   be   a  snare  to  others  dealing 
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with  the  subject.  As  against  bona  fide  subsequent  pur-  j„ni^Tenn. 
<rhascr8  and  incumbrancers,  a  registered  deed  or  convey-  ifoi^^ 
ancc  must  be  taken  to  express  truly  the  agreement  be-  Mcculney. 
tweon  the  parties ;  and  all  extrinsic  stipulations,  deal- 
ings and  arrangements  can  stand  upon  no  better  footing 
than  an  unregistered  contract ;  and  if  by  ])arol,  of  a  con- 
tnict  incapable  of  registration.  They  cannot  operate  to 
the  prejudice  of  the  ^subsequent  purchaser  or  incumbran- 
cer ;  but  may  prove  beneficial  to  him,  by  destroying  the 
effect  of  the  deed  or  conveyance  as  a  registered  instru- 
ment. Thus  if  a  deed  absolute  on  its  face,  and  unac- 
<^ompanied  by  any  defeasance,  be  intended  and  agreed  be- 
tween the  parties  to  operate  as  a  mortgage,  it  can  have 
no  effect,  in  either  character,  against  a  subsequent  pur- 
chaser or  incumbrancer,  who  has  not  actual  notice  of  the 
trust  nature  of  the  transaction.  Dey  v.  Dunham,  2 
Johns.  Ch.  (N.  Y.)  182;  15  Johns.  555. 

"An  equitable  mortgage,  by  a  deposit  of  title  deed,  is 
a  much  stronger  case ;  but  since  our  registration  laws, 
there  can  be  no  such  security  against  a  subsequent  bona 
fide  purchaser  or  incumbrancer,  and  we  are  happily  rid 
of  so  pernicious  a  doctrine.  4  Kent's  Com.  151 ;  2  Sto- 
ry's Eq.  Juris.  289 ;  Sngden  on  Vendors,  694-5 ;  Colqu- 
honn  V.  Atkinsons,  6  Munf  550." 

Thus  while  the  court  does  not  question  the  validity  of 
either  of  these  classes  of  mortgages,  trust  or  charges,  be- 
tween the  parties,  upon  the  general  principle  pervading 
the  law  as  to  recordation,  it  declares  them  void  as  to  sub- 
:scquent  creditors  having  liens. 

Upon  principle  and  authority,  then,  it  seems  clear  that 
ti  parol  contract,  relative  to  real  estate,  or  a  parol  tru&t 
or  lien  in  or  upon  such  estate,  of  which  a  contract  is  an 
essential  element,  when  valid  between  the  immediate 
parties  to  it,  can  not  be  deemed  to  have  any  greater  va- 
lidity against  a  creditor  or  purchaser  for  valuable  cou- 
fiideration  without  notice,  than  if  the  contract  or  agree- 
ment was  in  writing  signed  by  the  party  to  be  bound, 
but  not  admitted   to    record.     If  such  contract  or  trust 
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were  held  more  efficacious  against  these  classes  of  per- 
sons, it  would  only  be  necessary  to  substitute  the  verbal 
contract  or  declai'ation  for  the  written  deed,  contract  or 
declaration  ot  trust,  in  order  to  evade  eflfectually  the  ope- 
ration of  the  recordation  statutes  and  enforce  such  con- 
tracts and  trusts,  though  made  in  secret,  against  the 
most  innocent,  vigilant  and  meritorious  of  creditors  who 
should  acquire  general  liens  without  notice  or  apprehen- 
sion of  the  existence  of  any  such  contract  or  trust.  It 
would  be  supererogatory  to  enlarge  on  the  mischief  which 
the  enforcement  of  such  a  doctrine  would  occasion. 

A  party  contracting  or  declaring  a  trust  may  always 
reduce  the  contract  or  declaration,  or  have  it  reduced,  to 
writing ;  and  the  party  for  whose  benefit  it  is  made^ 
when  not  a  recipient  without  consideration,  may  require 
this  to  be  done.  Hence  the  impossibility  of  recording 
a  verbal  contract,  agreement  or  declaration  of  trust,  is 
not  an  excuse  lor  the  failure  to  have  it  in  writing,  signed 
by  the  party  to  be  charged,  and  acknowledged  and  re- 
corded. 

Under  the  statutory  provisions  quoted,  if  one  co-ten- 
ant agrees  with  another  that  the  latter  shall  with  his  own 
money  improve  the  joint  or  common  estate,  and  in 
solemn  form  executes  a  mortgage  on  his,  the  fo^me^^s,  in- 
terest in  the  estate  for  a  proportionate  part  of  the  money 
so  expended,  and  the  agreement  is  performed  by  the 
latter  and  acquiesced  in  by  the  former,  such  a  mortgage, 
if  not  recorded  w^ould  be  void  as  to  a  creditor  having  ac- 
quired alien.  A  verbal  agreement  by  the  one  that  the 
other  should  expend  his  money  and  have  a  lien  for  it, 
performed  and  acquiesced  in,  and  so  constituting  a  lien 
between  the  parties,  cannot  by  a  court  of  equity  he  held 
valid,  and  enforced  against  a  creditor  having  a  lien,  or  a 
purdiaser  thereunder.  The  efficacy  of  such  a  lien  against 
a  creditor,  should  be  held  the  same — or  at  anv  rate,  it 
should  not  be  held  greater  than  the  like  agreement,  in 
writing,  signed,  or  a  deed  of  trust  or  mortgage,  not  re- 
corded. 
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Upon  this  principle,  the   equitable  lien  of  the  joint  j^ne^Tcnn. 
tenant  for  money  expended  in   improvements,  is   void     J^^t" 
against   the   creditor.     The  provision  of  the  statute  on  M^ciunei. 
this  subject  is  construed  to  refer  to  a  creditor  having  alien  ;. 
but  it  is  immaterial  whether  the  creditor  have  notice  of  a 
previous  deed  or  contract,  or  not. 

By  express  declaration  of  the  statute,  it  relates  to  any 
creditor,  who  but  for  the  previous  deed  or  lien,  would 
have  a  right  to  subject  the  estate  to  his  debt.  Now,  but 
for  the  equitable  lien,  a  creditor  who  subsequently  at- 
taches the  property  would  unquestionably  have  a  right  ta 
subject  it  to  his  debt.  But  the  previous  lien  is  as  utterly 
nothing  whenever  we  consider  the  right  of  a  creditor,  as 
if  it  had  never  existed.  Hence  the  objection  that  the 
pre-existing  equitable  lien  qualifies  the  estate,  and  the 
.subsequent  attachment  can  reach  only  what  the  debtor 
had  as  he  had  it,  is  altogether  inappropriate. 

Judge  Lomax,  in  his  Digest,  (vol.  2,  p.   367-8,)  says  i 

"As  to  who  are  creditors  and  purchasers  against  whom 
the  convevances  unrecorded  are  vacated,  it  would  seem 
reasonable  to  understand  by  the  word  'creditors,'  the 
same  description  of  persons  as  those  who  are  creditors- 
within  the  meaning  of  the  statute  of  fraudulent  convey- 
ances, such  as  having  acquired  a  lien,  by  virtue  of  a  re- 
cognizance, judgment  or  execution,  or  a  forfeited  forth- 
coming bond  duly  returned,  or  an  attachment  on  the  land 
conveyed,  are  entitled  to  relief  against  the  conveyance 
which  is  interposed  to  defeat  that  lien;  and,  consequently,, 
that  the  conveyance  from  the  debtor,  which  was  unre- 
corded at  the  time  the  lien  was  acquired  will  be  void  as 
against  such  creditors. 

"As  to  creditors,  the  unrecorded  deed  is  void  whether 
they  have  notice  of  it  or  not.  In  this  respect  they 
stand  on  a  different  ground  from  purchasers. 

"A  purchaser  under  a  judicial  sale,  made  in  behalf  of  a 
creditor,  holds  the  rights  and  occupies  the  place  of  the 
creditor,  in  a   controversy   with   a  purchaser  from  the 
20 
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Juulf  Tenn.  ^l^btor  uudcF  an  unrecorded  conveyance.  The  notice  of 
the  unrecorded  deed  wliich  might  affect  him  as  a  pur- 
chaser inordinary  cases,  will  not  affect  him,  because  he 
occupies  the  place  of  the  creditor,  who  was  not  by  the 
statute  affected  by  notice.  If  it  were  otherwise  the 
rights  of  a  creditor  would  be  of  no  avail." 

The  provision  of  the  chapter  of  the  code  of  Virginia 
ot  1849,  declaring  the  lien  of  an  attachment  on  real  es- 
tate (ch.  151,  sec.  12,)  is  as  follows: 

"The  plaintiff  shall  have  a  lien  *  *  *  on  any 
real  estate  mentioned  in  an  endorsement  on  the  attach- 
ment or  subpcrna  from  the  sueing  out  of  the  same." 

No  other  comment  or  authority,  I  can  conceive, 
could  make  the  plain  meaning  of  this  legislation  more 
manifest  or  conclusive  on  this  point  than  the  mere  state- 
ment of  its  provisions. 

In  Maine,  the  recording  act  in  force  some  years  ago — 
whether  it  is  in  force  now  I  do  not  learn — provided  that 
no  bargain,  sale,  mortgage  or  other  conveyance  of  land, 
should  be  effectual  against  any  other  person  than  the 
grantor  and  his  heirs,  unless  the  deed  should  be  ac- 
knowledged and  recorded.  In  Nason  v,  Grant^  (21 
Maine  100,)  a  mortgage  on  land  was  executed  but  not 
recorded,  and  afterwards  the  land  was  attached,  and,  on 
subsequent  proceedings,  was  sold.  The  court  held  that 
the  right  of  the  creditor  under  the  attachment,  and  de- 
rivative right  of  the  purchaser  was  paramount  to  tlie 
claim  of  the  mortgagee. 

I  have  seen  the  recording  acts  of  a  few  of  the  other 
States,  but  have  found  none  that,  like  the  statutes  of  Vir- 
ginia and  West  Virginia,  declare  a  deed  or  contract  not 
recorded,  void  as  to  creditors. 

In  a  number  of  cases  decided  in  Virginia  and  other 
States,  it  has  been  held  that  the  attaching  creditor  and 
purchaser  at  the  sale  of  the  property  attached,  acquires 
no  greater  right  than  the  debtor  had  in  the  property. 
But  in  none  of  these  cases  was  there  a  conveyance,  trust 
or  lien,  made   or  created  by   the  debtor,  that  under  the 
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recordation  law  was  void  as  to  the  creditor  who  attached.  juJ^Tenn. 
In  such  cases  the  debtor  who  made   or  created  the  con-~ 
veyance  or  lien    may  be   deemed,    nevertheless,  to  hold 
the  property  for  the  benefit  of  the  creditor  to  the  extent 
of  the  debt  for  which  he  obtains  a  lien. 

The  estate  to  which  the  lien  attaches  for  the  security 
of  the  creditor,  by  the  proper  order,  deed  and  proceed- 
ing, passes  to  the  purchaser,  whether  he  has  notice  of  a 
previous  deed  or  contract  or  not. 

But  in  a  suit  by  a  joint  tenant  a  party  asserting  and 
seeking  to  enforce  a  lien  for  improvements,  against  a 
party  relying  on  an  attachment  sued  out  by  an  alleged 
creditor  of  the  other  joint  tenant  and  a  sale  thereunder, 
the  latter,  to  establish  his  title  must  prove  that  the  party 
attaching  was  in  fact  his  creditor ;  that  he  sued  out  a 
sufficient  attachment ;  that  it  was  levied ;  and  any  other 
facts  that  may  be  necessary  to  make  the  attachment  a 
valid  lien.  Evidence  not  only  proper  and  sufficient  in 
its  character  and  degree,  but  competent  against  the 
plaintiff  having  the  prior  equitable  right,  is  indispensa- 
ble to  establish  the  fact  that  will   defeat  that  right. 

The  failure  of  a  party  not  served  with  process,  to  ap- 
j)ear  and  make  defence  within  one  month  after  an  order 
of  publication  has  been  published,  is  not  evidence  of  the 
truth  and  justice  of  the  claim  asserted  against  him. 
Consequently  the  law  does  not  allow  an  office  judgment 
to  be  taken  and  confirmed  against  such  a  party,  but  it 
requires  proof,  before  a  judgment  may  be  rendered. 
When,  by  the  record  of  a  case,  it  appears  that  on  pub- 
lication, the  defendant  not  appearing,  an  office  judg- 
ment stood  confirmed  and  the  plaintiff  recovered  a  debt 
against  the  defendant,  this  is  not  evidence  of  the  debt 
against  a  third  person  claiming  a  lien,  that,  but  for  such 
debt,  would  be  valid.  And  a  recital  that  the  attachment 
issued  in  the  cause  was  returned  served  on  personal 
property  specified,  and  real  estate,  is  not  evidence  of  ihe 
issue  and  lew  of  such  attachment  as  will  constitute  a 
lien  on  the  real   estate  mentioned,  competent  and  suffi- 
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eient  to  prove  the  fact,  against  such  third  person  :  And 
an  order  that  a  sheriff  sell  personal  property,  and 
in  case  that  prove  insufficient  to  satisfy  a  judgment, 
then  that  he  sell  real  estate ;  but  that  the  plaintiff  is  not 
to  have  the  benefit  of  the  order  until  he  give  bond^ 
without  evidence  that  the  personal  property  sold  was  in- 
sufficient to  satisfy  the  judgment,  or  that  the  bond  was 
given  does  not  prove  authority  to  the  sheriff  to  sell  the 
real  estate,  or  sustain  such  a  sale. 

Every  person  embodies,  represents  and  controls  what- 
ever title  and  right  is  vested  in  him.  Generally,  his 
statements  and  acts,  and  judicial  proceedings  and  other 
transactions  to  which  he  is  a  party,  are  evidence  against 
himself  or  any  person  claiming  to  acquire  a  title  or  right 
from  him  after  such  statement  or  transaction  ;  but  they 
are  not  evidence  against  a  person  having  acquired  such 
title  or  right  before.  Whether,  however,  a  judgment  in 
favor  of  a  party  against  another  who  has  been  served 
with  process  for  a  debt,  proves  either  conclusively  or 
presumptively,  the  relation  of  creditor  and  debtor,  so  as 
to  destroy  the  prior  equitable  right  of  a  third  person, 
which  but  for  that  relation  would  be  valid,  is  a  question 
as  to  which  the  authorities  may  not  be  very  clear  and 
satisfactory.     But  this  question  does  not  arise  here. 

A  proceeding  upon  attachment  under  the  Virginia 
statute,  as  to  the  parties  bound  by  it,  has  the  effect  of 
a  suit  in  equity  to  enforce  a  trust  or  lien,  rather  than  a 
proceeding  in  the  English  exchequer  or  admiralty  against 
personal  property,  without  specified  parties,  to  which 
however  all  persons  are  deemed  parties.  The  attach- 
ment and  subsequent  proceeding  holds  and  disposes  of 
the  rights  of  the  parties  who  have  appeared,  absolutely, 
and  of  those  who  have  not  appeared,  but  against  whom 
publication  has  been  made,  subject  to  their  appearance 

and  the  assertion  of  their  rights  as  authorized.  To  this 
extent  it  concludes  the  parties  and  all  persons  claiming 
through  or  under  them  by  right  or  apparent  right  ac- 
quired afterwards ;  but  it  does  not  impair  or  prejudice 
the  right  of  a  stranger  to  the  proceeding. 
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In  Maniin  v.  Chandler  &  Co.,  in  the  Circuit  Court  of  ju„e®Terin. 
the  United  States  for  the  District  of  Virginia  and  North     ^^^^^^ 
Carolina,  (2  Brock.  125,)  it  appeared   that  Chandler  &   Mcailnev. 
Co.,  were  indebted  to  Walsh,  who  assigned  the   debt  to 
Mantin.     Rowland  brought  suit  in  the  nature  of  a  for- 
eign attachment  against  AValsh  as  an  absent   defendant, 
and  Chandler  &  Co.,  who  had  notice  of  the  arrangement^ 
and  the  debt  in  their  hands  was  attached ;  and  a  judg- 
ment was  given  that  they  pay  Rowland,  which   was  en- 
forced.    Afterwards  Mantin  sued  Chandler  &  Co.,  for  the 
debt  and  they  relied  on  the  record  of  the  judgment  and 
the  payment  of  the  debt  by  them  to  Rowland,  as  a  de- 
fence. 

Chief  Justice  Marshall  said : 

"In  every  case  where  parties  are  necessar}'  to  give  the 
court  cognizance  of  the  cause,  the  judgment,  or  the  sen- 
tence binds  them  only,  (with  some  few  exceptions  stand- 
ing on  particular  principles,)  who  are  parties  or  privies 
to  it." 

"The  process  given  by  the  act  of  Assembly  in  the  par- 
ticular case,  is  not  against  the  thing,  but  the  person.  It  is 
in  a  suit  brought  against  a  defendant  not  residing  in  the 
country,  and  having  effects  within  it,  that  this  proceed- 
ing is  allowed;  and  of  course  the  foreign  defendant  must 
be  named  in  the  subpoena  and  the  bill.  The  questions 
to  be  decided  in  every  such  case  are — is  the  foreign  de- 
fendant indebted  to  the  plaintiff,  and  are  the  attached  ef- 
fects his  property?  The  plaintiff  must  establish  both  of 
these  facts,  and  the  defendants  may  controvert  them.  It 
is,  then,  a  case,  which  by  the  very  the  words  of  the  law,  is  a 
^uit  between  parties  by  which  the  rights  of  the  individuals 
before  the  court  are  to  be  examined  and  determined. 
The  law  substitutes  publication  for  service  of  process  on 
the  absent  defendant,  which  shall  give  the  court  jurisdic- 
tion over  the  cause,  and  enable  it  to  make  a  decree  for 
the  payment  of  the  debt,  which  is  chargeable  on  his  ef- 
fects in  the  hands  of  the  garnishee.  No  reason  can  bt 
assigned  why  this  decree  should  bind  a  person   who  is 
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not  a  party  nor  privy  to  it,  which  does  not  apply  to  ev- 
Houston     ^*T   ^3se.     No  reason  can  be  given  for  the  rule  which 

McChiney.     ^^^^  ^^^  apply  tO  this  CaSC." 

In  the  record  of  the  case  of  Porter  v.  Pendleton  and  oth- 
ers, or  so  much  of  it  as  is  before  us,  there  is  nothing  ex- 
cept what  has  been  stated  to  show  that  Pendleton  was  a 
defendant,  that  any  order  of  publication  wa«  ever  entered, 
or  any  attachment  was  ever  issued  or  levied ;  there  ap- 
pears no  process  or  order  of  publication  ;  and  no  affida- 
vit stating  the  amount  or  justice  of  any  claim,  or  the 
non-residence  of  Pendleton,  or  any  ground  of  attach- 
ment ;  and  no  sufficient  evidence  that  any  at- 
tachment issued  or  was  levied  on  the  property  in  ques- 
tion :  And  there  is  no  evidence  that  the  personal  prop- 
erty was  sold  or  was  insufficient  to  satisfy  Porter's  judg- 
ment ;  or  that  any  bond  was  given. 

But  a  bill  in  which  the  name  of  the  plaintiff  is  not  sta- 
ted as  required  by  the  chancery  practice  before  the  Code 
of  this  State  took  effect,  or  as  authorized  by  the  Code,  on 
general  demurrer  is  defective.  The  bill  in  this  case  is  of 
such  character. 

Therefore,  the  decree  is  reversed  and  there  is  judg- 
ment in  favor  of  the  defendant  and  appellant,  for  costs, 
and  leave  is  given  to  the  plaintiff  to  amend  his  bill,  and 
the  cause  is  remanded.  If  the  plaintiff  amends  his  bill, 
the  cause  will  proceed;  but  if  not,  the  bill  will  be  dis- 
missed. 

Haymon'd,  President,  and  Moore  Judge,  concur 
in  the  foregoing,  as  well  as  the  points  decided. 

Absent,  Paul-l,  Judge. 

Decree  Reversed  and  Suit  Remanded  with 
Leave  to  Amend — If  Bill  Amended  Cause  to  Pro- 
ceed, Otherwise  to  be  Dismissed. 
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OHARLBSTOWN, 

COCKERELL  V.  NiCHOLS. 

August  16,  1874. 

I.  Upon  a  motion  to  quash  a  writ  oi  fieri  facias,  or  to  enter  satisfac-         1874. 
tion   thereof,  in    whole  or  part,  on  the  ground  that   a    previous- \ 


writ  of  fieri  facias  had  issued  and  was  placed  in  the  hands  of  the 
sheriff  of  the  proper  county,  and  that  the  debtor  had  paid  to  the 
sheriff  upon  the  first  execution  the  whole,  or  a  part  thereof;  and 
it  not  appearing  that  any  return  had  ever  been  made  on  the  first 
execution,  of  the  levy  of  the  same  upon  the  property  of  the  debtor, 
although  the  return  da}*  thereof  had  long  since  passed ;  and  it 
appearing  that  the  debtor  had  made  payments  to  the  sheriff,  upon 
said  execution,  nometime  after  the  return  day  had  passed,  it  is 
competent  for  the  plaintiff,  in  said  motion,  to  prove  by  parol  or 
other  competent  evidence,  that  the  first  execution  was  levied  upon 
his  property,  by  the  sheriff,  before  the  return  day  thereof  had 
passed. 

In  such  caiie  if  it  does  not  appear  from  the  evidence  that  the  exe- 
cution was  levied  by  the  sheriff  before  the  return  day  thereof  had 
passed,  a  payment  made  to  the  sheriff  upon  such  execution,  after 
Huch  return  day  had  passed,  is  not  binding  upon  the  creditor,  un- 
less It  appears  that  such  payment  was  made  to  the  sheriff  by  the 
direction  or  consent  of  the  debtor. 
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showing  such  levy  of  the  first  execution,  or  from  which  such  levy 


Coc-kerell  ^^y  reasonably  and  properly  be  inferred,  the  court  is  not  author- 

I^ichob.  ized  to  presume  that  such  levy  was  made  before  the  return  day 

of  the  execution  had  passed. 

This  was  an  appeal  by  Nichols,  the  sole  defendant  be- 
low, from  a  judgment  of  the  circuit  court  of  Jefferson 
county,  in  a  proceeding  therein,  wherein  John  G.  Coek- 
erell  was  sole  plaintiff:  The  opinion  of  this  Court  con- 
tains a  sufficient  statement  of  the  case. 

The  Hon.  Joseph  A.  Chapline,  then  judge  of  said  cir- 
•cuit  court,  presided  at  the  trial  below. 

A.  E,  Kennedy  for  the  appellant. 
Andrew  Hunter  for  the  appellee. 

Haymoxd,  President  : 

This  is  a  case  of  a  notice  given  by  the  plaintiff^  to  the 
defendant  to  quash  a  writ  o^ fieri  faciaSy  issued  out  of  the 
clerk's  office  of  the  circuit  court  of  Jefferson  county,  in 
favor  of  the  defendant,  against  the  plaintiff,  on  the  16th 
day  of  February,  1 870,  for  the  sum  of  $264,  with  legal 
interest  thereon  from  the  16th  day  of  September,  1858, 
and  §6.71  costs,  as  to  the  sum  of  $262.50,  on  the  ground 
of  the  alleged  payment  of  said  sum  of  $262.50  on  the 
13th  day  of  November,  1862,  to  J.  W.  Campbell,  late 
sheriff  of  said  county,  upon  an  execution  for  the  same 
debt. 

On  the  26th  day  of  November,  1860,  it  appears  that  a 
writ  o(  fi£ri  facias  was  sued  out  of  the  clerk's  office  of 
the  county  court  of  said  county,  upon  a  judgment  ren- 
dered by  the  said  county  court  for  the  sum  of  f  264,  with 
interest  from  the  16th  day  of  September,  1858,  and  $6.71 
costs,  in  favor  of  the  defendant  against  the  plaintiff*,  and 
that  on  the  27th  dav  of  the  same  month  the  writ  was 
received  by  J.  W.  Campbell,  sheriff;  The  writ  is  di- 
rected to  the  sheriff^  of  said  county.  This  endorsement 
appears  on  the  writ,  to-wit : 
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"Came  to  hand  November  17th,  1860,  at  3  o'clock,  ^^^^,ll*i^nn, 

^'  ^'  Cockerell 

J.  W.  Campbell,  Sherif.^'        Nicboi?. 
It  was  proved  at  the  hearing  of  the  notice  before  the 
circuit  court  of  said  county  that  the   said   endorsement 
was  in  the  hand  writing  of  James  W.  Campbell,  and  tha 
said  Campbell,  to  whom  the   execution  was  delivered 
as  the  sheriff  of  Jefferson  county,  during  the  whole   of 
the  year  1860;  and  it  was  admitted  by  the  parties  to  the 
cause  that  the  term  of  office  of  Campbell,  as  sheriff^ 
as  aforesaid,  expired  on  the  1st  day  of  January,  1861. 

It  appears  from  the  face  of  said  writ  of  fieri  facias,  as 
it  is  copied  and  certified  in  the  bill  of  exceptions  in  the 
record  that  it  was  made  returnable  to  the  said  county 
court  on  the  3d  Monday  in  January,  1861. 

The  plaintiff  also  gave  in  evidence  another  writ  of 
fieri  facias,  issued  upon  the  same  judgment,  out  of  the 
clerk's  office  of  the  circuit  court  of  said  county,  on  the 
16th  day  of  February,  1870,  directed  to  the  sheriff  of 
Jefferson  county  and  returnable  on  the  1st  Monday  of 
July,  1870;  and  also  gave  in  evidence  a  receipt  admit- 
ted by  the  defendant  to  be  genuine,  in  these  words,  viz : 

'^Received  November,  13,  1862,  of  Mr.  John  G.  Cock- 
erell two  hundred  and  sixty-two  dollars  and  fifty  cents, 
on  account  of  an  execution  in  my  hands  in  favor  of 
Joseph  Nichols. 

J.  W.  Campbeli^, 
{Late  Sherif  of  Jefferson  Oaunty.y 

It  was  also  admitted  by  the  parties  that  the  said  Camp- 
bell was  engaged  in  the  military  service  of  the  Confeder- 
ate States  at  the  commencement  of  late  Rebellion  in 
1861,  and  remained  in  the  said  military  service  until  the 
year  1865 ;  and  that  he  died  in  the  year  1867. 

And  this  was  all  the  evidence  given  on  the  hearing 
of  the  notice  and  motion  to  quash  the  writ  mentioned  in 
the  notice, 
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August  Term.  Upon  this  evidence  the  circuit  court,  on  the  23d  day  of 
"April,  1870,  adjudged  that  the  writ  oifierifadaB,  in  the  no- 
tice mentioned,  be  quashed  as  to  the  said  sum  of  $262.50, 
which  the  court  adjudged  to  be  a  credit  on  the  last 
named  writ. 

To  this  opinion  and  judgment  of  the  circuit  court  the 
defendant  excepted,  and  his  exception  was  signed,  sealed 
and  made  a  part  of  the  record. 

It  does  not  appear  that  the  sheriff  ever  made  any  re- 
turn upon  the  execution  first  issued ;  nor  does  it  appear 
that  the  sheriff  levied  the  same  upon  property  of  the  plain- 
tiff k^fore  the  return  day  thereof,  or  that  the  plaintiff  had 
property  on  which  it  might,  or  could,  have  been  levied 
before  the  return  day. 

On  the  Constitution  of  this  State,  of  1863,  going  into 
effect,  "county  courts"  ceased  to  exist  within  the  State, 
and  executions  might  lawfully  issue  out  of  the  clerk's  of- 
fice of  the  circuit  court  of  the  proper  county  upon  judg- 
ment rendered  by  the  county  courts  prior  to  the  organ- 
ization of  the  State,  which  remained  unsatisfied,  and  were 
not  barred. 

The  second  execution  issued  in  this  case  was  issued 
within  proper  time.  See  twenty-first  section  of  chapter 
one  hundred  and  eighty-seven  of  the  Code  of  Virginia, 
of  1860. 

The  fifteenth  section  of  same  chapter  provides  that 
"upon  a  writ  o(  fieri  facias,  the  officer  shall  return  wheth- 
er the  money  therein  mentioned  is  or  cannot  be  made; 
or  if  there  be  only  part  thereof  which  is,  or  cannot  be, 
made,  he  shall  return  the  amount  of  such  part.  With 
every  execution  under  which  money  is  recovered,  he 
shall  return  a  statement  of^the  amount  received,  includ- 
ing his  fees  and  other  charges,  and  such  amount,  ex- 
cept said  fees  and  charges,  he  shall  pay  to  the  person  en- 
titled." 

The  thirteenth  section  of  the  same  chapter  requires 
the  officer  to  endorse  on  the  writ  the  year,  month,  day 
and  time  of  day,  he  received  the  same. 
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The  eleventh  section  of  the  same  chapter  provides  that  Auyilst  Term, 
"by  a  writ  of  fieri  facias,  the  officer  shall  be  commanded" 
to  make  the  money  therein  mentioned  out  of  the  goods  and 
chattels  of  the  person  against  whom  the  judgment  is.  The 
writ  may  be  levied  as  well  on  the  current  money  and  bank 
notes,  as  on  the  goods  and  chattels  of  such  person,  and 
as  against  purchasers  for  valuable  consideration,  without 
Dotice,  and  creditors,  shall  bind  what  it  may  be  levied 
or  only  from  the  time  that  the  writ  is  delivered  to  the 
officer  to  be  executed." 

"If  the  inchoate  lien,  which  the  creditor  has  by  the 
delivery  of  the  writ  to  the  sheriff,  be  not  made  available  by 
a  levy  of  the  execution  upon  some  particular  goods,  there 
will  be  nothing  to  prevent  an  alienation  of  the  debtor,  of 
his  goods  to  a  stranger  to  the  execution,  for  valuable  con- 
sideration. Such  alienation,  if  made  after  delivery  of 
the  execution  to  the  officer  will  be  bad,  provided  the  ex- 
ecution be  levied  on  the  goods  before  the  return  day 
thereof.  But  if  the  execution  be  returned  without  being 
levied,  the  inchoate  lien  which  once  existed,  not  having 
been  consummated  in  a  proper  manner,  is  to  be  consid- 
ered as  at  an  end,  and  the  alienation  good."  Rob.  Old 
Prac.  vol.  1,  511. 

Parol  evidence  is  admissible  to  prove  that  ei  fieri  facias 
was  levied  though  no  return  was  made  upon  it.  Bullitt's 
Exors.  u,  WinslonSy  1  Munf.  269.  It  is  well  settled  that  the 
officer  cannot  levy  a  writ  of  fieri  facias  on  the  property 
of  the  debtor  after  the  return  day  thereof.  But  if  the 
officer  levies  the  execution  upon  the  property  of  the 
debtor  before  the  return  day  he  may,  generally,  sell  the 
property  by  virtue  of  the  levy  after  that  day,  and  may 
also,  generally,  receive,  in  such  case,  payment  of  the 
debt,  in  whole  or  in  part,  after  such  return  day  and  be- 
fore the  sale  of  the  property  levied  on  in  relief  of  the 
property  levied  on.  And  where  the  execution  is  not 
levied  before  it  expires,  which  is  on  the  return  day 
thereof,  a  payment  to  the  officer,  on  the  execution,  in 
whole  or  in  part,  after  the  return  day  thereof  is   passed, 


164  SUPREME  COURT  OP  APPEALS 

vugust  Term.  ^^  ^^^  binding  on  the  creditor.  Chapman  v.  HarrxHon,  4 
cockereu  ■^^^^*  ^^^'  ^^'^^^  ^^^^  casc,  and  other  authorities  and 
Nichols.  ^^  general  practice,  it  seems  to  be  well  settled  that  where 
the  debtor  pays  to  the  officer  the  amount  of  an  execution 
after  the  return  day  thereof,  and  it  does  not  appear  that 
the  execution  was  levied  before  the  return  day  passed, 
and  there  is  no  return  made  upon  the  execution  by  the 
officer,  the  creditor  may  disregard  such  payment  and 
cause  another  execution  to  be  issued  upon  his  judgment 
for  the  amount  thereof;  and  such  execution  will  not  be 
quashed  by  reason  of  such  payment  to  the  officer.  In 
such  case  the  debtor  pays  to  the  officer  at  his  peril.  As 
before  stated,  there  is  no  evidence  in  this  case  showing, 
or  tending  to  show,  that  the  first  execution  was  levied 
before  the  return  day  thereof  passed ;  and  the  receipt  of 
Campbell  which  is  the  only  evidence  of  payment  appear- 
ing by  the  record  is  dated  nearly  two  years  alter  the  exe- 
cution issued  and  went  into  his  hands  and  about  tweoty- 
two  months  after  the  return  day  of  the  execution  had 
passed.  There  are  no  facts  proven  in  the  cause  to  au- 
thorize the  court  to  infer  or  presume  that  the  execution 
was  levied  upon  the  property  of  the  debtor.  It  is  true 
that  the  writ  commands  the  officer  to  cause  the  debt  and 
costs  therein  mentioned  to  be  made  and  have  the  same 
ready  to  render  on  the  return  day  ;  but  the  debtor  may 
not  have  had  property  on  which  it  could  have  been  lev- 
ied before  the  return  day  passed  and  in  such  case  it  is 
not  contemplated  by  the  law  that  he  can  enforce  pay- 
ment of  the  execution.  To  determine  that  the  payment 
made  to  Campbell  in  this  case  is  binding  upon  the  defend- 
ant is  but  in  effect  to  presume. 

First  That  when  the  execution  was  placed  in  the  hands 
of  the  sheriff,  or  before  the  return  day  thereof  the  plaintiff 
had  property  on  which  the  execution  might  or  could 
have  been  levied. 

Second.  That  the  sheriff  did  levy  the  execution  upon 
such  property,  or  part  thereof,  before  the  return  day 
passed. 
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I  ani  not  aware  of  any   principle  or   authority  upon  j^^nguft  Term. 
which  a  court  is  authorized  to  make  such  presumption"  "  cockercu 
in  a  case  like  this.     Indeed   it  is  evident  to  my  mind    xichois. 
that  it  would  be  dangerous  to  establish  such  a  precedent. 

The  counsel  for  the  defendant  admits  that  to  sustain 
the  judgment  of  the  circuit  court  it  is  necessary  to  pre- 
sume that  the  execution  had  been  properly  levied  ;  and 
he  cited  us  to  Broom's  Leg.  Max.  944 ;  Jacob  L.  Diet, 
title  "Presumptions.''  Jackson  v.  Shaffer ,  11  Johns.  (N. 
Y.)  617;  Oro»8v.  Brovm,  41  N.  Hamp.  283,  and  Gilmore 
r.  Holt,  4  Pick.  (Mass.)  258.  I  have  carefully  examined 
these  authorities  and  can  find  nothing  in  them  to  author- 
ize the  court,  in  a  case  like  this,  to  make  the  presump- 
tion. In  this  case  if  the  execution  had  been  levied,  al- 
though there  was  no  return  upon  it  of  the  levy,  it  was 
competent  for  the  plaintiff  to  prove,  by  his  own  oath,  or 
other  parol  or  sufficient  evidence,  the  fact  of  such  levy ; 
and  it  was  his  duty  to  do  so  to  make  the  payment  bind- 
ing on  the  defendant.  And  in  the  absence  of  such  evi- 
dence it  was  error  in  the  circuit  court  to  adjudge  that 
the  execution,  in  the  notice  mentioned,  be  credited  with 
the  amount  mentioned  in  the  said  receipt  of  Campbell. 

I  have  not  considered  the  effect  of  Campbell  engag- 
ing in  the  military  service  of  the  Confederate  States 
early  in  the  year  of  1861,  and  continuing  therein  until 
the  year  1865 ;  because,  under  the  view  I  have  taken  of 
the  case,  it  is  immaterial  and  unnecessary  so  to  do. 

For  the  reasons  above  stated,  the  judgment  of  the  cir- 
cuit court  of  the  said  county  of  Jefferson  rendered  in 
this  cause  on  the  23rd  day  of  April,  1870,  must  be  re- 
versed and  the  appellant  recover  against  the  appellee  his 
costs  in  this  court  expended  : 

And  this  Court  proceeding  to  give  such  judgment  as 
the  court  below  should  have  given,  it  is  considered  that 
the  plaintiff*'s  said  notice  and  motion  to  quash  the  said 
writ  of  Jieri  facias,  in  said  notice  mentioned,  be  dismiss- 
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August^Term.  ^^9  ^°^  *^^^  ^^^  defendant  recover  against  the  plaintiff 
Cockereu  his  costs  in  and  about  the  defence  of  said  notice  and 
Nichols.]    motion,  expended. 

Hoffman  and  Paull,  Judges,  concurred. 

Absent,  Moore,  Judge. 

Judgment  Reversed,  and,  by  this  Court,  Motion 
Denied  and  Notice  Dismissed. 
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Hedrick's  Admr.  v.  Hopkins. 

August  15,  1874. 

1.  In  a  chancery  suit  against  the  committee  of  a  lunatic,  where  relief        1374. 

is  sought  against  the  sureties  in  his  official  bond,  all  the  sureties.  '^"P"^  Term. 

in  said  bond  are  necessary  parties.  ^  ^^^ 

2.  When  all  of  said  sureties  are  made  parties  in  the  summons  and  in  the 

bill,  and  no  process  has  been  served  upon  some  of  them,  it  is  error 
to  decree  against  the  others,  until  all  have  been  properly  convened 

before  the  court. 

< 

This  was  an  appeal  from  a  decree  of  the  circuit  court 
of  Pendleton  county,  rendered  on  the  17th  day  of  No- 
vember, 1871. 

At  November  rules,  1871,  Elizabeth  Hedrick,  who 
was  an  insane  person,  and  sued  by  her  son  and  next 
iriend,  Adam  Hedrick,  filed  her  bill  in  the  clerk's  office 
of  said  circuit  court  alleging  that  she  was  a  widow  and 
that  she  was  a  daughter  of  George  Kile,  then  deceased 
leaving  a  considerable  estate,  to  which  she  was  entitled, 
as  such  daughter;  but  that  the  court,  deeming  her  in- 
capable of  managing  said  estate,  appointed  one  Laban 
Smith  as  her  committee,  who  qualified  as  such ;  that 
thereafter  the  said  Smith,  and  before  Ihe  late  war,  re- 
signed as  such  committee,  and  that  he  was  then  dead ; 
that  George  A.  Lough  qualified  as  the  executor 
of  said  Smith;  that  in  the  year  1860,  Cyrus  Hopkins 
was  appointed,  by  the  county  court  of  said  Pendleton 
county,  committee  in  place  of  said  Smith,   and  that  he 
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Augilft^Term.  qualified  as  such  committee ;  that  said  Hopkins  received 
"a  considerable  sum  of  money  from  the  estate  of  said  Kile 
and  came  into  possession  of  considerable  real  and  per- 
sonal estate  of  complainant ;  that  complainant  is  without 
the  necessaries  of  life  ;  and  praying  that  said  Hopkins, 
and  Lough^  as  said  executor^  may  be  made  defendants  to 
the  bill  and  an  exhibit  and  settlement  made  of  the  ac- 
counts of  said  Smith  and  Hopkins.  There  were  other 
allegations  and  charges  in  the  bill^  but  it  is  unnecessary 
to  set  them  forth  here. 

The  process  was  awarded  against  Hopkins  and  served 
on  him  alone. 

Several  decrees  for  an  account,  and  merely  formal  de- 
crees, were  entered  in  the  suit  prior  to  the  6th  day  of  May, 
1871,  when  the  complainant,  Daniel  H.  Acrey,  as  ad- 
ministrator of  said  Elizabeth  Hedrick,  she  having  died 
during  the  pendency  of  the  suit  and  the  same  having 
been  revived  in  his  name  as  such  administrator,  sued  out 
of  the  clerk's  oflBce  of  the  circuit  court  of  said  county  a 
subpoena  against  George  W.  Dice,  Jacob  F.  Johnson, 
David  C.  Anderson,  John  E.  Wilson  and  Benjamin  Hi- 
ner  to  answer  an  amended  bill  filed  against  them.  The 
process  appears  to  have  been  served  on  all  the  defend- 
ants named  therein  except  Dice  and  Anderson,  who  were 
returned  non-residents  of  the  county. 

The  amended  bill,  afler  setting  forth  the  substance  of 
the  original  bill  and  the  proceedings,  theretofore  had 
thereon,  alleged  that  said  Laban  Smith,  Dice,  John- 
son, Anderson,  Wilson  and  Hiner,  were  the  sureties  of 
«aid  Hopkins,  as  such  committee,  and  prayed  that  they 
be  made  parties  to  said  amended  bill. 

At  the  November  term,  1871,  of  said  circuit  court, 
the  record  states  that  '*the  defendants''  appeared  and 
pleaded  that  the  proper  parties  had  not  been  made  to 
said  suit  and  brought  before  the  court ;  that  said  Dice 
who  held  real  estate  in  said  county  and  Anderson,  who 
resided  therein,  were  necessary  parties  to  said  amended 
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bill  and  that  they  had  not  been  made  parties  thereto  and  Augult  Term. 
brought  before  the  court. 

At  the  same  term  the  said  Johnson^  Wilson  and  Hiner^ 
demurred  to  the  said  amended  bill  as  insufficient  in 
law^  and  alleged  that  the  said  Hopkins^  Lough^  as  execu- 
tor as  aforesaid^  and  said  Dice  and  Anderson  were  nec- 
essary parties  to  said  suit,  and  that  they  had  ''not  been, 
properly,  brought  before  the  court,  under  and  upon  said 
amended  bill.'^ 

Subsequently  Lough  appeared  and  asked  to  be  made 
a  party  defendant,  which  was  ordered  to  be  done ;  and 
he  thereupon  filed  his  answer  as  such  executor. 

Several  accounts  and  considerable  testimony  were 
taken  in  the  suit,  but  in  the  view  taken  of  the  suit,  by 
this  Court,  it  is  not  deemed  necessary  to  here  set  it  forth, 
or  further  allude  to  the  same. 

At  the  November  term,  1871,  of  said  court,  the  cause 
came  on  again  to  be  heard,  on  the  papers  formerly  read,  the 
proceedings  thereinbefore  ''had  upon  the  amended  bill 
set  for  hearing  as  to  the  defendants  Johnson,  Hiner  and 
Wilson,  (the  cause  being  discontinued  as  to  the  defend- 
ants Dice  and  Anderson  who  are  returned  by  the  sheriff 
as  non-residents,)  the  answer  of  Lough,  the  executor  of 
Smith,  with  the  replication  thereto ;  the  demurrer  and 
plea  aforesaid ;  the  report  of  Commissioner  McClung, 
with  the  exceptions  thereto  and  depositions  of  witnesses, 
Ac.,"  whereupon  the  court  overruled  the  said  demurrer 
and  plea,  and,  also,  several  exceptions  taken  to  the  re- 
port of  the  commissioner  and  sustained  several  of  the 
exceptions. 

The  court  then  proceeded  to  correct  the  report  in 
several  particulars  not  necessary  to  mention  here,  and, 
from  an  inspection  of  the  same,  ascertained  that  the 
amount  due  complainant,  exclusive  of  the  sum  of  $500, 
for  which  judgment  was  rendered,  by  said  circuit  court 
at  its  November  term,  1870,  to  be  the  sum  of  $2,502.29, 
aggregate  of  principle  and  interest,  as  of  November  17, 
22 
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Attgiarrerm.  ^871 ;  and  a  decree  was  rendered  for  that  sum  against 
HBdrick's  ~^^®  said  HopkiHs^  Johnson,  Wilson  and  Hiner,  person- 
Adtor.      ^j]y^  j^^jj  gg^jj  I^Qugh,  as  executor  as  aforesaid,  payable 
•Hopkins.     Qjj^  ^f  |.j^g  assets  of  his  testator  in  his  hands  to  be  ad- 
ministered, and  also  for  costs  of  suit  and  attorney's  fee  of 
$30.    And  leave  was  given  to  sue  out  executions  for  the 
amounts  decreed  as  aforesaid. 

From  this  decree  the  said  Hopkins,  committee  as 
aforesaid,  has  appealed  to  this  Court. 

The  Hon.  Joseph  T.  Hoke,  judge  of  said  circuit  court 
presided  at  the  hearing  below. 

George  A.  Blakemore,  for  the  appellant. 

John  C.  Woodson,  of  Virginia,  for  the  appellee. 

Paull,  Judge  : 

The  original  bill  in  this  case  was  filed  by  the  plaintiiT 
against  defendant,  as  her  committee,  in  the  circuit  court 
of  Pendleton  county,  in  the  year  of  1867. 

In  April,  1871,  the  plaintiff  having  departed  this  life, 
her  administrator,  DaniU  H.  Acrey,  obtained  leave  of  the 
court,  to  file  an  amended  bill,  making  the  sureties  of  the 
defendant  Hopkins,  in  his  bond  as  committee,  parties  to 
this  suit.  Accordingly,  a  summons  was  sued  out  of 
the  clerk's  office  of  the  circuit  court  of  said  countv,  di- 
recting  George  W.  Dice,  Jacob  F.  Johnson,  David  C. 
Anderson,  John  E.  Wilson  and  Benjamin  Hiner  to  be 
summoned  to  answer  the  plaintiff's  amended  bill.  The 
process  was  returned  executed  upon  three  of  the  above 
named  parlies ;  but  as  to  two  of  them,  to-wit :  George  W. 
Dice  and  David  C.  Anderson,  the  return  shows  that  they 
were  not  residents  of  said  county,  and  were  not  found. 
In  June,  1S71,  the  amended  bill  was  filed,  praying  that 
all  of  the  above  named  persons,  in  said  process  mention- 
ed, be  made  parties  defendant,  and  that  they  be  decreed 
to  pay  to  the  plaintiff,  whatever  may  be  found  due  to  the 
estate  of  his  intestate. 

The  defendants  filed   a  demurrer  and  a  plea,  alleging 
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that  said  George  W.  Dice  and  David  C.  Ander8on/(two  Ausilst  Term. 
«f  the  sureties  of  said  Hopkins)  are  necessary  parties,  and" 
that  the  same  are  not  parties,  and   not   before  the  court. 

The  court  subsequently  directed  an  account  to  be 
taken  of  the  amount  due  from  the  defendant  Hopkins  to 
the  plaintiff's  intestate,  which  account  Avas  taken  and  re- 
turned with  exceptions :  And  in  November,  1871,  a 
final  decree  was  rendered  in  the  cause,  overruling  the  de- 
murrer and  plea  of  defendants,  and  discontinuing  the 
«ause  as  to  said  defendants  Dice  and  Anderson,  and  di- 
recting that  the  plaintiff  recover  of  defendant  Hop- 
kins, Wilson,  Johnson  and  Hiner,  personally,  and  of 
<3eorge  A.  Lough,  executor  of  said  Laban  Smith,  the 
■sum  of  $2,502.29,  and  the  costs  of  suits,  including  an 
iittomey's  fee  of  $30. 

From  this  decree,  the  defendant  Hopkins  has  taken 
his  appeal  to  this  Court.  In  this  aspect  of  the  case,  the 
material  question  presented  for  consideration  is  that  con- 
nected wiih  the  making  of  the  requisite  or  necessary  par- 
ties and  the  pro{)er  maturing  of  the  case  for  hearing. 

When  it  was  proposed  to  make  the  sureties  of  defend- 
ant Hopkins,  in  his  official  bond,  parties  to  the  suit,  it 
was  necessar)'  that  all  of  said  sureties,  and  not  some  of 
them  only,  should  be  made  parties,  unless  at  least  suffi- 
cient reason  is  shown  for  not  doing  so.  It  was  so  held 
in  the  case  of  Hiitcherson  i\  Pigg,  8  Gratt.  220.  The 
syllabus  recites :  "All  the  sureties  in  the  official  bond 
of  an  executrix,  should  be  parties  to  a  suit  by  legatees 
for  distribution,  or  a  sufficient  reason  should  be  shown 
for  fiiiling  to  make  them  parties,  before  a  decree  is  made 
against  one  of  them.^' 

In  the  case  before  us,  however,  so  far  as  we  know,  all 
of  the  sureties  of  defendant  Hopkins  were  made  parties 
in  the  process  and  in  the  plaintiff ^s  amended  bill;  but 
on  two  of  them,  to-wit :  Dice  and  Anderson,  the  pro- 
cess was  not  served,  the  sheriff  returning  that  they  were 
'*not  inhabitants  of  his  county,  and  not  found ;"  and  i^s 
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Augift  Term  ^  thctti,  by  the  decree  of  the  court,  the  cause  was   dis- 
— 52i!j^  "  ^^O'ltinued,  and  a  decree  rendered  against  the  other  sure- 
Admr.      t}gg  foj.  (\^q  payment  of  money. 

Hoi>kini«.  ^jj^  eighth  section  of  chapter  one  hundred  and  twen- 
ty-five of  the  Code  provides  when  an  officer  may  return 
a  defendant  named  in  a  summons  a  non-resident ;  and 
provides  further  that  if  the  court  from  which  such  process 
issues  has  jurisdiction  of  the  case  .only  on  the  ground 
of  such  defendant's  residence  in  such  county,  the  action 
or  suit  shall  abate  as  to  him.  But  this  section  does  not 
apply  to  the  present  case,  the  court  having  jurisdiction 
of  the  same,  and  over  these  parties ;  without  regard  to 
residence  of  the  parties  in  the  county. 

In  the  case  of  Edward  Bland,  Admr.  of  E.  Bland  v. 
John  and  Agnes  Wyatt,  1  H.  &  M.,  643,  a  bill  was  filed 
on  behalf  of  certain  infants  against  the  heirs  of  their 
guardian,  who  died  intestate,  the  sheriff  to  whom  his  es- 
tate was  committed  (no  administrator  having  qualified), 
his  surviving  security  in  the  bond  given  tor  the  perform- 
ance of  his  duty  as  guardian  and  the  administrator  of 
the  security  as  co-defendants.  No  process  having  been 
served  on  a  part  of  the  heirs,  nor  on  the  surviving  secu- 
rity, a  decree  against  the  administrator  of  the  deceased 
security  was  held  to  be  erroneous,  because  there  were  not 
proper  parties  convened  before  the  court;  and  the  decree 
was  reversed  and  the  c^use  remanded  for  further  pro- 
ceedings; thedecreeof  the  Supreme  Court  reciting  that 
the  decree  of  the  court  below  "was  erroneous  in  proceed- 
ing to  a  hearing  of  the  said  cause  before  all  the  defend- 
ants had  been  properly  proceeded  against."  The  case 
before  us  is  precisely  similar  in  its  facts  to  the  case  here 
cited,  and  the  decree  of  the  circuit  court  of  Pendleton 
county  must,  for  the  same  reason  there  expressed,  be  held 
erroneous. 

The  defendant  Hopkins  has  alone  appealed  to  this 
Conrt^  but  the  other  defendants,  the  sureties  in  his  official 
bond^  have  claimed  the  benefit  of  that  appeal,  and  seek 
to  have  the  decree  complained  of  reversed. 


Hedrick*a 
Admr. 

T. 


OF  WEST  VIRGINIA.  173 

As  the  case  must  be  remanded  for  further  proceedings^  August  Term. 
and  that  the  same  may  properly  matured^  no  other  ques-'^ 
tionsseem  fairly  to  arise  for  further  determination  at  this 
time,  Hopkins. 

The  decree  of  the  circuit  court,  made  on  the  13th  day  of 
November,  1871,  is  hereby  reversed,  with  costs  to  the 
appellant,  and  this  case  is  remanded  to  the  circuit  court 
of  Pendleton  county  for  further  proceedings  to  be  had 
therein,  according  to  the  principles  governing  courts  of 
^uity. 

Haymond,  President,  and  HoiTman,  Judge,  concurred. 

Absent,  Moore,  Judge. 

Decree  Reversed  and  Suit  Remanded. 
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OF  WEST  VIRGINIA, 

AT  TUK  JANUARY   TERM   THEREOF,  HELD  AT  CHARLES- 
TON, IN  THE  COUNTY  OF  KANAWHA,  COMMENC- 
ING ON   THE   FOURTEENTH   DAY   OF 
JANUARY,  1875,  AND  ENDING 
ON  THE  FIFTH  DAY  OF 
MARCH,  1875. 


8    174 

47    788 


CHARLESTON. 

NicHoi^  V.  Heirs  of  Nichoi^. 


February  23,  1875. 

ig75.         1.  A  bill  of  review  lies  to  have  a  final  decree  of  the- court  revised,  al- 
January  Term.  tered  or  reversed. 

2.  Such  a  bill  lies  in  two  varieties  of  cases,  viz :  upon  error  in  law  ap- 
pearing  upon  a  discovery  of  new,  relevant,  material  matter,  or 
material  evidence  not  known  prior  to  the  decree  sought  to  be  re- 
viewed, and  which  could  not  have  been  discovered  by  thc-exercise 
of  reasonable  diligence. 

8.  Although,  ordinarily,  a  bill  of  review  will  not  lie  where  the  newl|jr 
discovered  evidence  is  simply  confirmatory  or  cumulative — still  if 
the  newly  discovered  evidence  is  not  merely  confirmatory  or  cu- 
mulative, but  decisive  in  its  nature,  and  could  not  be  discovered! 
before  the  final  decree  sought  to  be  revised,  by  the  exercise  of 
reasonable  diligence,  in  such  a  case  a  bill  of  review  will  lie. 

4.  The  nature  of  the  new  matter  or  evidence  must  be  verified  by  aflS- 
davit,  as  well  as  that  such  new  matter  or  evidence  could  not  be- 
produced  or  used  by  the  party  claiming  the  benefit  of  it. 
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6,  Though  the  &ct  proposed  to  be  proven  be  known  before  the  Anal        1875. 
decree,  (though  some  contradiction  appears  in  the  cases),  there  is- 
no  authority  that  the    newly   discovered  evidence  of  the  fact 
would  not  be  a  sufficient  ground  for  a  bill  of  review. 

6.  The  filing  a  bill  of  review  for  newly  discovered  evidence  is  not  a 

matter  of  right,  but  rests  in  the  sound  discretion  of  the  court. 

7.  When  a  bill  of  review  is  brought  upon  new  matter  or  evidence, 

and  the  defendant  thinks  it  is  not  relevant,  he  may  demur. 

A.  Upon  a  bill  of  review  for  errors  apparent  upon  the  face  of  the  de- 
cree it  is  not  allowable  to  look  into  the  evidence  in  the  case  in 
order  to  show  the  decree  to  be  erroneous  in  its  statement  of  the 
heiA ;  and  if  the  decree  does  not  contain  a  statement  of  the  facts 
on  which  it  is  based  there  can  be  no  relief  bv  bill  of  review — the 
remedy  is  by  appeal. 

9.  The   fifty-ninth  section  of  chapter  one  hundred  and  twenty-five 

of  the  Code  of  West  Virginia  applies  as  well  to  answers  to 
bills  filed  prior  to  the  time  the  Code  took  efiect,  in  the  causes  then 
pending  and  undetermined,  as  to  answers  filed  subsequent  to  the 
time  the  Code  took  efiTect ;  although  said  section  lessens  the  force 
and  effect  of  an  answer,  as  evidence  in  the  cause. 

10.  A  bill  of  review  is  filed  to  review  and  reverse  a  final  decree  dis- 
missing a  bill  to  enforce  a  parol  contract  for  the  purchase  ot  land. 
During  the  pendency  of  the  bill  of  review  the  defendant  in  the 
original  suit  died.  Thereupon  the  plaintiff  in  the  bill  of  review 
filed  a  bill  of  revivor  against  the  legal  heirs  of  the  decedent,  to 
which  the  personal  representative  of  the  decedent  was  not  made  a 
party.  It  was  error  not  to  make  such  personal  representative  a 
party  to  the  bill  of  revivor,  the  cause  not  having  otherwise  been 
revived  against  him. 

11.  Where  the  court  overrules  a  demurrer  to  a  bill  there  should  be  a 
rule  upon  the  defendant  to  answer  the  bill,  before  a  decree  is 
taken  against  him  for  the  relief  prayed  in  the  bill. 

This  was  an  appeal  taken  by  Isaac  Ninhols,  from  cer- 
tain decrees  and  proceedingB  of  the  circuit  court  of  Nich- 
olas county,  in  a  euit  in  chancery  therein  pending^ 
wherein  Alexander  Nichols  was  complainant  and  the 
said  Isaac  Nichols  and  others^  the  heirs  at  law  of  James 
Nichols,  were  respondents. 

The  purpose  of  the  suit  was  to  enforce  the  specific  ex- 
ecution of  a  verbal  contract  for  the  sale  of  a  tract  of 
land  by  the  said  James  Nichols  to  the  said  Alexander 
Nichols. 
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januwy  Term.     '^^^  othcr  material  facts  appear  in  the  opinion  of  this 
Court, 

In  the  progress  of  the  suit  below  the  Hon.  Nathaniel 
Harrison,  and  the  Hon.  Joseph  M.  McWhorter,  judges 
of  said  circuit  court,  at  the  date  of  the  decrees  or  orders, 
presided. 

Samuel  Price,  for  the  appellant. 

Adam  C.  Snyder  and  James  W.  Dams,  for  the  appellee. 

Haymond,  President  : 

The  plaintiff  filed  his  bill  in  the  circuit  court  of  the 
county  of  Nicholas,  in  December,  1865,  in  which  he  al- 
leges that  on  or  about  November,  1857,  he  and  James 
Nichols  made  a  verbal  contract  or  agreement,  whereby 
James  Nichols,  in  consideration  of  the  sum  of  $400  to 
him  in  hand  paid  by  plaintiff,  agreed  to  sell  and  convey 
to  plaintiff,  by  good  and  sufficient  warranty  deed,  a  par- 
eel  of  land  in  said  county  consisting  of  two  tracts,  situ- 
ate on  the  waters  of  Peters  creek,  a  tributary  of  Gauley 
river,  bounded  on  the  east  side  thereof  by  lands  of  Hun- 
ter Brown,  south  by  lands  owned  and  recently  purchased 
by  Willis  Nichols,  and  north  by  lands  of  David  C.  R- 
Yanbibber,  containing  one  hundred  acres  more  or  less ; 
that  plaintiff,  in  accordance  with  said  agreement  of  pur- 
chase and  sale,  immediately  paid  the  said  $400  to  said 
James  Nichols,  and  was  thereupon  put  into  possession  of 
said  premises,  and  has  ever  since  been,  and  now  is,  in 
possession  thereof;  that  soon  afler  the  said  sale  and  pay- 
ment the  said  James  Nichols  and  plaintiff  went  to  the 
court  house  to  have  a  deed  made  out  for  said  laud,  con* 
veying  the  same  to  plaintiff;  that  the  said  James  Nich- 
ols was  prevented  by  accident  from  making  the  same, 
but  promised  to  do  so  at  an  early  day ;  that  said  James 
Nichols  has  not  yet  made  the  deed,  although  oflen  re- 
quested so  to  do,  and  now  utterly  refuses  to  make  the 
same:  that  plaintiff  has  made  many  valuable  and  per- 
manent improvements  on  the  land,  and  in  consequence 
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ef  the  £iilure  of  said  James  Nichols  to  perform  his  V^T^^jgjimy^wm, 
of  said  agreement,  plaintiff  has  been  put  to  great  in-~ 
convenience,  trouble  and  expense.  And  plaintiff  prays 
that  a  specific  performance  of  said  contract  be  decreed, 
and  said  James  Nichols  compelled  to  execute  and  de- 
liver to  him  a  good  and  sufficient  warranty  deed  for  said 
land. 

Afterwards,  on  the  15th  day  of  March,  1866,  said 
James  Nichols  filed  his  answer  to  said  bill  in  which  he 
says  that  it  is  not  true  that  he,  in  the  year  1857,  or  any 
other  time,  as  plaintiffalleges,  entered  into  a  contract  with 
plaintiff,  either  verbally  or  in  writing,  for  the  sale 
of  the  hundred  acres  of  land  described  in  the  bill, 
for  the  sum  of  |400,  and  that  he  never,  at  any  time, 
agreed  to  make  to  said  complainant  a  deed  with  general 
warranty  for  said  land.  He  denies  the  allegation  of 
payment  of  $400,  purchase  money,  and  avers  that  plain- 
tiff has  never,  as  yet,  paid  him  one  dollar  in  considera- 
'  tion  of  the  land,  but  on  the  contrary  plaintiff  has  been 
living  on  and  supporting  his  family  from  said  land,  and 
receiving  all  the  products  of  the  same  and  appropriating 
them  to  his  own  use,  and  all  the  profits  arising  there- 
from, for  a  period  of  eight  or  nine  years.  He  denies  that 
he  and  plaintiff  went  to  Nicholas  court  house  to  have  a 
deed  made  to  plaintiff  for  said  land  and  was  prevented 
therefrom  by  accident.  He  denies  that  plaintiff  has 
made  valuable  and  permanent  improvements  on  the 
land,  but  he  admits  that  plaintiff  has  cleared  some  six 
or  seven  acres  of  the  land,  and  says  plaintiff  received 
from  it  six  or  seven  crops  of  corn  and  small  grainl  He 
avers  that  plaintiff  is  now,  and  was  on  the  22d  of  De- 
cember, 1864,  and  has  been  ever  since,  living  in  a  house 
situated  on  said  land,  which  is  now  in  controversy,  and 
on  said  day  the  complainant  addressed  to  him  a  note  in 
writing  acknowledging  that  he  was  then  living  in  his 
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january^Terin.  ^<>iisG,  and  that  he  would  take  good  care  of  all  the  plun^ 
der  in  the  same^  and  that  at  any  time  he  wished  to  re- 
turn^ he  could  have  it  with  the  furniture,  &c. 


NIchola 
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Heln  of 
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During  the  progress  of  the  cause  the  depositions  of  a 
large  number  of  witnesses  were  taken  by  both  plaintiff 
and  defendant.  To  undertake  to  state  the  evidence  of 
different  witnesses  would  make  this  opinion  too  volum- 
inouSy  and  it  is  really  unnecessary ;  suffice  it  to  say  that  a 
large  mass  of  the  evidence  tends  strongly  to  prove  that 
there  was  a  contract  of  sale  made  by  James  Nichols  to 
plaintiff,  of  the  said  land,  at  or  about  the  time  stated  in 
the  bill ;  that  plaintiff  was  put  in  possession  of  the  land  by 
James  Nichols  under  such  contract  and  that  plaintiff 
made  permanent  improvements  on  the  land  ;  the  deposi- 
tions of  a  part  of  the  witnesses  tend  to  prove,  substan- 
tially, the  allegation  of  the  bill.  The  evidence  of  other 
witnesses  tends  to  prove  that  there  was  a  contract  made 
between  James  Nichols  and  plaintiff  for  the  sale 
of  the  land  together  with  the  personal  property  of 
said  James  Nichols  to  the  plaintiff  in  consideration  of 
from  $100  to  $400 ;  and  that  plaintiff  should  support 
said  James  Nichols  and  his  wife  during  their  lives.  Oth- 
er evidence  tends  to  prove  that  plaintiff  purchased  the 
land  at  the  price  of  $400  and  paid  the  purchase  money, 
and  that  plaintiff  for  and  in  consideration  of  the  personal 
property  of  said  James,  which  he  received  the  posses- 
sion of  with  the  land,  agreed  to  support  said  James  and 
his  wife  during  their  respective  lives;  and  that  he  did  so 
during  the  life  of  the  wife  of  James  and  as  much  longer 
as  James  would  allow  him.  Some  of  the  evidence  tends 
to  prove  that  there  were  two  contracts  made  between 
James  and  plaintiff,  which  were  essentially  different  but 
made  near  the  same  time.  The  evidence  satisfactorily 
proves  that  the  plaintiff  paid  said  James  the  amount  of 
money  he  agreed  to  pay,  whether  it  was  $400,or  less.  But 
taking  the  whole  evidence  upon  the  subject,  there  is 
some  confusion  as  to  what  was  the  true  contract  between 
plaintiff  and  said  James  in  relation  to  the  land — whether 
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he  purchased  it  for   the  consideration  stated^  or  whether j^^JJ^^*^^^ 
the  contract  was  that  he  was  to  have  the  land   and  per-~ 
sonal  property  for  the  consideration  of  a   less   sum  in 
money  than  $400  and  that  he  should  support  said  James 
and  his  wife   during  their  respective  lives ;  and  the  evi- 
dence proves  that  plaintiiF  is  the  son  of  said  James. 

In  this  state  of  the  case,  on  the  6th  day  of  May,  1869, 
at  a  circuit  court  of  said  county,  the  cause  came  on  to  be 

■s 

heard  on  the  bill,  answer,  replication,  exhibits  and  dep- 
ositions ;  upon  consideration  whereof  the  court  was  of 
opinion  that  the  plaintiff  is  not  entitled  to  specific  exe- 
cution of  his  contract  claimed,  and  dismissed  the  cause 
and  decreed  that  plaintiff  pay  the  costs ;  but  inserted  at 
the  end  of  the  decree  that  the  dismissal  was  without  prej- 
udice to  any  other  suit,  either  at  law  or  equity,  which 
the  plaintiff  may  choose  to  bring  touching  the  matter  in 
controversy  in  the  suit. 

Afterwards,  on  the  6th  day  of  May,  1870,  it  appears 
that  plaintiff  appeared  before  said  circuit  court  and,  by 
leave  of  the  court,  filed  a  bill  of  review  in  which  he  re- 
states and  avers,  substantially,  the  same  matters  and 
things  in  relation  to  said  purchase  of  said  land,  possession, 
improvements,  &c.,  as  are  contained  in  the  original  bilK 
And  he  further  states  and  alleges  that  the  said  James, 
filed  his  answer  to  the  said  bill,  to  this  effect,  viz :  "That 
it  was  not  true  that  the  plaintiff  and  defendant,  in  the 
year  1867,  or  at  any  other  time,  entered  into  a  contract 
for  the  sale  and  purchase  of  the  laud  described  in  the 
plaintiff's  bill  for  the  sum  of  $400 ;  that  said  plaintiff 
had  never  paid  anything  for  said  land ;  that  the  parties 
never  went  to  Nicholas  court  house  to  have  a  deed  drawn 
in  accordance  with  said  contract,  and  thereupon,  the  de- 
fendant prayed  that  plaintiff's  bill  might  be  dismissed,. 
&c"  He  also  alleges  that  he  replied  1o  said  answer,  and 
issue  having  been  joined  and  witnesses  examined,  and 
proofs  closed,  that  the  said  court  dismissed  his  said  bill 
with  costs  by  its  decree  pronounced  in  the  said  cause  on 
the day  of  May,  1869,  as  by  said  decree  and  other 
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janosn^  Term,  proceedings,  DOW  remaining  of  record  in  said  court,  ap- 
"pears.  The  plaintiff  further  avers,  that  since  the  rendi- 
tion of  said  decree,  he  has  discovered  that  he  can  prove, 
by  admissions  made  by  said  defendant,  that  the  facts  set 
forth  in  said  bill  are  true  as  therein  stated ;  that  by  the 
evidence  which  he  has  since  discovered  he  can  show  that 
he  is  entitled  to  a  specific  execution  of  the  contract  and 
purchase  set  out  in  the  original  bill ;  that  the  defendant 
admits  said  sale  and  the  payment  of  the  purchase  money, 
as  will  appear  from  his  receipt  "herew^ith"  filed  as  a  part 
of  the  bill,  marked  "X ;"  and  that  he  can  fully  show 
that  the  facts  set  forth  and  the  denials  made  in  the  an- 
swer of  the  defendant,  are  untrue,  incorrect,  and  made 
under  misapprehension  of  the  very  truth  of  the  matter 
in  controversy;  that  he  was,  in  fact,  ignorant  of  the  con- 
tents of  said  answ^er,  and  he  avers  that  it  was  impossible 
for  him  to  discover  this  new  testimony  before  the  former 
trial,  and  that  he  had  used  due  diligence,  but  was  unable 
to  get  or  discover  the  same  until  the  original  bill  was 
dismissed  ;  and  that  he  is  advised  and  insists  that  under 
the  circumstances  aforesaid  the  said  decree  of  dismissal, 
in  consequence  of  such  new  matter  and  evidence  afore- 
said, ought  to  be  reviewed  and  reversed,  and  a  specific 
execution  of  the  contract  of  sale  for  the  land  in  the  orig- 
inal bill  mentioned  decreed  to  the  plaintiff  by  the  court. 
The  bill  ot  review  concludes  with  the  prayer  that  the 
said  decree  of  dismissal,  may  be  reversed,  and  the  specific 
execution  of  said  contract  decreed  and  such  other  gen- 
eral relief  as  the  court  may  see  fit  to  grant. 

The  bill  of  review  is  verified  by  the  oath  of  the  plain- 
tiff. 

Exhibit  "X"  filed  with  the  bill  is  in  these  words,  viz: 

"Nicholas  Co.,  West  Va., 

February  5,  1870. 
Received   of  Alexander   Nichols,   in  the  year    1857, 
jouTt  hundred,  dollars,  the  full  payment  of  one  hundred 
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ackers  of  land  on  White  Water,  in  Nicholas  Co.,  wherej^^^j^^/^'^^j^ 
he  now  lives."  ~ 

his 

"Teste.  James  x  Nichols." 

John  Crookshanks,  mark. 

George  W.  Dunbar." 

In  the  record,  after  the  bill  of  review  was  filed,  there 
18  some  confusion.  At  page  seventy-four  this  entry  ap- 
pears, viz :  "The  plaintiff,  by  leave  of  the  court,  filed 
a  bill  of  review,  to  which  the  defendant  filed  a  demurrer 
and  the  plaintiff  joined  in  the  demurrer  and  the 
case  was  argued  by  counsel :  upon  consideration 
whereof,  it  is  adjudged,  ordered  and  decreed  that  the  de- 
murrer to  the  bill  be  sustained  and  the  bill  dismissed,  and 
that  the  defendant  recover  his  costs."  Thisentry  has  neith- 
er caption  or  date  to  it,  and  the  record  fails  to  disclose  by 
what  court  it  was  made,  further  than  the  words  of  the  en- 
try quoted  show.  But  on  the  same  page,  and  immediately 
under  said  entry,  it  appears  that  on  the  6th  day  of  May, 
1870,  at  a  circuit  court  held  and  continued  for  the  county  of 
Nicholas,  at  the  court  house  thereof,  the  following  order 
was  made,  by  said  court,  in  the  cause,  viz  :  "This  day, 
by  leave  of  the  court,  the  plaintiff,  by  his  counsel,  filed 
his  bill  of  review,  to  which  the  defendant  demurred,  and 
this  cause  is  continued  till  the  next  term."  It  appears 
that  after  the  last  recited  decree  was  made  the  defendant 
died,  and  afterwards  on  the  10th  day  of  November,  1870. 
the  said  circuit  court,  on  motion  of  the  plaintiff,  granted 
him  leave  to  file  an  amended  bill  and  bill  oi  revivor  in 
the  cause ;  which  was  done  and  process  directed  to  issue 
against  the  parties  therein  mentioned. 

The  bill  of  revivor,  among  other  things,  alleges  the 
death  of  the  defendant,  James  Nichols,  that  he  died  in- 
testate, leaving  a  number  of  children  and  grand-children, 
who  are  named,  upon  whom  the  legal  title  to  the  land 
in  controversy  descended,  and  he  professes  to  file  with 
this  bill  the  written  contract  for  the  purchase  of  the  land 
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1870,  before  mentioned. 

After  this  several  depositions  appear  to  have  been 
taken  and  filed  in  the  cause.  On  the  13th  day  of  No- 
vember, 1871,  the  cause  came  on  to  be  heard  by  the  said 
circuit  court,  upon  the  bill  of  review  and  revivor,  and 
process  executed,  and  demurrer  thereto  by  the  defend- 
ants, and  the  court  overruled  the  demurrer  ;  and  then  the 
decree  proceeds  to  declare  that  thereupon  the  defendant, 
Isaac  Nichols,  tendered  his  answer  to  said  bill,  "to  the 
filing  of  which  the  plaintiff  objected,  which  objection 
the  court  overrules,  and  said  answer  is  filed,  and  the 
order  heretofore  made  dismissing  the  plaintiff's  original 
bill  is  set  aside  and  annulled." 

From  this  decree  the  defendant,  Isaac  Nichols,  one  of 
the  children  and  legal  heirs  of  said  James  Nichols,  de- 
ceased, appealed  to  this  Court. 

The  first  question  that  arises  for  consideration  is,  did 
the  circuit  court  err  in  overruling  the  demurrer  filed  by 
the  defendant. 

Cooper,  in  his  Equity  Pleading,  page  88,  says:  "Bills 
of  review,  which  are  in  the  nature  of  a  writ  of  error,  are 
brought  to  have  decrees  of  the  court  reviewed,  altered  or 
reversed;  and  there  are  two  varieties  of  this  bill ;  the 
JirHt  of  which  is  brought  where  the  decree  has  been 
signed  and  enrolled ;  and  the  second  where  the  decree  has 
not  been  signed  and  enrolled.  The  first  of  these  bills  is 
called,  by  way  of  pre-eminence,  a  bill  of  review,  whilst 
the  other  is  distinguished  by  the  appellation  of  only  a 
bill  in  the  nature  of  a  bill  of  review,  or  a  supplemental 
bill  in  the  nature  of  a  bill  of  review.^' 

The  same  author,  on  page  89,  says :  "There  are  but 
two  cases  in  which  this  species  of  bill  is  2>ermitted  to  be 
brought,  and  these  two  cases  are  settled  and  declared  by 
the  first  of  the  ordinances  in  chancery  of  the  Lord  Clian- 
cellor  Bacon,  respecting   bills   of  review,  which  ordi- 
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nances  have  never  since  been  departed  from.     It  is  this  :j^^^j,*^*,j^y„j 

^No  decree  shall  be  reversed,  altered  or  explained,  beings 

once  under  the  great  seal,  but  upon  bill  of  review ;  and 

no  bill  of  review  shall   be  admitted,  except  it  contain 

<iiihev  error  in  law,  appearing  in  the  body  of  the  decree, 

without  further  examination  of  matters  of  fact,  or  some 

new  matter  which  hath  arisen  in  time,  afler  the  decree, 

and  not  any   new   proof  which  might  have  been  used 

when  the  decree  was  made;  nevertheless,  upon  new  proof 

that  is  come  to  light  afler  the  decree   was  made,  which 

could  not  possibly  have  been  used  at  the  time  when  the 

decree  passed,  a  bill  of  review  may  be  grounded,  by  the 

special  license  of  the  court,  and  not  otherwise/  " 

Mitford,  in  his  Chancery  Pleadings,  pages  83  and  84, 
says :  "The  object  of  a  bill  of  review  is  to  procure  an 
examination  and  reversal  of  a  decree,  made  upon  a 
former  bill,  and  signed  by  the  person  holding  the  great 
seal  and  enrolled.  It  may  be  brought  for  error  of  law 
appearing  in  the  body  of  the  decree  itself  or  upon  dis- 
covery of  new  matter.  If  it  is  sought  to  reverse  a  de- 
cree signed  and  enrolled,  upon  discovery  of  new  matter, 
the  leave  of  the  court  must  be  first  obtained  ;  and  this 
will  not  be  granted  but  upon  allegation,  upon  oath,  that 
the  new  matter  could  not  be  produced  or  used,  by  the 
party  claiming  the  benefit  of  it  at  the  time  when  the 
decree  was  made.  If  the  court  is  satisfied  that  the  new 
matter  is  relevant  and  material,  and  such  as  might  prob- 
ably have  occasioned  a  diiferent  determination,  it  will 
permit  a  bill  of  review  to  be  filed."  In  the  case  of 
Bowyer  r.  LewiSy  1  H.  &  M.,  554,  Judge  Tucker,  in 
delivering  the  opinion  of  the  court,  on  page  558,  says : 
"The  authorities  cited  from  Mitford's  Chancery  Plead- 
ings, 78  to  84,  clearly  show  that  a  bill  of  review, 
properly  so  called,  is  granted  only  after  a  final  decree, 
either  upon  error  in  law,  appearing  in  the  body  of  the 
decree  itself,  or  upon  discovery  of  new  matter.  If,  then, 
this  be  a  proper  bill  of  review,  predicated  on  the  ground 
that  a  final  decree  had  been  pronounced  in  the  cause,  I 
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january^erm.*^^^^  ^^  "^^  premature  ;  the  caose  being  still  in  conrt, 
~and  subject  to  the  chancellor's  future  discretion^  upon 
every  paint  not  already  decided  upon  by  this  court,  upon 
appeal.  On  the  other  hand,  if  this  bill  be  a  supple- 
mental bill  only,  in  the  nature  of  a  bill  of  review,  the 
admission  or  rejection  of  it  by  the  chancellor,  whether 
properly  or  improperly  decided,  could  only  be  decided 
upon  by  this  court  after  a  final  decree  shall  be  had  in 
the  cause,  unless  .  the  chancellor,  in  his  discretion,  had 
granted  an  appeal/' 

In  this  opinion  Judge  Tucker  uses  these  words: 
'^  Until  this  was  done  the  cause  could  not  be  said  to  be 
out  of  court,  and  consequently  the  decree  not  final." 

In  the  case  of  Laidley  v.  Merrifield,  7  Leigh  346,  it 
was  decided  that  where  "  a  party  against  whom  a  decree^ 
interlocutory  in  its  nature,  has  been  rendered,  files  a  bill 
which  he  styles,  and  which  is  in  form  a  bill  of  review^ 
alleging  errors  on  the  face  of  the  decree,  as  well  as  new- 
facts  in  relation  to  the  matter  of  controversy,  and  pray- 
ing that  the  decree  be  reviewed  and  reversed:  Held, 
notwithstanding  the  form  of  the  bill,  it  shall  be  taken  as 
a  supplemental  bill,  in  the  nature  of  a  bill  of  review  and 
petition  for  rehearing."  In  that  case  Judge  Cabell,  in 
Lis  opinion,  on  page  353,  says :  "A  bill  of  review,  strictly 
speaking,  is  a  proceeding  to  correct  a  final  decree,  in  the 
same  court,  for  error  apparent  on  the  face  of  the  decree, 
or  on  account  of  new  evidence  discovered  since  the  final 
decree.  The  decree  being  final,  the  bill  of  review  is  not 
regarded  as  a  part  of  the  cause  in  which  the  decree  was 
rendered.  But  when  a  decree  is  only  interlocutory,  but 
liable  to  the  same  objections,  the  party  injured  must  seek 
his  redress  not  by  a  bill  of  review,  as  such,  but  by  peti- 
tion or  supplemental  bill  in  the  nature  of  a  bill  of  re- 
view. Such  petition  or  supplemental  bill  is  regarded  as 
a  part  of  the  very  cause,  the  decree  in  which  is  sought 
to  be  corrected,  and  any  order  or  decree  of  the  court  on 
the  petition  or  bill  is  only  interlocutory,  and  cannot  be 
appealed  from  in  England,  however  erroneous  or  unjust 
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it  may  be,  until  the  decree  which  is  sought  to  be  cor-j^n^'^y^p^j^^ 
rected  by  the  petition  or  bill  shall  itself  become  final." 
But  when  that  decree  becomes  final,  the  appeal  taken  from 
it  brings  up  every  part  of  the  cause,  and  will  lead  to  the 
correction  of  every  error,  in  whatever  stage  of  the  cause 
it  may  have  been  committed.  And  such  was  the  law  of 
Virffinia  until  the  statute  was  passed  allowing  appeals 
from  interlocutory  decrees.  That  statute,  however,  has 
produced  a  material  change  in  the  course  of  our  courts 
on  this  subject.^' 

In  the  case  of  Carter  v.  Allan,  21  Gratt.  241,  Judge 
Christian,  in  delivering  the  opinion  of  the  court,  in 
speaking  of  bills  of  review,  says:  "  In  the  first  place, 
the  new  matter  must  be  relevant  and  material,  and  such 
as,  if  known,  might  probably  have  produced  a  different 
determination.  In  the  iiext  place,  the  new  matter  must 
have  first  come  to  the  knowledge  of  the  party  after  the 
time  when  it  could  have  been  used  in  the  cause  at  the 
original  hearing.  Another  qualification  of  the  rule,  quite 
as  important  and  instructive,  is,  that  the  matter  relied 
upon  must  not  only  be  new,  but  it  must  be  such  as  the 
party,  by  the  use  of  reasonable  diligence,  could  not 
have  known." 

"A  bill  of  review  may  be  brought  upon  the  discovery 
of  new  matter — such,  for  example,  as  the  discovery  of  a 
release  or  a  receipt  which  would  change  the  merits  of  the 
claim  upon  which  the  decree  was  founded.  But  leave  of 
the  court  must  be  obtained  before  a  bill  of  review  can  be 
filed  on  this  ground ;  which  leave  to  file  it  will  not  be 
granted  without  an  affidavit  that  the  new  matter  could 
not  be  produced  or  used  by  the  party  claiming  the  ben- 
efit of  it  in  the  original  cause.  The  affidavit  must  also 
state  the  nature  of  the  new  matter,  in  order  that  the 
court  may  exercise  its  judgment  upon  its  relevancy  audi 
materiality.  Both  of  these  considerations,  to  which  iber 
affidavit  applies,  are  indispensible.  In  the  first  place,, 
the  new  matter  must  be  relevant  and  material,  and  sucU 
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^^~{^     determination.     Story's  Eq.  PL,  sections  412  and  413. 

Heira  of     ^^  scems  that  it  is  established  that  matter  discovered 

Njchoia.     afte,,  a  decree  has  been  made,  although  not  capable  of 

being  used  as  evidence  of  anything  which  was  previously 

in  iasue  in  the  cause,  but  constituting  an  entirely  new 

issue,  may  yet  be  the  subject  of  a  bill  of  review,  or  of  a 

supplemental  bill  in  the  nature  of  a  bill  of  review." 

Story's  Eq.  PL,  section  416  and  note  1. 

In  Young  v.  Keighly,  16  Ves.  (Jr.)  Ch.  348,  350,  Lord 
Eldon  said :  "  The  ground  of  a  bill  of  review  is  error, 
^  apparent  on  the  face  of  the  decree,  or  new  evidence  of  a 
feet  materially  pressing  upon  the  decree,  and  discovered 
at  least  after  publication  in  the  cause.  If  the  fact  had 
been  known  before  publication,  though  some  contradic- 
tion appears  in  the  cases,  there  is  no  authority  that  new 
euidence  would  not  be  sufficient  ground.  Cumulative, 
written  evidence,  it  seems,  has  been  admitted,  and  even 
written  evidence,  to  contradict  the  testimony  of  a  wit- 
ness. Attorney  General  v.  Tuimer,  Ambler  587;  Willan 
V.  Willan,  16  Ves.  (Jr.)  Ch.  72,  supposes  that  new  testi- 
mony of  witnesses  may  be  admissible.  "  But  if  it  be  ad- 
missible (upon  which  I  am  not  called  upon  to  decide)  it 
ought  to  be  received  with  extreme  caution,  and  only  of 
such  a  nature  as  ought  to  be  decisive  proof."  Story's 
EJq.  PL,  section  415,  note  3. 

There  is  another  important  qualification  which  is  in- 
deed desirable  from  the  very  language  of  Lord  Bacon's 
Ordinance,  and  that  is,  that  the  granting  of  such  a  bill 
of  review  for  newly  discovered  evidence  is  not  a  matter 
of  right;  but  it  rests  in  the  sound  discretion  of  the  court. 
It  may,  therefore,  be  refused,  although  the  facts,  if  ad- 
mitted, would  change  the  decree,  when  the  court,  look- 
ing to  all  the  circumstances,  shall  deem  it  productive  of 
mischief  to  innocent  parties,  or  for  any  other  cause  un- 
advisable." 

Mitford,  in  his  Equity  Pleadings,  page  205,  in  speak- 
ing of  bills  of  review,  says:    "  But  if  brought  upon  new 
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natter,  and  the  defendant  should  think  the  matter  notj^„yjJ.^®,i.gpj^ 
relevant,  probably  he  might  take  advantage  of  it  by" 
way  of  demurrer,  although  the  relevancy  ought  to  be 
•considered  at  the  time  leave  is  given  to  bring  the  bill." 
See  also  Story's  Eq.  PL,  section  636. 

The  evidence  set  forth  in  the  bill  of  review  as  newly 
discovered  must  appear  to  be  material  to  the  merits  of 
the  case.  Ord  v.  Noel,  6  Madd.  Ch.,  127,  Am.  ed.,  86  ; 
Livingstmi  v,  Hubba,  3  Johns.  Ch.  (N.  Y.)  124;  and  not 
5uch  evidence  as  might  have  been  discovered  with  ordi- 
nary' diligence,  before  the  decree.  Limngaton  v,  Hubba, 
above  cited,  and  Lan»ing  t.  Albany  Insurance  Co,,  1  Hop. 
Oi.  (N.  Y,)  102.  If  a  party  were  allowed  to  go  on  to  a 
decree  without  looking  for  evidence  which  might  be  ob- 
tained, by  proper  search,  and  afterwards,  by  finding  the 
evidence,  to  file  a  bill  of  review,  there  would  be  no  end 
to  such  bills.  Bingham  v.  DawsoUy  Jacob,  243,  4  Cond. 
Eng.  Ch.  Rep.,  114 ;  Pendleton  and  wife  v.  Fay,  Ac,  3 
Paige  Ch.  (N.  Y.)  206;  2  Robinson's  Practice  (old) 
416.  "In  regard  to  errors  of  law,  apparent  upon  the 
face  of  the  decree,  the  established  doctrine  is  that  you 
<»Dnot  look  into  the  evidence  in  the  case,  in  order  to 
show  the  decree  to  be  erroneous  in  its  statement  of  the 
&cts.  That  is  the  proper  office  of  the  court  upon  appeal. 
But  taking  the  facts  to  be,  as  they  are  stated  to  be  on 
the  face  of  the  decree,  you  must  show  that  the  court  has 
«rred  in  point  of  law.  If,  therefore,  the  decree  do  not 
contain  a  statement  of  the  material  facts  on  which  the 
decree  proceeds,  it  is  plain  that  there  can  be  no  relief  by 
a  bill  of  review,  but  only  an  appeal  to  some  superior  tri- 
bunal."    Stor}^'s  Eq.  PI.,  sec.  307. 

The  record  shows  this  to  be  a  peculiar  case — indeed, 
such  as  is  seldom  met  with.  The  demurrer  admits  the 
truth  of  the  material  allegations  of  the  bill,  to  which  it 
can  be  applied.  And  upon  a  careful  examination  of  the 
bill,  as  to  the  new  facts  and  evidence  alleged  to  be  dis- 
covered, it  seems  to  me  that  said  evidence  is  relevant, 
material  and  not  merely  cumulative,  but  decisive  in  its 
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januM-y^ Term.  ^®*"''®  upon  the  question  in  issue  between  the  parties  to 
"the  original  bill  and  bill  of  review.  The  plaintiff  ex- 
pressly avers  in  his  bill  of  review  that  it  "was  impossi- 
ble for  him  to  discover  this  new  tcstimonv  before  the 
former  trial,  and  that  he  had  used  due  diligence,  but  was 
unable  to  get  or  discover  the  same  until  the  original  bill 
was  dismissed/^ 

Looking  to  the  answer  of  said  James  and  consid- 
ering that  it  purported  to  be  sworn  to  by  him,  it  would 
be  unreasonable  to  hold  that  the  plaintiff  was  guilty  of 
negligence  or  laches  in  not  procuring  the  admissions,  or 
the  evidence  thereof,  earlier.  It  was  but  reasonable  for 
plaintiff  to  believe,  under  the  circumstances,  that  said 
James  would  not  make  such  admissions  after  his  answer 
was  filed,  notwithstanding  he  (plaintiff)  was  conscious 
that  the  admissions  were  true.  That  the  answer  of  said 
James  may  have  been  made  under  misapprehension  is, 
under  the  circumstances  and  facts  shown  in  evidence  in 
the  cause,  possible.  It  may  have  been  procured  by  im- 
position, deception,  or  fraud,  or  made  under  mistnke  or 
misapprehension.  It  is  seldom  that  men,  after  denying 
a  fact,  knowingly,  and  with  proper  understanding  of  the 
substance  and  meaning  of  the  oath,  afterwards  admit,  in 
writing,  in  the  presence  of  attesting  witnesses,  or  other 
persons,  a  fact  which  is  denied  by  the  oath.  If  the  alle- 
gations of  the  bill  of  review  are  true,  it  would  seem 
that  in  this  instance,  at  least,  it  has  been  done. 

At  the  time  plaintiff^s  answer  to  the  original  bill  was 
filed,  according  to  the  rules  of  courts  of  equity,  the  an- 
swer of  a  defendant  verified  by  his  oath,  so  far  as  it  was 
responsive  to  material  allegations  of  the  bill  and  con- 
tained denials  thereof,  not  only  had  the  effect  of  putting 
the  plaintiff  to  the  proof  of  the  material  allegations  de- 
nied, but  was  given  such  force  and  effect  as  evidence  that  ta 
overcome  them  it  required  the  evidence  of  two  witnesses 
to  the  same  fact,  or  one  witness  corroborated  by  circum- 
stances  equivalent  to  another  witness. 
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But  during  the  pendency  of  the  original  cause,  and  be-jg^^^'p^'^^^j.^, 
fore  its  dismissal,  it  was  provided  by  law  that  "When" 
;a  defendant  in  equity  shall  in  his  answer  deny  any  ma- 
terial allegation  of  the  bill,  the  effect  of  such  denial  shall 
only  be  to  put  the  plaintiff  on  satisfactory  proof  of  the  truth 
of  such  allegation,  and  any  evidence  which  satisfies  the 
court  or  jury  of  the  truth  thereof  shall  be  sufficient  to 
establish  the  same/'  Code  of  West  Virginia,  section 
fifty-nine,  chapter  one  hundred  and  twenty-five.  This 
law  was  in  force  at  the  time  the  cause  was  dismissed, 
rand  applied  to  the  answer  of  said  James.  The  force  and  ef- 
fect given  to  an  answer  in  chancery,  as  evidence  under  the 
rules  in  equity  prior  to  the  passage  of  this  section,  were 
not  inherent  to  or  inseparable  from  the  proceedings  and 
were  subject  to  be  modified  or  changed  at  the  pleasure  of 
Tthe  Legislature  during  the  pendency  of  a  suit  and  after 
the  filing  of  an  answer.  "It  must  also  be  evident  that  a 
Tight  to  have  one's  controversies  determined  by  existing 
.rules  of  evidence  is  not  a  vested  right.  These  rules  per- 
-tain  to  the  remedies  which  the  state  provides  for  its  cit- 
izens, and,  generally,  in  legal  contemplation,  they  neither 
•enter  into  and  constitute  a  part  of  any  contract  nor  can 
be  regarded  as  being  of  the  essence  of  any  right  which 
a  party  may  seek  to  enforce.  Like  other  rules  affecting 
the  remedy,  they  must,  therefore,  at  all  times,  be  subject 
to  modification  and  control  by  the  legislature  ;  and  the 
changes  which  are  enacted  may  lawfully  be  made  appli- 
cable to  existing  causes  of  action,  even  in  those  states  in 
which  retrospective  laws  are  forbidden.''  Cooley's  Con. 
Jjim.,  366,  367  and  authorities  cited  in  notes  1  and,  2, 
on  page  367. 

'*The  true  principle  of  the  operation  of  acts  of  part  per- 
formance seems  only  to  require  that  the  acts  in  question 
be  such  as  must  be  referred  to  some  agreement  and  may 
Ibe  referred  to  the  alleged  one  that  they  prove  the  exis- 
tence of  some  agreement  and  are  consistent  with  the  one 
-alleged.*'  Fry  on  Specific  Performance,  Am.  cd., 
page  252,  section  386.     The  principle  upon  which  courts 
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jaiiii»ry''Tenii.  ^^  ^^'^^^y  excrcisc  their  jurisdiction  in  decreeing  specific 
Nichols  performance  of  a  parol  agreement^  accompanied  by  part 
Heiwof  performance,  is  the  fraud  and  injustice  which  would  re- 
sult from  allowing  one  party  to  refuse  to  perform  his- 
part,  after  performance  by  the  other,  upon  the  faith  of  the 
contract.  /6id,  254,  section  388.  The  agreement  which 
the  acts  of  ^art  performance  allowed  to  be  set  up  by  parol 
evidence  must  be  of  such  a  natui-e  that  the  court  would 
have  had  jurisdiction  in  respect  of  it,  in  case  it  had  been 
in  writing.  Ibid,  266,  section  392.  Where  the  engage- 
ment is  of  an  honorary  and  not  of  a  legal  character^ 
part  performance  gives  the  court  no  jurisdiction,  and 
there  can  be  no  part  performance  of  an  incomplete  agree- 
ment. Ibid,  257,  sections  393,  394 ;  Lowry  t?.  Buffingtan^ 
6  W.  Va.,  249. 

Upon  the  whole  it  seems  to  me  that  the  bill  of  review 
is  good  and  sufficient — that  the  court  properly  allowed  it 
to  be  filed  and  did  not  err  in  overruling  demurrer  there- 
to. But  I  think  it  is  clear  that  the  bill  of  revivor  should 
have  been  against  the  personal  representative  of  the  de- 
cedent James,  as  well  as  his  legal  heirs.  But  the  per- 
sonal representative  of  the  said  decedent  was  not 
made  a  party  to  the  bill  of  revi\'or,  and  the  bill  of  re- 
view had  not  otherwise  been  revived  against  such  per- 
sonal representative.  The  personal  representative  had 
unquestionably  the  right  to  contest  the  payment  of  the 
alleged  purchase  money,  and  in  this  view  it  is  material 
that  the  cause  should  be  revived  against  him  as  ^yell  as- 
the  legal  heirs  of  the  decedent.  The  personal  represen- 
tative not  being  made  a  party  to  the  bill  of  revivor  iii» 
this  cause,  the  demurrer  to  the  bill  of  revivor  should 
have  been  sustained  by  the  court  and  leave  given  to  the 
plain tifi^ to  file  an  amended  bill  of  revivor  making  the- 
personal  representative  a  party  there  to  ► 

The  record  fails  to  disclose  that  process  was  served  on 
all  the  defendants  to  the  bill  of  revivor,  or  that  any  pro- 
ceedings were  taken  at  rules  against  those  defendants 
upon  whom  the  process  was  served.    On  overruling  the- 
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demurrer  the  court  should  have  made  a  rule  upon  the  de-januan^'xerm. 
fendantSy  who  did  not  then  answer,  to  answer  before  pro-' 
oeeding  to  set  aside  and  annul  the  order  or  decree  made 
dismissing  the  plaintiff's  original  bill.  Code  of  West 
Va.,  ch.  125,  sec,  30 ;  Pecks  t?.  ChamberSy  supra  ;  SuUon 
r.  Gaiewood  and  wife,  6  Munf.  398 ;  2d  vol.  Robinson's 
(old)  Practice,  302. 

Some  question  may  hereafter  arise  in  the  cause  be- 
tween plaintiff  and  Isaac  Nichols,  as  a  purchaser  from 
the  said  decedent  of  the  land  in  controversy,  with  or  with- 
out notice,  or  as  a  pendente  lite  purchaser,  as  to  whether  any 
effect  can  be  given  to  the  simple  admissions  of  the  dece- 
dent, made  in  relation  to  the  contract  between  him 
and  plaintiff,  after  said.  Isaac  may  have  purchased  the 
same,  but  I  do  not  now  intimate  any  opinion  upon  that 
question  as  it  does  not  arise  upon  the  pleadings  involved 
by  the  demurrer. 

For  the  foregoing  reasons  the  said  decree  of  the  circuit 
court  of  said  county  of  Nicholas  rendered  on  the  13th 
day  of  November,  1871,  must  be  reversed  and  annulled 
and  the  appellant  Isaac  Nichols  recover  against  the  ap- 
pellee Alexander  Nichols,  his  costs  about  the  prosecution 
of  his  appeal  in  this  Court  expended. 

The  other  Judges  concurred. 

The  following  is  the  decree  rendered  in  this  Court. 
This  Court  proceeding  to  render  such  decree  in  the  cause 
as  the  said  circuit  court  should  have  rendered,  it  is  ad- 
judged, ordered,  and  decreed  that  the  demurrer  of  the 
defendants  to  the  said  bill  of  review  be  overruled,  but 
that  the  demurrer  of  the  defendants  to  the  bill  of  revivor 
filed  in  this  cause  be  sustained.  And  this  cause  is  re- 
manded to  the  said  court  for  further  proceedings  therein 
to  be  had  with  leave  to  the  plaintiff  to  file  an  amended 
bill  of  review  and  an  amended  bill  of  revivor  or  an 
amended  bill  of  revivor  alone,  as  he  may  choose,  to  revive 
this  cause   against  the  personal   representative  of  said 
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januiuT  Term.  J^^^^s  Nicbols,  deceased,  as  well  as  his  legal  heirs,  aud 
'to  the  defendant  Isaac  Nichols  to  file  his  answer  subject 
to  all  proper  exceptions,  and  for  further  proceedings 
there  to  be  had  according  to  the  principles  settled  by  the 
written  opinion  filed  in  this  cause  and  further  according 
to  the  rules  and  principles  governing  courts  of  equity. 

Decree  Reyeiused  and  Corrected  in  Appellate 
Court  and  Cause  Bemanded  for  Further  Pro- 
ceedings. 
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CHARLESTON: 


Wallace  v.  McCarty. 

February  23, 1876. 

1.  Where  Rn  undcrtakins  taken  bv  an  officer  under  the  provisions  of        1875. 

_  Januarj  Term, 
the  first  section  of  chapter  one  hundred  and  forty-two  of  the  code 

of  "West  Virginia,  of  1868,  shows  upon  its  face  that  the  fieri 
faeitis  was  levied  upon  various  articles  of  personal  property 
which  were  valued  by  the  officer,  in  the  aggregate,  at  $626,  and 
that  the  day  fixed  in  the  undertaking  for  the  delivery  of  a  large 
part  of  said  property  had  passed  at  the  execution  of  the  undertak- 
ing— the  undertaking  is  not  good,  under  the  provisions  of  said 
chapter  of  said  Code,  but  is  materially  defective  and  irregular 
And  in  a  case,  upon  notice  motion  for  judgment  upon  such  un- 
dertaking, under  said  chapter,  it  is  competent  for  the  court  to 
quashsuch  undertaking,  on  motion  of  the  defendants. 

2.  It  is  error  for  the  court  to  refuse  to  quash    such   undertaking  and 

proceed  to  give  judgment  thereon  against  the  defendants  for 
$626,  the  value  of  the  property  stated  in  the  undertaking. 

Supersedeas  to  a  judgment  of  the  circuit  court  of  Poca- 
hontas county  rendered  on  the  11th  day  of  March,  1872, 
in  a  proceeding  therein  pending,  in  favor  of  Matthew 
Wallace  against  John  W.  D.  McCarty,  Alvin  Clark, 
John  D.  Kinnison  and  Andrew  J.  Overholt.  The  other 
material  facts  appear  in  the  statement  of  the  case  by  the 
Conrt.  The  supersedeas  was  granted  on  the  petition  ol 
said  defendants  below. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court,  presided  at  the  trial. 

Robert  F,  Dennis  and  Samuel  Price  for  the  appellants. 

Adam  C.  Snyder  for  the  appellee. 
25 
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January  Term.       HaYMOND,  PRESIDENT  : 

widiaoe  The  plaintiff,  prior  to  the  March  term,  1872.  of  the 
McCartv.  circuit  court  of  the  county  of  Pocahontas,  caused  a  writ- 
ten notice  to  be  served  on  ihe  defendants  that  he  would,, 
at  that  term  of  said  court,  move  the  court  for  judgment 
against  defendants  for  $626,  with  interest  thereon  from 
the  1st  day  of  July,  1871,  upon  an  undertaking  entered 
into  by  them  on  the  1st  day  of  July,  1871,  for  the  deliv- 
ery of  certain  personal  property  therein  named. 

At  the  said  March  term,  1872,  by  consent  of  the  par- 
ties by  their  attorneys,  the  cause  was  ordered  to  be  dock- 
eted and  continued  until  a  subsequent  day  of  the  term. 
On  the  next  day,  which  was  the  9th  day  of  March,  1872, 
the  parties  appeared  in  court,  and  the  defendants  moved 
the  court  to  quash  the  undertaking,  but  the  court  over- 
ruled the  motion ;  and  thereupon  the  defendants  filed  a 
plea  in  writing,  denying  the  execution  of  the  undertak- 
ing, to  which  the  plaintiff  replied  generally.  This  is 
disclosed  by  the  order  of  the  court  made  on  the  9th  dav 
of  March,  1872.  The  court  heard  the  evidence  adduced, 
and  decided  the  cause  withouttheinterpositionof  a  jury, 
and  rendered  a  judgment  against  the  defendants  on  the 
undertaking  for  the  sum  of  ¥626,  with  interest  from  the 
29th  day  of  July,  1871,  and  the  costs  of  the  motion. 
The  judgment  was  not  rendered  until  the  11th  day  of 
March,  1872.  On  the  trial  of  the  motion  the  defendants 
filed  a  bill  of  exceptions  to  the  opinion  of  the  court. 
The  undertaking,  among  other  things,  appears  in  the 
bill  of  exceptions,  but  is  not  there  correctly  copied  ;  but 
by  agreement  of  the  attorneys  for  the  parties,  in  this 
Court,  the  original,  as  filed  in  the  clerk's  office  and  as  it 
was  when  the  court  gave  judgment  thereon,  was,  at  the 
hearing  of  the  cause,  presented  to  this  Court  to  be  exam- 
ined and  considered  in  connection  with  the  record,  and 
as  part  of  the  cause.  The  undertaking,  on  its  face  and 
as  it  appears  in  the  record,  is  substantially,  in  most 
particulars,  according  to  the  form  prescribed  by  the 
first  section   of   chapter    one    hundred    and    forty-two 
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of  the  Code  of  this  State.  But  the  undertaking,  asj^nuar^  Term. 
recited  in  the  record,  after  reciting  the  property"  "^^^i;;^^;^ — 
levied  on,  proceeds  thus,  viz:  "Now,  .therefore,  we,  mcOiVu. 
and  each  of  us,  undertake  that  the  said  J.  W.  D. 
McCarty,  (the  execution  debtor,)  will  deliver  the 
said  property  to  the  said  sheriff,  at  Mill  Point,  on  the 
29th  day  of  July,  1871,  then  and  there  to  be  sold  to  sat- 
isfy such  execution  ;  and  in  case  he  fails  to  do  so  that  we, 
or  either  of  us,  will  pay  to  the  said  Matthew  Wallace  the 
sum  of  $626.  Three  horses  to  be  delivered  at  Huntersville 
on  the  7th  day  of  August,  1871,— the  sum  of  $626. 
Given  under  our  hands  this  31st  day  of  July,  1871." 
According  to  the  face  of  the  undertaking,  as  the  original 
appears,  "  four  cows,  three  calves,  thirteen  hogs,  one 
i^agon,  and  the  half  of  one  wagon,"  was  the  property 
levied  on  and  to  be  delivered ;  but  immediately  after  are 
these  words,  all  of  which  are  crossed  out,  but  can  still 
be  read  as  originally  written,  "  and  three,"  with  the  word 
"  two  "  written  immediately  above  it,  "  head  of  horses, 
the  horses  to  be  delivered  at  Huntersville,  in  front  of  the 
conrt  house  door,  on  the  1st  day  of  August,  1871,"  &c. 
The  facts  proven,  as  certified  by  the  court,  show  "  that 
three  horses  were  valued  by  the  deputy  sheriff,  and,  ac- 
cording to  his  valuation  placed  upon  the  property,  it 
took  three  horses,  together  with  the  other  property, 
to  make  the  sum  mentioned  in  said  undertaking,  and 
that  valuation  was  inserted  in  the  undertaking  when 
it  was  signed,  which  signing  occurred  some  days  be- 
fore the  delivery  thereof,  except  as  to  the  defend- 
ant Overholt ;  that  the  defendant  McCarty  had  promised 
his  attorney  to  prepare  the  undertaking,  with  a  recital 
therein,  among  other  things,  that  three  horses  had  been 
levied  on,  but  that  while  the  undertaking  was  in  the 
possession  of  said  McCarty,  and  before  the  time  of  de- 
livery to  the  deputy  sherift,  the  word  '  three '  was 
erased  and  '  two'  substituted  therefor  ;  that  at  the  time 
ot  the  acknowledgment  and  delivery  of  said  undertak- 
ing all  the  undertakers  were  convened  at  the  request  of 
the  deputy  sheriff,  McKeevar,  when  the  defendant  Over- 
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January  Term.  ^^^^^  Signed  the  Same;  and  after  the  ssCaie  had  been  ac- 
'knowledged  and  delivered  by  the  several  undertakers, 
^ho  had  all  left  the  room  and  were  standing  on  the  out- 
•side  of  the  house,  excepting  the  defendant,  McCarty, 
who  was  still  present,  the  said  deputy  sheriff  changed  the 
word  ^  two '  to  '  three,'  thus  inserting  three  horses  in- 
stead of  two.'' 

The  foregoing  facts  were  proved  by  the  plaintiff  and 
the  defendants  then  proved,  "that  when  they  signed,  ac- 
knowledged and  delivered  the  said  undertaking  to  the 
said  deputy  sheriff  there  were  only  two  horses  men- 
tioned and  named  in  said  undertaking ;  that  after  they 
had  signed,  acknowledged,  and  delivered  said  undertak- 
ing the  said  deputy  sheriff  changed  the  word  two  to  three 
and  inserted  three  horses  in  said  undertaking;  that  after 
the  same  was  thus  altered  by  the  said  deputy  sheriff,  it 
was  not  re-acknowledged  or  re-delivered  by  the  said  un- 
dertakers." 

From  the  face  of  the  undertaking  it  appears  that  the 
day  specified  for  the  delivery  of  a  considerable  part  of 
the  property  had  passed  when  the  undertaking  was  exe- 
cuted— that  is  all  the  property  mentioned  in  the  under- 
taking except  the  horses — and  the  value  of  this  property 
<5onstituted  a  part  of  the  value  placed  upon  all  the  prop- 
erty including  the  horses,  to- wit :  the  said  $626. 

The  undertaking  provided  for  by  the  Code  of  1868,  takes 
the  place  of  the  forthcoming  bond  provided  for  by  former 
laws.  The  first  section  of  chapter  one  hundred  and 
forty-two  of  the  Code  of  1868,  provides  that,  "The  sher- 
iff or  other  officer  levying  a  distress  warrant,  or  a  writ  of 
Jieri  facias  issued  from  the  office  of  the  clerk  of  a  circuit 
court,  may  take  from  the  debtor  an  undertaking  signed 
by  himself  or  by  some  person  for  him  with  one  or  more 
good  securities  in  from  or  effect  as  follows,  viz : 

''    "            '    I  Undertaking  for  delivery  of  pro- 
CD.,  ^defendant.   J  Frty. 
Whereas  the  sheriff  of  the  county  of (or  other 


OP  WEST  VIRGIN  FA.  19T 

officer  as  the  case  may  be)  by   virtue  of  a  writ  of  fi^jacauATj\erm.. 
facias  (or  distress  warrant,  as  the  case  may  be)  against     yf^^c^ 
the  property  of  the  said  C.  D.  has  levied  upon  the  fol-     Mccirty. 
lowing  property,  to-wit :  (here  describe  the  property :) 
Now,  therefore,  we,  and  each  of  us,  undertake  that  the 
said  C.  D.  will   deliver  the   said  property   to  the   said 

sheriff  (or  other  oificer,)  at  on  the   day   of 

,  then  and  there  to  be  sold  to  satisfy  said  execu- 
tion (or  distress  warrant ;)  and  in  case  he  fails  to  do  so, 
that  we,  or  either  of  us,  will  pay  to  the   said  A.  B.  the 

gum  ot dollars.     Given  under  our  hands,  this 

day  of . 

The  sum  specified  in  such  undertaking  shall  be  the 
true  value  of  the  property  levied  on,  to  be  ascertained 
and  fixed  by  the  sheriff  or  other  officer  making  the  levy. 
Upon  the  giving  of  the  undertaking,  as  herein  provi- 
ded, the  property  so  levied  upon  shall  be  permitted  to 
remain  in  the  possession  of  the  debtor  at  his  risk." 

The  third  section  of  said  chapter  provides  that  "if 
the  property,  or  any  of  it,  mentioned  in  the  undertaking- 
be  not  delivered  as  therein  provided,  the  officer,  unless 
payment  be  made  of  the  amount  due  on  the  execution  or 
warrant,  including  his  fees  and  commissions,  shall  forth- 
with return  the  said  undertaking  to  the  clerk's  office- 
from  which  the  execution  issued,  or  if  it  be  a  distress 
warrant,  to  the  clerk's  office  of  the  circuit  court  of  the 
county  in  which  such  warrant  was  issued.  The  clerk 
shall  indorse  on  the  undertaking  the  date  of  its  return ; 
and  against  such  of  the  persons  who  signed  the  same  as 
may  be  alive  when  it  is  so  returned,  it  shall  have  the 
forceof  a  judgment.  But  no  execution  shall  issue  thereon 
under  this  section." 

The  fourth  section  of  the  same  chapter  provides,  that 
''the  persons  signing  said  forfeited  undertaking  shall  be 
lUble  for  value  of  the  property  therein  mentioned,  not 
delivered  as  aforesaid,  with  interest  on  such  value  from 
the  date  of  the  undertaking.  And  the  payee  in  such 
undertaking,  or  his  assignee  or  personal  representative^ 
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T-«„«l^J*%-,™  mav  recover  said  sum  and  interest,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  his  demand  against  the 
defendant  in  the  execution  or  warrant,  with  costs,  hv 
action  or  motion  against  the  persons  signing  said  under- 
taking. And  in  case  the  said  payee  fail  for  any  cause 
to  recover  a  judgment  on  said  undertaking,  or  to  col- 
lect the  amount  specified  in  any  such  judgment,  or  any 
part  thereof,  he  may  proceed  against  the  defendant  in 
the  original  judgment,  for  the  amount  remaining  unpaid 
in  the  same  manner  as  if  said  undertaking  had  not  been 
given." 

The  sections  of  the  Code  which  have  been  quoted,  as 
well  as  the  prescribed  form  of  the  undertaking,  evident- 
ly contemplate  that  the  prapcrty  valued  by  the  officer, 
the  aggregate  value  of  which  shall  be  inserted  in  the 
undertaking,  shall  be  delivered  to  the  officer  at  a  day  in 
the  future,  and  that  the  undertaking  shall  be  for  the  de- 
livery of  the  property,  so  valued,  at  a  future  day,  and 
not  for  the  payment  of  the  value  in  whole,  or  in  part, 
except  upon  failure  to  deliver. 

In  the  case  before  us  a  large  portion  of  the  property, 
valued  according  to  the  terms  of  the  undertaking,  could 
not  be  delivered  on  any  day  in  the  future,  because  the 
day  fixed  for  its  delivery,  in  the  undertaking,  had  passed 
at  the  date  ot  the  undertaking.  And  the  effect  of  the 
undertaking  was  for  the  payment,  at  least,  the  value  of 
that  part  of  the  property,  if  not  the  whole  $626 — the 
value  of  the  whole  property. 

In  the  case  of  Pleasants  v.  Lavis,  1  Wash.  273,  it  was 
decided  that  "a  delivery  of  part  of  the  property  is  not  a 
performance  of  the  condition  of  a  forthcoming  bond, 
but  if  the  shcrifl  receive  and  sell  what  is  delivered  the 
amount  is  to  be  credited  on  the  bond." 

There  is  no  proof  that  the  thirty-first  day  of  July  is 
not  the  true  date  of  the  undertaking,  or  that  the  date  in- 
serted and  appearing  in  the  undertaking  was  inserted  by 
mistake.  The  date  of  the  undertaking,  as  shown  on 
its  face,  is  the  31st  day  of  July,   1872.     As   the  case 
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stands  that  mast  be  taken  as  the  true  date.     It  was  com-j^„„j^*jy^^gy^ 
petent  for  the  court  to  quash  a  forthcoming  bond  for  de-      ^^j^^ 
fects  and  irregularities.  Dovmmanv.  C%twn,^or.,  2  Wash,     ucciitj, 
189  ;  Qmch  v.  MUlei\  2  Leigh,   545.     In   each  of  these 
cases  the  bond  was  quashed  on  motion  of  the  defendant. 
The  undertaking  in  this  case   is  substantially  defective 
and  irregular.     It  is  not  such  an  undertaking  as  is   pre- 
scribed by  the  statute  in  such  cases,  but  is  materially  and 
fatally  diflferent  and  variant  therefrom.     The  proceeding 
by  notice  and  motion  is  a  statutory   proceeding,   exclu- 
sively,  and   the   court  should   have  quashed  the  under- 
taking when  moved  so  to  do  by  the  defendants. 

The  one  hundred  and  twenty-first  chapter  of  the  Code 
of  West  Virginia  provides  that  "on  a  motion  when 
an  issue  of  fact  is  joined,  and  either  party  desires  it,  or 
when  in  the  opinion  of  the  court  it  is  proper  a  jury  shall 
be  impannelled,  unless  the  case  be  one  in  which  the  re- 
covery is  limited  to  an  amount  not  greater  than  $20  exclu- 
sive of  interest."  In  the  case  of  Burke,  Admr,  &c.,  v.  Jjcvy^s 
Exor8.  1  Rand.  1  it  was  decided  that  "when  none«</ac<um 
is  pleaded  to  a  motion  on  a  forthcoming  bond  the  court 
may  render  judgment  without  the  intervention  of  a  jury 
to  trv  the  issue  at  their  discretion.'^  This  decision 
was  made  before  the  enactment  of  the  present  statute. 
But  in  Claflin  &  Co.,  v.  Steenbock  &  Co,,  18  Gratt.,  842, 
it  was  held  that  "On  a  motion  to  abate  an  attachment  on 
the  ground  that  it  was  issued  on  false  suggestion  and 
without  sufficient  cause,  the  plaintiff  declining  to  express 
any  wish  for  a  jury,  and  the  defendant  expressing  a  wish 
that  a  jury  might  be  dispensed  with,  and  that  the  court 
should  hear  and  decide  the  case ;  the  court  should  hear  and 
decide  it."  The  decision  was  made  under  the  last 
named  section  which  is  in  the  code  of  Virginia.  Sec.  8 
p.  708. 

Upon  a  motion  for  judgment  upon  a  forthcoming  bond 
if  there  is  an  issue  of  fact  made  by  the  pleadings  and 
neither  party  ask  for  a  jury  the  court  may  try  it  or  direct 
a  jury,  either,  in  the  exercise  of  its  discretion.     "No  for- 
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Janualy  ^Tenn.  ^^^  ^ssue  need  be  joined  on  a  motion  on   a  forthcoming 

Waihice     ^ond,  as  the  pleadings  may  be  are  tejius  and  the   court 

Mc(irty.     ™*y  pronounce  judgment  on  the  evidence."     MeKiiister 

V.  Garrott,  3  Rand.    554.     Where  either  party  desires  a 

jury  the  better  practice  is  to  make  up  an  issue  of  the  fact 

to  be  tried. 

Other  questions  were  raised  and  argued  at  the  hearing 
of  this  cause  before  this  Court,  but  under  the  view  taken 
of  the  undertaking,  upon  its  face,  they  do  not  properly 
arise  for  determination.  As  to  whether  the  undertak- 
ing  might  be  held  good  at  common  law  is  not  determined. 

For  the  foregoing  reasons  the  said  judgment  of  the  cir- 
cuit court  of  the  county  of  Pocahontas,  rendered  in  tins 
cause  on  the  11th  day  of  March,  1872,  must  be  reversed 
and  annulled  and  the  plaintiffs  in  error,  recover  against 
the  defendant  in  error,  (Mathew  Wallace)  their  costs  in 
this  Court  expended.  And  this  Court  proceeding  to 
give  such  judgment  as  said  circuit  ought  to  have  given  it 
is  considered  that  the  finding  of  said  circuit  court  in  the 
cause  be  set  aside  and  that  the  undertaking  filed  in  this 
cause  be  quashed  and  that  this  cause  be  dismissed  and  that 
the  defendants  recover  against  the  plaintiff  their  costs 
about  their  defence  in  this  cause  expended. 

The  other  Judges  concurred. 

Judgment  Reversed  and  Cause  Dismissed. 
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CHARLESTON, 


Griffie  r.  McCoy. 
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February  28,  1876.  ,^8  ^ 

47    123 

1.  In  an  action  of  debt,  a  plea  of  payment  was  filed  in   court,   and        1S76.  j47   679 

issue  thereon  properly  naade  up.    At  the  vamo  time  the  defend- 1 

ant,  by  leaye  of  the  court,  filed  other  pleas  in  writing,  some  of 
which  were  imroatorial — no  objection  appearing  to  have  been 
made  to  the  filing  of  such  pleas.  There  does  not  appear  to  have  been 
a  nu>tion  made  to  reject,  or  demurrer,  or  any  reply  or  issue  made 
up  on  the  pleas.  In  this  confused  state  of  pleadings  the  parties 
waived  a  Jury,  and  agreed  to  submit  the  case  to  the  court.  On 
appeal  by  the  plaintiff— Hxld  : 

That  when  the  appellate  court  clearly  sees  that  one  of  the  immi^ 
terial  pleas  in  the  trial  of  the  cause  must  have  been  considered  by 
the  court  as  being  filed,  and  the  matters  therein  plead  considered 
by  the  court  as  though  it  was  a  good  plea,  and  itsue  thereon  made 
up;  and  that  said  plea  and  the  matters  therein  plead  must  have 
entered  into  and  effected  the  judgment  of  the  court  to  the  preju- 
dice of  the  plaintifi,  the  appellate  court  will  reverse  the  judgment 
for  that  cause,  set  aside  the  finding  of  the  court  and  direct  a  new 
trial,  with  leave  to  perfect  the  pleadings  before  such  new  trial  is 
had. 

2.  In  the  trial  of  the  focts  in  the  case  the  court  occupied  the  relation 

to  the  case  that  a  jury  would  have  had  the  case  been  tried  by  a 
jury. 

This  was  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  Greeobrier  county^  granted  on  the  petition  of 
Joseph  Griffie^  praying  a  reversal  of  said  judgment^  ren- 
dered in  a  suit  wherein  said  petitioner  was  plaintiff  and 
John  P.  McCoy  defendant. 

The  &cts  appear  in  the  opinion  of  the  Court. 

The  Hon.  Nathaniel  Harrison,  judge  of  said  circuit 
court,  presided  at  the  trial  below. 
26 
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januar^yTCTiii.     ^dam  C.  Sfiyder  for  the  appellant. 
GrSe  John  IF.  Harris  for  the  appellee. 


V. 

McCoy. 


Raymond,  President: 

The  plaintiff  brought  his  action  of  debt  against  the 
defendant  in  the  circuit  court  of  Greenbrier  county  on 
the  25th  of  April,  1868.  At  June  rules,  1868,  plaintiff 
filed  his  declaration,  in  which  he  counts  upon  two  writ- 
ings obligatory  of  the  defendant  to  the  plaintiff,  one  of 
which  is  for  $600,  dated  the  29th  day  of  March,  1 862, 
payable  one  day  after  date,  and  the  other  for  $262.53, 
dated  the  5th  day  of  November,  1867,  and  payable  one 
day  after  date.  The  declaration  demands  of  the  defend- 
ant $862.53,  the  aggregate  amount  of  said  two  writings 
obligatory.     Profert  is  made  of  said  writings  obligatory. 

At  a  term  of  said  court  held  on  the  17th  day  of  Sep- 
tember, 1868,  an  order  in  these  words  was  entered  in 
the  cause,  viz  :  "  This  day  came  the  parties,  by  their  at- 
torneys, and,  on  motion  of  the  defendant,  the  judgment 
entered  at  rules  in  the  clerk's  office  is  set  aside,  and 
thereupon  he  pleaded  the  plea  of  payment,  to  which  the 
plaintiff  replied  generally,  and  put  himself  Ujwn  the 
country  and  the  defendant  likewise,  with  leave  to  file 
special  pleas,  which  are  filed  accordingly,  and  this  cause 
is  continued  until  the  next  term." 

The  first  special  plea  in  writing  disclosed  by  the  record 
is  in  substance  that  the  plaintiff  his  action  should  not 
have  or  maintain  against  the  defendant  as  to  the  sum  of 
$600,  part  of  the  $862.53  in  the  declaration  mentioned, 
because  the  said  writing  obligatory  given  for  said  sum 
of  $6C0  was  for  the  consideration  of  so  many  treasury 
notes  of  the  so-called  Confederate  States  as  purported  to 
be  of  the  amount  and  value  of  $600,  and  none  other, 
and  that  the  Said  notes  were  ah  illegal  currency,  issued 
by  a  power  in  rebellion  against  the  Government  of  the 
United  States,  and  for  the  purpose  of  waging  war  against 
the  same.  And  this  plea  concludes  with  the  usual  veri- 
fication, "  and  this  he  is  ready  to  verify." 
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The  secfynd  plea  alleges,  in  substance,  that  before  thejanuary  T^irf. 
execution  of  the  said  writings  obligatory,  to  wit,  on  the  GriAe 
1st  day  of  October,  1866,  the  defendant  was  indebted  to  McCoy, 
the  plaintiff  in  the  sura  of  $  for  goods,  &c.,  before 
that  time  purchased  of  the  plaintiff,  and  that  on  said  day 
he  paid  the  plaintiff  $100  in  part  payment  of  said  indebt- 
edness, and  that  subsequent  thereto,  and  on  the  5th  day 
of  November,  1867,  the  plaintiff  presented  to  him  an  ac- 
count amounting  to  $262.'^)3,  and  requested  the  defendant 
to  close  the  same  by  bond ;  and  that  the  defendant,  for- 
getting for  the  moment  the  payment  of  the  sum  of  $100 
upon  the  said  account  as  aforesaid,  made  to  the  plaintiff 
his  writing  obligatory  for  the  same,  which  is  the  said 
writing  obligatory  for  $262.53  in  the  declaration  men- 
tioned ;  that  immediately  thereafter  defendant  recollected 
the  said  payment  of  $100,  and  demanded  of  the  plaintiff 
that  he  should  forthwith  enter  the  same  as  a  credit  upon 
the  said  writing  obligatory  as  of  the  date  of  payment, 
which  the  plaintiff  refused  to  do  or  to  credit  him  there- 
for on  any  other  bond  whatever  executed  by  the  defend- 
ant upon  consideration  deemed  valid  in  law.  And  that 
by  reason  of  the  premises  a  right  has  accrued  to  the  de- 
fendant to  demand  from  the  plaintiff  the  said  $100,  with 
interest  from  the  1st  day  of  October,  1866,  and  to  have 
the  same  set  oft  and  allowed  against  the  said  writing  ob- 
ligatory for  $262.53  in  the  declaration  mentioned.  This 
plea  concludes,  "  And  this  he  is  ready  to  verify.^' 

The  third  plea  detends  as  to  $100,  part  of  the  $862.53 
in  the  declaration  mentioned,  because  before  the  com- 
mencement of  the  suit,  viz  :  on  the  1st  day  of  October, 
1866,  he  paid  the  plaintiff  the  said  sum  of  $100.  This 
plea  concludes  with  the  same  verification. 

Tho  fourth  plea  is  that  the  defendant,  on  the  Ist  day 
of  January,  paid  the  plaintiff  the  sum  of  $862.53  in  th^ 
declaration  demanded,  and  concludes  with  the  same  veri- 
fication. I  have  mentioned  these  pleas  as  they  appear 
in  the  record. 
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i^Teiau.     ^^^  record  does  npt  disclose  that  any  replication  or 
0^^     demurrer  was  ever  filed  to  any  of  said  pleas^  unless  it  is 
M6O0W      ^  ^^  considered  that  the  fourth  plea  in  writing  is  the 
"  plea  of  payment ''  mentioned  in  said  order. 

But  at  a  term  of  said  court  held  on  the  23d  day  of 
June^  1869,  this  further  and  final  order  and  judgment  in 
the  cause  was  made  and  entered,  to-wit:  ''This  day  came 
the  parties,  by  their  attorneys,  and  the  parties  waiving  a 
jury,  agree  to  submit  the  case  to  the  court ;  whereupon 
it  is  considered  by  the  court  that  the  plaintiff  recover 
against  the  defendant,  $262.53,  with  legal  interest  there- 
on from  the  6th  day  of  November,  1867,  till  paid  and  his 
costs  by  him  in  this  behalf  expended. 

No  bill  of  particulars,  or  specification  of  payments,  is 
«hewn  by  the  record  to  have  been  filed  with  any  of  the 
pleas  or  otherwise.  All  the  pleas  mentioned  seem  to 
have  been  filed — ^they  were  not  stricken  from  the  record 
— ^but  were  filed  at  the  term  before  said  final  judgment 
and  so  far  as  the  record  shows  remained  and  were  pleas 
filed  in  the  cause  at  the  time  said  final  judgment  was 
irendered,  although  no  replication  or  demurrer  had  ever 
been  made  to  either  of  the  three  first  named  or  issue  in 
any  way  thereon  joined. 

Upon  this  state  of  the  case  the  question  presented  for 
determination  now  by  this  Court  is,  was  it  error  ior  the 
circuit  court  to  hear  and  determine  the  cause  without  re- 
plication to  said  three  first  named  pleas  or  any  of  them, 
or  without  first  having  disposed  of  said  pleas  in  some 
regular  way.   '' 

In  the  case  of  Renick  v.  CoiTell,  Admr,,  4  W.  Va.  627, 
the  defendant  filed  a  plea  of  payment,  to  which  there 
was  a  general  replication,  and  also  two  special  pleas  to 
which  there  was  no  replication.  The  jury  found  for  the 
plaintiff  and  the  defendant  appealed  to  the  Supreme 
Gourt  of  Appeals.  Berkshire,  Judge,  in  delivering  the 
opinion  of  the  Court  in  that  case  says :  ''The  first  objeo- 
iion  relied  on  for  reversing  the  judgment  complained  of 
is  the  failure  to  make  up  the  issues  on  the  two  special 
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pleas  filed  by  the  defendant.  Whether  this  be  error,  ofj^^^**f|j^,^ 
which  the  appellants  can  avail  themselves  here  must  de-  ^hHH — 
pend  on  the  question  whether  the  pleas,  or  either  of  th«n,  ifcc^r. 
present  a  bar  to  the  plaintifiPs action.  For,  if  they  do  not^ 
and  are  bad  in  substance,  then  it  is  clear  that  the  defen<* 
dantft  were  not  injured  by  such  omissions,  as  any  issue 
that  might  have  been  had  upon  them  would  have  been 
immaterial  and  unavailing.'^  If  the  verdict  had  been 
for  the  defendant,  could  it  have  been  said  on  appeal  by 
the  plaintiff  that  he  was  not  injured— could  it  be  said  that 
evidence  was  not  admitted  under  said  pleas  and  in  sup- 
port of  their  allegations?  In  the  caise  of  J5.  &  0.  Rail- 
road Cb.  V.  Fatdkner,  4  W.  Va.,  180,  it  was  decided  that 
"if  the  intervention  of  a.  jury,  is  waived  and  the  evi- 
dence is  Heard  by  the  court  and  judgment  rendered 
without  issue  having  been  joined,  it  is  as  equally  erron- 
eous as  though  the  case  had  been  tried  by  a  jury.  In 
that  case  the  action  was  assumpsit  and  the  plea  of  the 
general  issue,  noi/t  assumpsit,  was  filed,  which  concludes 
to  the  country;  and  also  the  plea  of  the  statute  of  limita- 
tions which  concludes  with  a  verification.  A  similiter 
was  not  entered  as  to  the  plea  of  general  issue,  and  no  re- 
plication whatever  was  made  to  the  plea  of  statute  of 
limitations.  Judge  Maxwell,  who  delivered  the  opinion 
of  the  Court  in  the  case,  very  properly  says :  "In  respect 
to  the  general  issue  it  was  long  ago  decided  that  a  failure 
to  add  a  similiter  was  not  error  after  verdict.  So  that  as 
to  the  plea  of  non-assumpsit  there  was  no  error  in  try- 
ing the  case  without  formal  issue.''  And  he  further 
says :  "But  the  plea  of  the  statute  of  limitations  which 
concludes  with  a  verification,  and  in  which  an  issue  could 
not  be  made  by  the  addition  of  a  similiter  should  have 
been  replied  to  before  the  trial,  and  the  want  of  replica- 
tion is  not  cured  by  the  judgment  rendered."  In  the 
last  named  case  the  defendant  also  appealed.  In  the 
case  of  Hopkin  Bros,  v^  Richurdsony  9  Gratt.  466. 
It  was  decided  that,  "The  admission  of  an  improper  plea 
is  error^  and  the  appellate  court  will  not  enquire  whether 
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jtnuJiT^Term.  ^^  not  the  plaintiff  could  be  injured  by  its  admission." 
jj^^jj;;,  I  have  quoted  the  syllabus  of  the  last  named  case.  Judge 
ui^j^  Lee  in  his  opinion  in  the  case,  says :  *'Nor  is  it  any  an- 
swer to  the  objection  to  say,  that  the  pleas,  even  if  bad, 
could  do  the  plaintiffs  no  harm  by  being  in  the  record. 
That  is  an  enquiry  upon  which  the  court  should  scarcely 
enter,  nor  should  it  speculate  upon  the  effect  of  an  im- 
proper plea  in  prejudice  of  the  plaintiffs  rights.  If  it 
be  insufficient  and  no  answer  to  the  action,  it  should  be 
rejected  when  objected  to,  nor  should  the  plaintiffs  be 
put  to  an  issue  upon  it.''  In  the  case  last  named  issue 
was  joined  on  an  insufficient  plea  and  the  plea  of  nan- 
assumpsit  was  also  filed  and  issue  joined  upon  it,  and  the 
plaintiff  appealed.  See  further  upon  this  subject  of  re- 
plication and  issue  Cooke  v.  Simms  2  Call.  39,  374 ;  Moore 
V.  MaurOy  4  Rand.  488  ;  Mangum  v.  Floicers,  2  Munf.  205; 
Totty*s  Exor.  v.  Donald  &  Co.,  4  Munf.  430 ;  Rowans  v. 
GivenSy  10  Gratt.  250 ;  McMiUion  v.  Dobbins,  9  Leigh. 
422  ;  Sydnor  v.   Burke  and  wife,  4  Band.  161. 

The  first  special  plea  filed  in  the  cause  before  us  would 
now  be  held  by  this  Court  to  be  immaterial  and  insuf- 
ficient as  a  plea  in  bar  for  reasons  stated  in  the  cases  of 
Payne  V.  Bowlin,  Admr.,  6  W.  Va.,  273;  Huffman  v.  Col- 
lison,  Admr.,  Id.,  301 ;  Harrison^s  Exor.  v.  Farmer's 
Bank  of  Va.,  Id.  1. 

But  it  is  judicially  known  to  this  Court  that  at  the 
time  said  first  named  special  plea  was  filed,  and  also  at 
the  time  the  court  rendered  final  judgment  in  the  cause, 
it  was  considered  and  held  by  the  courts  of  the  State  that 
a  plea  setting  up  the  defence  in  said  first  plea,  contained 
to  a  bond  for  the  payment  of  money  was  held  to  be  good. 
See  Calfee,  Admr.,  v.  Burgess,  3  W.  Va.,  274. 

The  second  special  plea  filed  is  an  attempt  to  set  up  a 
mistake  in  the  writing  obligator}*^  for  f  263.53  of  $100, 
for  the  reasons  stated  in  the  plea.  This  plea,  I  infer,  is 
attempted  to  be  plead  under  the  fifth  section  of  chapter 
one  hundred  and  twenty-six,  of  the  Code  of  West  Vir- 
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giDia.     But   it  is   not  verified  by  affidavit,  and  it  is  inj^^n^u^y^q^^n,, 
other    respects    subject   to   criticism   and  objection    as      q^^ 
framed,  McCoj. 

The  third  plea  is  a  plea  of  payment  of  $100,  part  of 
the  debt  in  the  declaration  mentioned.  As  before  stated, 
these  pleas  were  part  of  the  record  of  the  case  when  the 
cause  was  decided.  No  specifications  of  payments  were 
filed,  further  than  the  sums  stated  in  the  third  and 
fourth  pleas.  The  six  hundred  dollar  obligation  has  a 
credit  upon  it  of  $100,  as  of  the  first  day  of  October, 
1866.  The  court,  in  its  judgment,  found  against  the  six 
hundred  dollar  obligation,  but  found  the  whole  amount 
of  the  obligation  for  $262.53,  with  interest  from  the  day 
it  became  payable.  There  was  no  specification  of  pay- 
ment filed  under  the  general  plea  of  payment,  on  which 
issue  was  joined.  And  the  only  specification  of  a  pay- 
ment less  than  the  whole  debt  claimed,  is  that  of  $100, 
specified  in  said  third  plea.  It  is  difficult  to  see,  from 
the  record,  how  the  court  could  have  found  against  the 
six  hundred  dollar  obligation,  altogether,  unless  it  did 
so  upon  and  under  said  first  special  plea  in  writing, 
which  went  to  the  whole  of  said  obligation,  because 
given  in  consideration  of  Confederate  money. 

I  think  it  is  evident  from  the  record  that  the  plaintiff 
was  prejudiced  by  said  first  special  plea  being  admitted 
to  be  filed  by  the  court.  By  the  terms  of  the  final  judg- 
ment the  cause  was  not  in  express  terms  submitted  to  the 
court  for  determination  upon  the  issue  joined  of  law  and 
fiict,  but  the  parties  "submitted  the  case  to  the  court,''  is 
the  language  employed.  It  is  manifest  from  the  whole 
case  that  the  plaintiff  has  been  prejudiced  and  injured 
in  the  trial  and  judgment  of  the  court,  by  the  imperfect 
and  confused  state  of  the  pleadings  in  the  case  at  the 
time  of  trial.  The  x)leadings  in  this  case,  under  the  cir- 
cumstances, should  have  been  perfected  before  the  trial. 
So  it  might  be  seen  by  the  record  what  issues  of  law  or 
fact   the  court   tried.     In  the   trial   of  the  facts  in  the. 
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junuor'Term.  ^*^^  *^®  court  oocupied  the  relation  to  the  case  that  a 
— ^l^j^ — jury  would  have  done  it  the  case  had  been  tried  by  a 
MeCof.  J^^'y ;  -B.  4  0.  Railroad  Co.  v.  Faulkner,  4  W.  Va.,  180; 
Pryor  v.  KurUy  12  Qratt,  615;  Wiekham  and  Ooshornv. 
Lewis  Martin  &  Co.,  13  Gratt,  427.  In  the  case  of  South- 
side  R.  R.  Co.  V.  Daniel,  20  Gratt,  it  was  held  that  "in 
an  actiou  on  the  case  for  damages  to  plaintifiPs  land,  there 
is  the  plea  of  not  guilty^  on  which  issue  is  joined  ;  and 
there  is  a  special  plea^  to  which  there  is  a  special  repli- 
cation, concluding  to  the  country.  To  this  there  is  no 
rejoinder,  and  the  record  does  not  say  that  issue  was 
joined  upon  it ;  but  the  parties  go  to  trial,  and  the  sub- 
ject of  the  special  plea  and  replification  are  contested 
before  the  jury,  which  renders  a  verdict  for  the  plaintiff. 
No  objection  having  been  taken  to  the  want  of  joinder 
oi  issue  in  the  court  below,  it  seems  the  objection  cannot 
be  taken  in  the  appellate  court.  In  such  case,  if  the 
subject  of  the  replication  is  such  that  the  defendant  can* 
not  rejoin  special  matter  without  a  departure  from  the 
defense  set  up  in  his  plea,  but  must  take  issue  upon  the 
replication,  the  non  joinder  of  issue  will  be  cured  by  the 
statute."  In  that  case  the  defendant  appealed,  and  from 
the  case  it  would  seem  that,  under  the  state  of  the  plead- 
ings nothing  was  left  to  complete  the  issue  except  to  add 
the  eimUiler.  The  court  seems  to  have  considered  the 
special  plea  a  good  plea.  There  was  a  special  replica- 
tion to  the  plea,  and  the  replication  concluded  to  the 
country.  The  jury  found  the  "issues"  for  the  plaintiff^ 
and  it  appeared  to  the  court  that  the  subject  of  the 
special  plea  had  been  contested  before  the  jury  as  though 
issue  had  been  joined  on  the  special  replication. 

In  the  case  at  bar  the  court  makes  no  finding,  but 
simply  rendered  judgment.  The  case  in  20th  Gratt.  i& 
not  similar  to  this.  The  case  is  doubtless  correct  in 
principle,  and  I  should  feel  inclined  to  follow  it  in  simi- 
lar cases.  There  seems  to  be  some  confusion  in  the  case 
upon  the  subject  under  consideration,  and  I  am  inclined^ 
for  the  present,  to  consider  the  subject  open,  in  some  re- 
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specte^  hereafter.     I  have  endeavored  to  follow  the  ^^'jBuus^^erm, 
cisions  of  the  courts  of  Virginia  and  of  this  State  in  this      ^^^i^ 
case^  but  think  discussion  and  reconsideration  of  the      mcCoj. 
principles  herein  decided  should  not  be  closed  to  further 
consideration  in  other  cases  that  may   arise   before  this 
court.     It  may  be  that  a  sound  exposition   of  the   law 
and  the  due  administration  of  justice  may  require  a  re- 
vision and  correction  of  some  of  the  rules  prescribed  in 
some  of  the  cases.    This  should  certainly  be  done  where 
it  appears  that  such   rules  are  absurd  and   operate  in- 
justice. 

For  the  foregoing  reasons  the  judgment  of  the  circuit 
court  of  the  county  of  Greenbrier  rendered  in  this  cause 
on  the  23d  day  of  June,  1869^  must  be  reversed  and  an- 
nulled and  the  appellant  recover  his  costs  in  this  Court 
expended  about  the  prosecution  of  this  appeal.  And  this 
Court  proceeding  to  render  such  judgment  in  the  cause 
as  said  circuit  court  should  have  rendered  therein  it  is 
considered  that  the  finding  of  the  said  circuit  court  in 
the  cause  be  set  aside  and  a  new  trial  be  had  in  the 
cause,  the  costs  of  the  former  trial  to  abide  the  general 
result  of  the  suit,  and  that  this  cause  be  remanded  to 
the  said  circuit  court  with  leave  to  the  plaintiff  to  make 
a  reply  to  the  said  pleas  filed  in  the  cause  to  which  no  re- 
ply has  been  made  by  demurrer  or  otherwise,  as  he  may 
desire  within  a  reasonable  time,  and  with  leave  to  the 
defendant  to  withdraw  any  or  all  of  said  pleas  if  he  shall 
desire  so  to  do,  and  to  file  other  pleas  if  he  shall  ask 
permission  so  to  do  in  a  reasonable  time,  and  for  such 
other  and  further  proceedings  to  be  had  in  said  cause  as 
may  be  according  to  law  in  such  cases. 

The  other  Judges  concurred. 

Judgment  Revebsed  and  Cause  Remanded. 


27 
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CHARLESTON, 


8  2^2  Pecks  v.  Chambers. 

41    427 
~~210  „  _  „^    ,^^^ 

47   152  February  28,  18/5. 

47    788 

1875.         1.  The  eighth    eection    of  chapter  one  hundred  and  thirty-nine  of 

the  code  of  1868  of  West  Virginia  confers  upon  courts  of  equity, 

jurisdiction  and  authority,  to  enforce  judgment  liens  against  the 
lands  of  the  judgment  debtor,  at  any  time,  without  reference  to 
whether  the  judgment  debtor  has  personal  property  or  estate 
out  of  which  the  judgment  might  be  made  by  process  of  execu- 
tion or  not. 

2.  A  court  of  equity,  under  the  provisions  of  the  thirtieth  section  of 
chapter  one  hundred  and  twenty-five  of  the  said  code,  on  over- 
ruling a  demurrer  to  a  bill,  is  not  authorized  to  decree  against 
the  defendant  demurring,  for  the  relief  prayed  for  in  the  bill  un- 
til the  court  shall  first  have  made  a  rule  upon  the  defendant  to 
answer  the  bill,  fixing  therein  a  day  within,  or  on  which,  the  an- 
swer shall  be  filed. 

8.  In  decreeing  the  sale  of  realty  to  satisfy  a  judgment  lien,  the  decree 
should  give  a  day  to  the  defendant  to  redeem  the  property  by 
paying  the  amount  charged  upon  it. 

Appeal  by  William  S.  Chambers,  the  defeudant  below, 
from  a  decree  of  the  circuit  court  of  Logan  county,  ren- 
dered on  the  2d  day  of  May,  1372,  in  a  suit  therein  pen- 
ding, in  favor  of  E.  W.  and  J.  E.  Peck,  plaintifis. 

The  opinion  of  the  Court  contains  a  statement  of  the 
case. 

The  Hon. ,  judge  of  said 

circuit  court,  presided  at  the  hearing  below. 


James  M.  Laidley  for  the  appellant. 
James  H.  Ferguson  for  the  appellees. 
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HaYMOND,   PrE8IDE.\T:  January  Term. 


The  plaintiffs  filed  their  bill  in  the  circuit  court  of 
tiie  county  of  Logan,  in  the  early  part  of  the  year  1872 
against  the  defendant  to  enforce  the  liens  of  two  judg- 
ments alleged  in  the  bill  as  having  been  confessed  in  the 
clerk's  office  of  said  court  in  actions  of  debt,  in  favor  of 
the  plaintiffs,  in  July,  1870,  and  April,  1871.  Copies  of 
the  alleged  judgments  are  filed  with  the  bill.  One  of  the 
judgments  is  for  $574.30,  which  should  bear  interest 
from  the  4th  of  July,  1870,  and  also  the  costs  of  suit. 
The  other  judgment  is  for  §137.95,  and  the  costs  of  recor- 
ding the  judgment.  It  is  provided  on  the  face  of  the 
first  named  judgment  that  no  execution  shall  issue 
thereon  for  twelve  months  from  its  date — which  was  the 
4th  day  of  July,  1870.  It  is  alleged  in  the  bill  and  ap- 
pears by  the  exhibits  that  on  the  19th  day  of  February, 
1872,  a  writ  o{  fieri  facias  was  duly  issued  on  the  first 
named  judgment  returnable  to  the  first  Monday  in  April 
thereafter,  and  that  on  the  day  the  writ  so  issued  it  went 
into  the  hands  of  the  sheriff  of  said  county,  and  that  he, 
on  the  same  day,  endorsed  on  said  writ  in  his  official  ca- 
pacity the  return  of  "no  property  found."  On  the  15th 
day  of  February,  1872,  a  writ  of  fia'i  faxnas  was  issued 
on  the  judgment  secondly  above  named,  also  returna- 
ble on  the  first  Monday  of  April  thereafter,  and  went 
into  the  hands  of  the  sheriff  of  said  county ;  and  after- 
wards on  the  said  19th  day  of  February,  1872,  the  said 
sheriff,  by  his  deputy,  endorsed  on  the  last  named  writ  the 
return  of  "no  property  found.^'  The  bill  also  alleges, 
and  it  appears  by  the  exhibits,  that  the  said  judgments, 
respectively,  were  duly  entered  in  the  Recorder's  Office, 
on  the  judgment  lien  docket  on  the  1 1th  day  of  October, 
1870,  and  the  29th  day  of  August,  1871.  The  bill  also 
alleges  that  the  said  judgments,  respectively,  constitute 
liens  on  the  lands  of  the  defendant,  and  that  the  defend- 
ant is  seized,  in  fee  simple,  of  a  tract  of  land  sit- 
uate on  the  east  side  of  the  Guyandotte  river,  contain- 
ing twelve  hundred  acres,  with  the  reservation  of  fifty 
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janutfj^  Term.  *^cres,  more  or  less,  of  the  same,  and  eighty  trees,  which 
Pg~j^  appears  by  an  official  copy  of  the  deed  filed,  marked  G. 
chambfln.  ^^^  ^^'^  prays  that  said  land,  or  so  much  thereof  as  may 
be  necessary,  be  sold  to  pay  said  judgments,  interest 
thereon  and  costs,  &c.  The  said  deed  G  describes  the 
fifty  acres,  more  or  less,  not  conveyed  thereby,  but  re- 
served, and  also  the  eighty  trees.  The  trees,  however, 
are  not  described  with  much  certainty. 

This  suit  was  commenced  on  the  20tlx  day  of  Februa- 
ry, 1872,  and  the  bill  was  filed  on  the  first  Monday  in 
March  of  the  same  year.  The  bill  does  not  allege  that 
the  defendant  has  no  personal  property  out  of  which  the 
amount  of  plaintiff's  said  judgment  debts  can  be  made 
or  that  defendant  is  insolvent  except  as  to  his  real  estate^ 

On  the  2d  day  of  May,  1872,  it  appears  that  the  cadse 
was  heard  by  the  circuit  court  of  said  county  upon  the 
bill,  exhibits,  the  proceedings  at  rules,  and  on  the  defend- 
ant's demurrer  to  the  bill  and  that  the  court  after  argu- 
ment of  counsel  overruled  the  demurrer :  And  there- 
upon the  court  immediately,  and  in  the  same  decree,  di- 
rected the  defendant's  land  in  the  bill  mentioned  to  be  sold 
or  so  much  as  necessary  for  the  purpose,  to  pay  said  judg- 
ments and  costs  of  this  suit  and  appointed  a  special  com- 
missioner to  make  the  sale,  one-third  of  the  purchase 
money  to  be  paid  down  and  the  residue  in  six  and  twelve 
months  with  interest  fr6m  the  day  of  sale,  Ac.  And  the 
commissioner  is  directed  to  report  his  proceedings  to  the 
court.  At  the  conclusion  of  this  decree  and  as  part 
thereof  are  these  words,  viz :  "The  defendant  has  leave 
to  file  his  answer  within  ninety  days  from  this  date, 
and  the  defendant  gives  notice  of  his  intention  to  ap- 
peal." The  decree  directs  that  the  land  shall  be  advei^ 
tised  for  sale  at  leagt  thirty  days  prior  to  the  sale  and 
how  the  advertisement  shall  be  made.  No  day  is  given 
the  defendant  by  the  decree  in  which  to  make  payment 
of  the  judgments,  4&c.  From  the  said  decree  of  the  cir- 
cuit court  the  defendant  has  appealed  to  this  Court  and 
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he  now  here  assigns  the  following  as  errors  in  the  saidj^  J^^j,^^ 
decree  for  which  the  same  should  be  reversed  by  this       ^^ 
Coart,  viz :  Chambe«. 

"1.  That  the  court  erred  in  overruling  the  defendant's 
demurrer  to  the  bill,  because  it  is  not  sufficiently  alleged 
or  shown  by  the  averments  of  the  bill  that  the  defend- 
ants had  not  personal  effects  out  of  which  the  judgments 
could  be  made  by  execution  ;  or  in  other  words,  that  the 
plaintiff  had  not  a  complete  remedy  at  law  in  the  pre- 
mises. 

"2.  It  was  error  in  the  court  to  decree  a  sale  of  the 
land  for  the  payment  of  the  judgments  upon  overruling 
the  defendant's  demurrer  without  first  giving  a  rule  upon 
the  defendant  to  answer  the  bill. 

"3.  It  was  error  to  decree  the  land  to  be  sold  without 
giving  day  to  the  defendant  to  redeem  the  land  or  pay 
the  debt  and  costs/' 

The  eighth  section  of  chapter  one  hundred  and  thirty- 
nine  of  the  Code  of  this  State  provides  that  "the  lien  of 
a  judgment  may  always  be  enforced  in  a  court  of  equity." 
The  word  "always,"  as  employed  in  this  section,  may 
properly  be  construed  to  mean  "at  any  time."  I  have 
quoted  the  whole  of  said  eighth  section,  and  it  is  mate- 
rially different  from  the  ninth  section  of  chapter  one 
hundred  and  eighty-six  of  the  Code  of  Virginia  of  1860 
which  was  in  force  in  this  State  when  the  Code  of  this 
State  took  effect.  The  said  ninth  section  provides  that 
Hhe  lien  of  a  judgment  may  always  be  enforced  in  a 
eourt  of  equity.  If  it  appear  to  such  court  that  the 
rents  and  profits  of  the  real  estate,  subject  to  the  lien, 
will  not  satisfy  the  judgment  in  five  years,  the  court  may 
decree  the  said  estate,  or  any  part  thereof,  to  be  sold, 
and  the  proceeds  applied  to  the  discharge  of  the  judg- 
ment." The  said  eighth  section,  of  chapter  one  hun- 
dred and  thirty-nine  of  the  Code  confers  upon  courts  of 
equity  jurisdiction  and  authority  to  enforce  judgment 
liens  at  any  time,  without  qualification.  Whatever  may 
have  been  the  law  and  practice  in  relation  to  the  right  to 
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januii^y  Term,  resort  to  the  WFit  of  elegit  for  the  collection  of  judgment 
Pecks      <i^hts  or  the  practice  of  courts  of  equity,  in  former  times 
Chambers.    ^^  relation  to  the  enforcement  of  judgment  liens  by  the 
sale  of  lands,  it  seems  to  me  that  the  said  eighth  section 
of  chapter  one  hundred  and  thirty-nine  of  the   Code  of 
this  State  confers  upon  courts  of  equity  jurisdiction  and 
authority  to  enforce  judgment  liens  against  the   land  of 
the  judgment  debtor  at  any   time   without   reference  to 
whether  the  judgment  debtor  has  personal   property  or 
estate  out  of  which  the  judgment  might  be   made,  by 
process  of  execution  or  not.     From  the  broad,  unquali- 
fied language  employed  by  the  Legislature  in  said  eighth 
section  I  think  that  such  was  clearly  the  purpose  and  in- 
tention of  the  Legislature.     It  is  true  that,  generally,  a 
court  of  equity  will  not  grant  relief  when  the  party  in- 
voking its  aid  has  a  complete  remedy  at  law,  but  to  this 
rule   there  are   exceptions.     It  frequently  happens  that 
a  party  may  resort  to  equity  or  to  proceedings  at  law  for 
redress  or  relief  for  the  same   cause  of  action.     This  is 
so  where  equity  and  a  court  of  law  each   have  jurisdic- 
tion of  the  subject.     Whether  a  court  of  equity    has  or 
will  take  jurisdiction  in  any  given  case   or   subject,  de- 
pends upon  the  principles  governing  courts  of  equity  in 
such  case  or  in  relation  to  the  subject,  and  also  the  leg- 
islation touching  such  case  or  subject.     By  the    laws  of 
this  State  judgments  are  expressly  made  liens  upon  the 
lands  of  the  judgment  debtor,  but  a  judgment    is   not  a 
lien  upon  the  personal  property  or  estate   of  the  debtor. 
As  we  have  seen  the  said  eighth  section  of  chapter  one 
hundred  and  thirty-nine  of  the  Code  gives  to  courts  of 
equity  jurisdiction  and  authority  to   enforce  such  judg- 
ment liens  at  any  time.     The  exercise  of  that  jurisdic- 
tion is  not  made  dependent  upon  the  fact  as   to   whether 
the  amount  of  the  judgment  might  or  could  be  made  by 
any  other  proceeding— for   instance  by  a    writ   of  feri 
facias.     A  court  of  equity  may,  under  the  provisions  of 
said  eighth  section,  sell  lands  of  the  judgment  debtor  to 
pay  his  judgment  debts  whether  the  rents  and  proGts  of 
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the  lands  of  the  debtor  will  pay  the  debt  in  five  years  0Vj^^J^^\^^^ 
not.  This  was  not  the  case  prior  to  the  adoption  of  the  ^^^ 
Code  of  1868  of  this  State.  The  policy  and  eflTect  of  chimWs. 
the  legislation  oi  this  State  in  relation  to  the  enforce- 
ment of  judgment  liens,  seems  to  be,  to  do  away  with 
restraints  and  restrictions  in  relation  to  the  sale  of 
realty  for  the  payment  of  debts  which  formerly  existed, 
and  to  give  the  judgment  creditor  access  to  the  lands  of 
his  debtor,  without  unnecessary  delay,  for  the  satisfac- 
tion of  his  just  demands,  through  the  aid  and  instru- 
mentality of  courts  of  equity,  should  the  creditor  choose 
to  invoke  the  aid  of  such  courts  before  exhausting  legal 
remedies  to  which  he  might  resort.  Whether  this  policy 
is  wise  or  judicious  is  not  for  this  Court  to  determine. 
For  these  reasons  the  first  error  assigned  is  not  well 
taken  and  must  be  overruled. 

I  proceed  now  to  consider  the  second  error  assigned. 
The  thirtieth  section  of  chapter  one  hundred  and  twenty- 
five  of  the  Code  of  1868  provides  that  a  plaintiff  in 
equity  may  have  any  plea  or  demurrer  set  down  to  be 
argued,  and  if  the  same  be  overruled,  no  other  plea  or 
demurrer  shall  afterwards  be  received,  but  there  shall  be 
a  rule  upon  the  defendant  to  answer  the  bill ;  and  if  he 
fiiil  to  appearand  answer  the  bill  on  the  day  specified  in 
the  order,  the  plaintiff  shall  be  entitled  to  a  decree 
against  him  for  the  relief  prayed  for  therein.  It  is 
quite  clear  from  this  provision  that  where  a  demurrer  to 
a  bill  is  overruled  the  defendant  is  entitled  to  have  a  day 
given  to  answer.  And  the  court  on  overruling  the  de- 
murrer is  not  authorized  to  decree  against  the  defendant 
demurring  for  the  relief  prayed  for  in  the  bill,  until  the 
court  shall  first  have  made  a  rule  upon  the  defendant  to 
answer  the  bill  fixing  a  day  within  or  on  which  the  an- 
swer shall  be  filed.  In  this  case  the  court  on  overruling 
the  demurrer  to  the  bill,  instead  of  making  a  rule  upon 
the  defendant  to  answer  at  once  proceeded  to  ascertain 
the  amount  of  the  plaintift's  debt  and  declared  the  debt 
to  be  a  lien  on  the  defebdant's  land  in  the  bill  mentioned 
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jHiui*y^«m.^"^  decreed  the  land  to  be  sold  to  pay  the  debt,  interest 
j^;^^j^^      and  costs,  and  appointed  a  special  commissioner  to  make 

Chmnbeiv.    *^®  ^^^f  ^'     -^^  ^^®  ®^^  ^^  ^^*®  decree  the  court  gave 
the  defendant  leave  to   answer  the  bill   within   ninety 
days.     The  granting  the  leave  to  file  an  answer  within 
ninety  days,  at  the  end  of  the  decree   of  sale,   is  not  a 
compliance  with  the  law  upon  that  subject.     The  rule  to 
answer  should  first  have  been  made  upon  the  defendant, 
and  if  he  failed  to  answer  at  the  day  fixed  by  the  rule, 
then  the  court  would  have  been  authorized  to  proceed  to 
decree  the  relief  prayed  but  not  before,  without  the  con- 
sent of  the  defendant.     SuUon  v.  Gaiewood  and  toife,  6 
Munf.  398 ;  2  Robinson  (old)  Practice,  302.     The  second 
«rror  assigned  is  therefore  well  taken  and  is   sustained. 
It  only  remains  to  consider  the  third  error  assigned.    In 
the  case  of  Kyles  i?.  Tait^a  Admr.,  6  Gratt,   44,  it  was 
decided   that   "upon  a   decree   to  enforce   the  lien  of  a 
vendor  for  unpaid  purchase  money,   the  decree   should 
give  a  day  to  the  defendants  to  redeem  the  property,  by 
paying   up  the  amount  charged  upon  it."     In  that  case 
Judge  Allen  delivered  the  opinion  of  the  court,   and  in 
the  opinion  he  says :  "But  the  Jcourt  is  of  opinion,  that 
in  the  details  of  said  decree  there  was  error  in  this,  that 
said  decree  gives  no  day  to  the  appellants  to  redeem  the 
property,   by  paying   up   the  amount  charged  upon  it." 
If  it  is  error  in  decreeing  the  sale  of  lands  for  the  pay- 
ment of  purchase  money  which  constitutes  a  lien  thereon, 
to  fail  to  give  in  the  decree  of  sale  a  day  to  the  defend- 
ant  to  redeem  the   property  by  paying  up  the  amount 
charged  upon  it,  I  am  unable  to  see  why  it  is  not  error 
for  the  court  in  decreeing  a  sale  of  land  to  pay  a  judg- 
ment lien,  to  fail  to  give  in  the  decree  a  day  to  the   de- 
fendant to  redeem  the  land  by  paying   up  the  amount 
charged  upon  it.     I  am  not  disposed  to   controvert  the 
correctness  of  the  decision  in  6  Gratt.,  44,  in  this  case ;  but 
feel  disposed  to  apply  and  adopt  it,  as  I  think  there  should 
be  uniformity  in  the  practice,  in  this  respect,  in  cases  sim- 
ilar in  principle. 
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For  the  foregoing  reasons^  the   decree  of  the   cireuitjj^j^yj|^^^^^j^ 
court  of  Logan  county,   rendered  in   this  cause  on  the       :f^ 
2nd   day   of  May,  1872,  must  be  reversed  with  costs  to    chambers. 
the  appellant.     And  this  Court  proceeding  to  render  such 
decree  as  said  circuit  court   should  have  rendered  in  the 
cause — it  is  adjudged,  ordered  and  decreed  that  the  de- 
murrer  filed  in   the  cause  be  overruled,   and   that  the 
cause    be   remanded    to    the   circuit   court   of  the  said 
county  of  Logan,  to  be  further  proceeded  in  according 
to  the  principles  stated  in  this  opinion,  and  the  rules  gov- 
erning courts  of  equity. 

The  other  Judges  concurred. 

•• 

Decree  Be  versed  and  Suit  Remanded. 
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Laidley  v.  Kline,  Admx. 

February'  28,  1876. 


1875.  1.  Generally,  the  pertional  assets  of  an  intestate,  so  far  as  tbey  have 
. "-  not  been  administered,  should  be  administered  under  the  direc- 
tion of  the  court,  and  applied  to  the  payment  of  the  debts  of  the 
intestate,  and  in  relief  of  the  realty  which  descended  to  the  legal 
heir  in  a  suit  or  proceeding,  to  subject  the  realty  to  the  payment 
of  the  debts  of  the  decedent. 

2.  Although,  under  the  legislation  of  this  State,  as  contained  in  the 
Code,  real  as  well  as  personal  estate  is  made  subject  to  the  pay- 
ment of  the  just  debts  of  the  intestate,  still  the  realty  which  d»'- 
scended  to  the  heir  should  not  be  decreed  to  be  sold  for  the  pay- 
ment of  judgment  liens  until  resort  is  first  had  to  the  personal 
estate,  so  far  as  practicable,  and  without  producing  unreasonable 
delay.  ^ 

8.  The  real  estate  of  an  intestate  in  no  wise,  and  for  no  purpose,  goes 
into  the  possession  or  control  of  the  administrator,  but  the  legal 
title  to  the  same  descends  directly  to  the  legal  heirs,  subject,  t»f 
course,  to  the  just  debts  of  the  intestate,  in  so  far  at  least  at  the 
personalty  falls  short  of  paying  the  same. 

4.  A  judgment  obtained  during  the  life  of  an  intestate  is  a  lien  upon 
his  lands  in  the  hands  of  his  heirs  for  the  payment  thereof,  and  i^ 
entitled  to  priority  of  payment  out  of  the  proceeds  of  the  sale 
thereof  over  a  simple  contract  creditor,  who  acquired  no  equal  or 
superior  lien  for  his  debt  upon  the  realty  during  the  life  of  the 
debtor. 

6.  A  judgment  obtiiined  by  a  creditor  against  the  administrator  is 
not  a  judgment  Hen  on  the  realty  of  the  intestate. 

C.  Generally  the  court  should  not  decree  the  sale  of  the  realty  of  an 
intestate  to  pay  debts  or  judgment  liens  before  the  accounts  of 
the  administrator  have  been  settled  and  the  unad ministered  assets 
ascertained. 
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7.  Unless  the  widow  of  the  intestate  elects^  in  a  proper  manner,  to,       1876. 

r     r  '     -January  Torm. 

take  the  value  of  her  dower  in  the  real  estate  which  her  husband 

owned  at  his  death,  her  dower  should  be  assigned  to  her  in  the       I^dley 
realty  before  sale  thereof  for  the  payment  of  the  intestate's  del  ts.  KUne,  Admx. 

8.  There  being  no  privity  between  the  personal  representative  and 

the  party  to  whom  the  real  estate  has  descended  or  been  devised, 
a  judgment  against  such  personal  representative  is  not  even 
prima  facie  evidence  against  the  heir  or  devisee. 

9.  The  thirty-sixth  section  of  chapter  one  hundred  and  twenty-five  of 

the  Code,  so  far  as  it  relates  to  taking  material  allegations  of  a 
bill,  or  material  allegations  of  new  matter  in  an  answer  consti- 
tuting a  claim  for  affirmative  relief,  as  true,  should  not  be  applied 
strictly,  if  at  fUl,  to  the  answers  of  infant  defendants  by  guardian, 
ad  litem. 

10.  When  a  commissioner  in  a  case  of  a  creditor's  bill  is  directed  by  the 
decree  of  court  to  hear  proof  of  debts  against  the  estate  of  an  in- 
testate, and  there  are  infant  defendants  whose  lands  are  sought 
to  be  sold,  and  the  commissioner  reports  debts  or  judgment  liens 
against  the  land,  it  is  the  duty  of  the  court  to  examine  the  vouch- 
ers and  evidence  upon  which  the  report  is  based  and  see  if  they 
are  properly  proven  and  their  existence  established  before  con- 
firming the  report  and  directing  a  sale  of  the  rcalt}^  whether  there 
were  exceptions  filed  to  the  report  or  not ;  upon  the  ground  that 
there  was  no  sufficient  evidence  before  the  commissioner  estab- 
lishing such  debts  or  judgments.  And  if  the  court  confirms  such 
report  in  the  absence  of  sufficient  evidence  to  e.^tablish  the  exist- 
ence of  such  debts  or  judgments,  and  decrees  the  sale  of  the 
realty,  the  appellate  court  will  reverse  such  decree  for  that  reason. 

Appeal  and  supersedeas  granted  on  the  petition  of 
Elizabeth  Kline,  admx.  of  D.  H.  Kline  and  the  infant 
children  and  heirs  of  said  D.  II.  Kline,  to  wit:  Edwin 
B.,  Sally  S.  and  Daniel  H.  Kline,  hy  John  A.  Warth, 
their  guardian  ad  litem,  from  certain  decrees  of  the  cir- 
cuit conrt  of  Kanawha  county,  rendered  in  a  suit  therein 
pending,  wherein  James  M.  Laidley  was  complainant, 
and  the  petitioners  and  Belle,  William  M.  and  Mary 
Jane  Kline,  adult  children  of  said  D.  H.  Kline,  and 
others,  were  respondents.  The  material  facts  appear  in 
the  statement  ot  the  case  by  the  Court. 

Tlie  Hon.  James  W.  Hoge,  judge  of  said  circuit  court, 
presided  at  the  hearing  below. 
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jmwry%enn.     ^''"^^  ^  Knight  and  John  A.  Warthy  for  the  appellants. 

lAidiey         James  H,  Na^h  and   Charles    Hedrick,    for    tlie   ap- 
Kiiiie,  Admx.  pellee. 

Haymond,  President: 

The  plaintiff  filed  his  bill  in  the  circuit  court  of  Kan- 
awha county,  in  August,  1870  against  Elizabeth  Kline, 
the  widow  and  administratrix  of  Daniel  H.  Kline,  de- 
ceased and  Bell,  William  M.  and  Mary  Jane  Kline,  who 
are  adults  and  Daniel  H.,  Edwin  B.  and  Sally  Kline,  in- 
fant children  and  the  legal  heirs  of  said  decedent  and 
others.  The  plaintiff  alleges  in  his  bill  that  the  dece- 
dent, at  the  time  of  his  death,  was  indebted  to  him  in 
considerable  suras  of  money  for  a  portion  of  which,  he 
has  obtained  judgments  at  law  against  the  administratrix; 
to  another  portion  the  administratrix  plead  the  statute  of 
limitations  and  thereby  defeated  his  recovery ;  that  the 
judgments  obtained  by  him  against  the  administrator  are 
as  follows,  viz:  $339.30  with  interest  from  the  11th  day 
of  April,  1870,  and  $23.23  costs,  and  $1,296.95  with  in- 
terest from  the  11th  day  of  April,  1870,  and  $23.58  costsj 
that  on  these  j  udgments  writs  o{ fieri  facias  were  issued  and 
placed  in  the  hands  of  the  sheriff  of  said  county  and,  re- 
turned "no  property  found — ;"  that  at  the  spring  term 
1858,  of  the  circuit  court  for  said  county,  he  obtained  a 
judgment,  in  the  name  of  Lewis  Ruffner,  against  said 
decedent,  Moses  Norton  and  Thomas  J.  Buster  for  $264 
to  be  discharged  by  the  payment  of  $134.97,  with  inter- 
est thereon  from  the  25th  day  of  January,  1858,  and 
$5.90,  costs  of  suit;  that  this  judgment  was  rendered  on 
a  forthcoming  bond  and  the  bond  had  been  assigned  by 
Buffner  to  plaintiff  for  valuable  consideration  ;  that  said 
decedent  was  the  principal  debtor  in  said  bond  and  the 
others,  against  whom  said  judgment  was  rendered,  were 
securities;  that  several  writs  of  fieri  facias  were  issued 
on  said  last  named  judgment  and  returned  "no  property 
found ;"  that  he  (plaintiff)  has  subsisting  causes  of  action 
against  decedent  upon  which  suits  are  now  depending  in 
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the  said  circuit  court  and  if  judgments  should  be  i*en-jj^j^yjj^^',j,^j.m 
dered  for  him  exhibits  thereof  will  be  filed — plaintiff  j^i^ 
charges  that  decedent  left  very  little  personal  estate,  per-  Kiine\dmx. 
haps  not  more  than  sufficient  to  pay  his  funeral  expenses, 
but  that  he  was  seized  of  several  valuable  tracts  of  land; 
that  the  lands  are  subject  to  the  liens  of  judgments  ren- 
dered against  the  decedent  in  his  lifetime,  and  after  sat- 
isfying the  same  are  liable  to  the  other  debts  of  dece- 
dent^ plaintifi^  also  prays  that  a  commissioner  of  the  said 
court  state  and  report  an  account  of  the  debts  of  the  de- 
cedent showing  their  several  priorities,  and  also  showing 
of  what  lands  1  he  decedent  died  seized,  and  that  the  lands 
so  far  as  may  be  necessary  to  satisfy  the  debts  of  the  de- 
cedent be  sold  to  satisfy  such  indebtedness.  Said  Ruff- 
ner,  Buster  and  Norton  are  also  made  defendants  to  the 
bill. 

Ruffner  filed  his  answer,  admitting  the  assignment  by 
him  to  plaintiff,  of  the  judgment  for  $134.97  mentioned 
in  the  bill. 

Afterwards,  the  defendants,  Belle,  William  and  Mary 
J.  Kline,  filed  their  answer  to  the  bill.  This  answer  was 
filed  on  the  -Tth  day  of  November,  1870.  The  defendants 
last  named,  in  their  answer,  admit  the  death  of  their 
Either,  and  that  he  died  intestate,  leaving  Elizabeth 
Kline,  his  widow,  who,  after  his  death,  qualified  as  his 
administratrix,  and  that  they  and  the  infant  defendants 
are  the  heirs  at  law  of  said  decedent.  They  deny  that 
decedent  was  in  anywise  indebted  to  plaintiff  at  his 
death.  They  admit  that  plaintiff  did  obtain  the  two 
judgments  at  law  in  the  bill  mentioned,  against  said  ad- 
ministratrix, but  they  deny  that  the  claims  for  which  the 
said  judgments  were  obtained,  or  any  part  thereof,  were 
justly  due  from  the  estate  of  decedent  to  complainant. 
They  deny  that  said  judgments  against  the  administra- 
trix bind  the  heirs  of  decedent,  or  the  realty  which  de- 
scended to  them.  They  insist  that  plaintiff  should  estab- 
lish the  claims,  for  which  the  judgments  were  rendered,  in- 
dependent of  the  judgments,  as  much  as  though  the  same 
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jtmuAT^Term.  ^^^^  never  rendered.  They  insist  that  the  heira  are  entitled 
— Y^~ — to  all  the  defences  thereto  which  might  have  been  made  by 
Kline ^Admx.  ^^^®   administratrix.      They   aver   all  judgments    men- 
tioned in  the  bill  which  were  obtained  in  the  lifetime  of 
decedent,  were  fully  paid  by  decedent  before  his    death. 
They  rely  upon  and  plead  the  statute  of  limitations  to  the 
claims  on  which  the  judgments  against  the  administra- 
trix were  obtained.     And  they  aver  that  one  of  the  said 
judgments,  last  named,  was  obtained  against  the  admin- 
istratrix on  the  assignments  of  judgments  that  had  been 
refunded  to  plaintiff  by  decedent  during   his   life,  and 
that,  in  fact,  the  consideration  paid  for  said  assignment, 
by  plaintifif,    was    only   nominal.     And  they   aver  that 
Warth  and  English,  who  owed  the  judgments,  were,  at 
the   time  of  the  pretended  assignment,  notoriously  in- 
solvent.    They  also  aver  that   the  judgment   obtained 
against  the  administratrix  on  the  note  of  D.    H.  Kline, 
that  matured  after  his  death,  was  wrongfully  obtained  &c.; 
and  that  on  the  21st  day  of  June,   1855,   decedent  and 
plaintiff  settled  in  full,  as   appears   from  the  statement 
filed  with  their  answer  marked  "A.,"  which  statement  is 
wholly  in  the  handwriting  of  plaintiff.     They  also  aver 
that  decedent,  at  said  settlement,  assigned  to  plaintiff^  an 
interest  in  a  large  claim  he  then  held  against  Warth  and 
English,  secured  by  a  deed  of  trust  on  their  lands ;  that 
afterwards  decedent   paid  and   satisfied   to  plaintiff  the 
sum  so  secured  to  him ;  and  as  evidence  of  the  fact,  they 
file  a  paper  in  writing  marked  "D.,"  as  part  of  their  an- 
swer,   which    paper,  they  aver,  is  wholly  in  the  hand- 
writing of  the  complainant,  except  the  signature  thereto 
which  they   aver  is   in  the   handwriting   of   decedent. 
And  they  further  aver  that  decedent,  during  his    life,  at 
sundry  times,  since  said  settlement,  paid  plaintiff  lai^ 
suras  of  money  which  exceed  all  the  pretended  claims 
that  plaintiff  has  at  any  time,  since  said  settlement,  had 
against  decedent,  a  statement  of  which  is  filed  with  their 
answer  marked  "C'     And  they  deny  all  matters  charged 
in  plaintiff's  bill  not  in  their  answer  expressly  admitted, 
and  require  legal  proof  thereof. 
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Defendants,  Buster  and  Kline,  each  filed  their an.swcrsjjj„^jj*^''^^,j.^.j.„, 
in  which  they,  in  substance,  say  they  have  no  knowledge      Laidiev 
of  the  judgment  alleged  in  plaintiff's  bill  against  dece-  Kiine^Admx. 
dent  and  them  ;  but  that  if  there  is  any  such  judgment  it 
is  against  them  as  securities  of  decedent. 

The  infant  defendants,  Edwin  B.,  Stilly  S.  and  D.  H. 
Kline,  answered  the  bill  by  their  guardian,  ad  liteniy 
John  A.  Warth.  This  answer  avers  that  said  infants  a  re 
of  tender  age  and  know  nothing  of  the  pretended  judg- 
ments and  claims  mentioned  in  plaintiff''s  bill ;  that  they 
are  advised  that  said  pretended  claims  have  been  fully 
paid,  and  are  barred  by  the  statute  of  limitations  ;  where- 
upon they  pray  the  court  to  require  strict  proof  from 
the  plaintiff  of  all  the  many  matters  charged  in  said 
bill,  and  pray  that  their  interest  in  the  premises  be  pro- 
tected. 

On  the  15th  day  of  April,  1871,  the  cause  came  on  to 
be  heard  on  the  bill,  exhibits,  the  several  answers  of  the 
<lefendauts  Ruffher,  Norton,  Buster,  the  answer  of  the 
infant  defendants  Edwin  B.  Kline,  Sally  S.  Kline  and 
Daniel  H.  Kline  by  their  guardian  ad  litem  and  replica- 
tion to  said  answers,  and  upon  the  joint  and  separate 
answer  of  William  M.  Kline,  Mary  J.  Kline  and  Belle 
E.  Kline,  and  the  exceptions  and  special  replication  filed 
thereto  by  the  plaintiff^,  and  on  the  petition  filed  in  the 
<^ause  bv  A.  M.  Smith.  And  the  court  overruled  the 
exceptions  to  said  answer  and  ordered  the  same  to  be 
filed  with  the  special  replication  thereto,  and  the  court 
■adjudged,  ordered  and  decreed  that  the  cause  be  icferred 
to  master  commissioner  John  E.  Kenna,  with  directions 
that  he  take,  state,  and  report  an  account  showing : 

1st  What  judgments  obtained  against  D.  H.  Kline  in 
his  lifetime  still  remain  unsatisfied,  and  to  whom  the 
same  belong. 

2d  What  other  debts,  with  the  evidence  of  the  sann?, 
dtill  remain  unpaid  and  unsatisfied,  and  when  any  judg- 
ment or  other  debt  is  claimed  by  any  party  to  have  been 
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January"  Term.  P^J^lj  <>r  to  be  barred  by  the  statute  of  limitationi«^  that  he 
iuidiev  report  the  evidence  produced  by  any  party,  tending  to 
KJiiie/Adiiix.  establish  such  defence,  and  particularly  that  he  ascertain 
the  state  of  accounts  (exclusive  of  judgments  in  deced- 
ent's lifetime),  between  the  complainant  and  decedent  at 
the  time  of  his  death  treating  the  judgments  against  the 
administratrix  as  prima  fade  evidence  only  of  their 
correctness. 

3d.  What  personal  estate  unadministcd  remains  in  the 
hands  of  decedent's  administratrix  subject  to  the  pay- 
ment of  such  debts. 

4th.  Of  what  real  estate  the  said  D.  H.  Kline  died 
seized  within  the  jurisdiction  of  this  court ;  what  liens 
with  other  priorities  there  may  be  on  the  same,  and  w^herc 
such  real  estate  is  located,  with  such  other  matters  as 
ariy  party  to  the  suit  may  desire,  &c. 

The  special  replication  of  plaintiff  is  in  effect  a  gen- 
eral replication  and  his  exceptions  to  the  answer  of 
Belle  Kline  and  others  are  unimportant  and  unnecessary 
to  notice. 

At  a  term  of  said  court  held  on  the  26th  day  of  July, 
1872,  commissioner  Kenna  filed  his  report  to  which 
some  six  sef>arate  exceptions  were  filed  by  the  counsel 
of  decedent's  heirs  which  exceptions  having  been  argued 
and  considered  by  the  court,  the  court  was  of  opinion  that 
the  report  was  not  fully  responsive  to  all  the  require- 
ments of  the  decree  referring  the  cause,  nor  as  explicit  as 
it  might  and  ought  to  be,  especially  as  to  the  settlement 
of  the  administration  account  of  the  personality.  And 
without  passing,  specifically,  upon  the  various  exceptions 
the  court  recommitted  said  report  and  referred  the  cause 
to  commissioner  W.  E.  G.  Gillison  who  was  required  to 
make  the  statements  and  accounts  and  report  all  the 
matters  required  by  the  former  decree  of  reference  to 
said  Kenna;  and  in  doing  so  that  he  use  the  depositions, 
vouchers  and  other  proofs  taken  and  reported  by  said 
Kenna,  together  with  such  other  proofs  as  any  party 
should  present  before  him. 
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Afterwards,  on  the  7th  day  of  November,   1872,  com-j^^„^^*y'*^^^, 
missioner  Gillison  presented  his  report  and  the  same  was      ^aj^i^y 
ordered  to  be  filed.     To  this  report  there  were  seven  sep-  KMne7Admx. 
erate  exceptions  filed  by  the  counsel  of  defendants,  one  of 
whom  is  the  guardian   ad  litem  for  the  infant  defendants. 

Aflerwards,  at  a  term  of  said  court,  on  the  9th  day  of 
November,  1872,  the  cause  came  on  to  be  heard  upon  the 
report   of     commissioner    Gillison,    and  upon  the  de- 
fendant's exceptions  thereto,  which  exceptions  the  court 
overruled,  and  approved  and  confirmed  the  report.    And 
thereupon  the  cause  came  on  to  be  heard  upon  the  papers 
theretofore  read,  orders  theretofore  made  and  proceed- 
ings had  in  the  cause,  and  the  court  was  of  opinion  that 
the  lands  of  the  decedent  Kline  o«ght  to  be  sold  to  satisfy    . 
the  judgments  enumerated  and  reported  by  the  commis- 
sioner, and  in  the  order  and  classification  set  forth  by 
him.     And  decreed  that  unless  the  administratrix  of  said 
decedent,  or  his  heirs,  or  some  one  for  her  or  them, 
"shall"  within- thirty  days  from  (he  date  of  the  decree 
pay  and  discharge  the  several  judgments  reported  by  the 
commissioner,  with  interest  on  the  amount  of  each  judg- 
ment, as  reported  by  the  commissioner,  from  the  1st  day 
of  November,  1872,  and  the  costs  of  the  suit,  including 
$30  allo^*ed  by  the  statute,  and  also  $179.09,  paid  by  the 
plaintiff  in  redemption  of  the  decedent's  lands,  with  in- 
terest from  the  19th  day  of  October,  1872,  then  Alexan- 
der T.  Laidley  and  Charles  Hedrick,  who  were  appoin- 
ted special  commissioners  for  the  purpose,  were  directed 
to  sell  at  public  sale,  to  the  highest  bidder,  at  the  front 
door  of  the  court  house  of  said  county  of  Kanawha,  after 
advertising  the  time  and  place  of  making  sale  in  some  news 
paper  printed  and  published  in  the  county  of  Kanawha,  the 
lands  of  the  decedent  which  are  described  in  the  decree, 
and  which  are  all  the  lands  reported.     In  making  the 
sale  the  commissioners  are  directed  to  require  one-third 
of  the  purchase  money,  together  with  the  costs  of  the 
29 
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januwr^erm.^^"*'?  ^v  ^^^  Sale,  to  be  paid  ia  hand^  and  for  the  rea- 

j^j^j^       idiie  to  give  a  credit  of  six,  twelve  and  eighteen  months 

Kline  ^Adinx.  ^^^^  interest.      The  commissioners  are  required,  before 

receiving  any  money,  to  give  bond   in    the   penalty  of 

$3,000,  conditioned  according  to  law,  and  to  report  their 

proceedings,  &c. 

I  deem  it  unnecessary  to  notice  the  report  of  commis- 
sioner Kenna,  in  detail  as  it  was  not  confirmed  by  the 
court  and  the  decree  last  aforesaid  is  not  predicated 
thereon. 

But  the  decree  is  based  upon  the  report  of  the  commis- 
sioner Gillison,  to  which  there  are  various  exceptions 
filed.  Commissioner  Gillison  reports  first  the  judgments 
against  D.  H.  Kline,  in  his  lifetime,  and  in  his  recapitu- 
lation thereof  he  ascertains  the  aggregate  amount  thereof 
to  be  $5,147.62,  as  being  still  due  and  unpaid,  and  that 
the  several  judgments  against  Kline,  decoased,  aggrega- 
ting that  amount  are  liens  upon  the  lands  of  said  Kline 
which  descended  to  his  legal  heirs,  and  which  he  de- 
scribes iu  his  report.  He  also  reports  the  legal  priori- 
ties of  those  judgments  as  he  believes  they  exist.  He 
then  reports  the  two  judgments  of  plaintift  against  the 
administratrix  of  Kline  as  being  liens  on  said  land  sev- 
enth in  priority,  and  of  equal  priority,  and  he  ascer- 
tains that  they,  together  with  the  other  judgments,  in- 
cluding principal,  interest  and  costs  at  law,  amount  to 
$7,191.66.  He  also  says  that  he  has  "called  on  John  A. 
Warth,  Esq.,  the  counsel  for  the  administratrix,  Mrs. 
Elizabeth  Kline,  and  has  been  informed  by  him  that  no 
personal  assets  of  the  estate  of  said  D.  H.  Kline,  de- 
ceased, yet  remained  unad ministered,  and  I  do  report: 
<lth,"  &c.  He  also  reports  that  "James  M.  Laidley  has 
laid  before  him  two  certificates  of  redemption  issued  to 
him  by  the  Auditor  of  the  State  of  West  Virginia,  with 
three  receipts  of  the  Treasurer  of  said  State  accompany- 
ing the  same,  from  which  it  appears  that  he  has  redeemed 
two  valuable  portions  of  the  lands  aforesaid,  and  that  the 
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sum  paid  by  him  for  that  purpose  amounted  on  the  19thj^^y^^^^^\,^^ 
day  of  October,  1872,  to  Jl  79.09,  as  will  appear  from  i^aiite^ 
said  certificates  and  receipts  filed  in  an  envelope  filed  KUne^Admx. 
with  his  report  marked  R.  He  further  says  that  "in  as 
much  as  these  lands  would  have  been  forfeited  to  the 
State  on  that  day  if  they  had  not  been  so  redeemed,  I 
recommend  and  so  report  that  in  the  event  a  sale  of  the 
said  lands  shall  be  had,  the  said  sum  of  $179.09  be  re- 
paid to  said  Laidley  out  of  the  first  moneys  arising  from 
the  proceeds  thereof,"  &c.  It  is  also  stated  in  the  re- 
port that  the  action  at  law  in  which  the  plaintiff  recov- 
ered his  largest  judgm<jnt  against  the  administratrix, 
mentioned  in  the  bill,  was  commenced  on  the  26th  day  of 
August,  1869.  It  is  to  be  observed  that  in  none  of  the 
decrees  rendered  in  the  cause  by  the  court  was  the  cause 
heard  (so  far  as  appears  by  the  several  decrees)  as  to  the 
defendant  Elizabeth  Kline,  the  administratrix  and  widow 
of  the  decedent.  The  law  expressly  requires  that  the  per- 
sonal reresentative  and  widow  in  such  case  as  this  shall 
be  made  defendant.  See  chapter  eighty-six  ot  the  Code.  * 
It  is  evident  that  the  object  of  the  legislature  in  requir- 
ing the  personal  representative  of  the  decedent  to  be 
made  a  defendant  was  that  in  so  far  as  the  personal  assets 
had  not  been  administered,  they  should  be  accounted  for 
and  properly  administered  under  the  direction  of  the 
court  and  applied  to  the  payment  of  the  debts  and  in  re- 
lief of  the  realty  which  descended  to  the  heirs.  It  is  true 
as  this  Court  has  decided  at  the  present  term  in  the  case 
of  Pecks  V.  Chambers,  ante,  th^t  a  judgment  creditor  may 
apply  to  a  court  of  equity  at  any  time  to  enforce  his  judg- 
ment lien  in  the  life  of  the  debtor.  But,  although,  under 
the  legislation  of  this  State,  as  contained  in  the  Code,  real 
estate,  as  well  as  personal,  is  made  subject  to  the  payment 
ofthe  just  debts  of  the  intestate,still  it  is  evident  that  it  was 
the  purpose  and  intent  of  the  legislature  that  lands  should 
not  be  sold  from  the  legal  heir  to  whom  they  descended 
for  the  payment  of  judgment  liens  until  resort  should  be 
first  had  to  the  personal  estate,  so  far  as  practicable,  and 
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january^enn.  without  producing  Unreasonable  delay.      The  personal 
Lftidiey     representative,  by  operation  of  law,   becomes   invested 

Kiihe^Adrax.  ^^^^  the  legal  title  to  the  personality  for  the  purpose  of 
applying  the  same  to  the  payment  of  the  just  debts  of 
the  decedent,  and  of  paying  the  excess,  if  any,  to  the  le- 
gal heirs,  legatees,  &c.,  as  the  case  may  be.     The  real  es- 
tate of  an  intestate,  in  no  wise  and  for  no  purpose,  goes 
into  the  possession  or  control  of  the  administrator,  but 
the  legal  title  to  the  same  descends  directly  to  the  legal 
heirs,  subject,  of  course,  to  the  just  debts  of  the  dece- 
dent, in  so  far,  at  least,  as  the  personalty  falls  short  of 
paying  the  same.  A  judgment  oljtained  during  the  lifetime 
ot  an  intestate  is  a  lien  upon  his  lands,  in  the  hands  of  his 
heirs  for  the  payment  thereof,  and  is  entitled  to  priority 
of  payment  out  of  the  proceeds  of  the  sale  thereof  over 
a  simple  contract  creditor  who  acquired  no  lien    for  bis 
debt  upon  the  realty  during  the   life   of  the  debtor.    A 
judgment  obtained  by  a  creditor  against  the  administra- 
tor is  not  a  judgment  lien  on  the  real  estate  of  the  de- 
•  cedent  in  the  hands  of  the   heir.     The  obtaining  of  the 
judgment  gives  no  additional  affect  to  the  debt  as  a  lien 
on  the  realty.     If  the  realty  in  the  hands  of  the  heir  was 
sold  under  decree  to  satisfy  a  judgment  lien  in  the  first  in- 
stance, without  any  resort  to  the  personalty,  the  heir  would 
be  entitled  to  be  reimbursed  out  of  the  personalty  by  the 
administrator,  after  the  other  debts,  &o.,  are  paid  there- 
out.    And  "it  is  the  course  of  a  court  of  equity,  gener- 
ally, to  decree  in  the  first  instance  against  the  party  who 
is  ultimately  responsible  ;  but  this  is  done  only  when  the 
parties  are  before  the  court  at  the  time  of  the  decree." 
All  the  allegations  of  the  bill  in  this  case,  not  expressly 
admitted,  are  denied  by  answer.     The  allegations  of  the 
bill,  as  to  the  amount  of  personalty  left  by  decedent,  and 
which  went  into  the  hands  of  the  administratrix  are  de- 
nied and  there  is  no  proof  thereof.     The   commissioner 
did  not  settle  the  account  of  the  administratrix,  Eliza- 
beth Kline,  and  it  does  not  appear  that  it  ever  was  set- 
tled.    The  fact  that  the  commissioner  was  informed  bv 
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the  attorney  of  the  administratrix  that  no  personal  es-j^^^j^^^'^^^^ 
tate  of  the  decedent  remained  unadministered  is  not  evi-  Lajaiey 
dence  of  the  fact,  and  docs  not  dispense  with  the  neces-  Kiine/Admx. 
sity  of  such  settlement  before  a  decree  of  the  sale  of  the 
realty  for  the  payment  of  the  debts.  Ordinarily,  in  the 
absence  of  an  inquiry  and  settlement  of  the  accounts  of  the 
administrator,  the  court  cannot  be  sufiBciently  informed 
as  to  the  necessity  or  propriety  of  resorting  to  the  realty 
for  the  payment  of  debts.  Generally,  therefore,  it  is 
necessary  and  proj^er  for  a  court  of  equity,  before  de- 
creeing a  sale  of  realty  of  the  intestate  to  require  the  ad- 
ministration account  of  the  administrator  to  be  settled, 
and  ascertain  by  and  through  such  settlement  the  amount 
of  unadministered  assets  in  the  hands  of  the  administra- 
tor, which  may  be  applied  to  the  payment  of  the  debts, 
and  whether  it  is  necessary  to  resort  to  a  sale  of  the  re- 
alty,  or  any  part  thereof,  for  that  purpose.  In  this  case 
no  settlement  of  the  administration  account  of  the  ad- 
ministratrix, whatever,  appears  to  have  been  made  prior 
to  the  said  decree  of  sale,  and  under  these  circumstances, 
it  was  error  in  the  court  to  decree  the  sale  of  the  land  of 
the  decedent  in  the  absence  of  such  settlement. 

The  law  requires  the  widow  to  be  made  a  party  to  a 
creditor's  bill,  that  her  rights  and  interests  may  be  pro- 
vided for  and  protected.  Unless  she  elects,  in  a  proper 
manner,  to  take  the  value  of  her  life  estate  in  the  third 
of  the  real  estate  of  which  her  deceased  husband  died 
seized,  her  dower  should  be  assigned  to  her  in  the  realty 
before  sale  thereof  for  the  pavment  of  debts.  In  this 
case  the  court  decreed  the  sale  of  all  the  lands  of  the  de- 
cedent, without  having  caused  the  dower  of  the  widow 
to  be  assigned  to  her  according  to  law;  ana  it  does  not 
appear  that  she  elected  in  any  way  to  take  the  value  of 
her  dower  in  money,  or  that  any  provision  whatever  was 
made  for  her.     This  was  also  error. 

On  a  bill  by  a  simple  contract  creditor  against  heirs 
or  devisees  to  marshal  assets,  there  must  be  proof  of  the 
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januwy  Term.J'^^*'^^^  ^^  ^^^  plaintiff's  claim.  It  wiU  not  be  sufficient 
Laidiey  ^  producG  a  judgment  at  law  against  the  executor.  There 
KUno7A<iiiix.  being  no  privity  between  the  personal  representative 
and  the  party  to  whom  the  real  estate  has  descended  or 
been  devised^  the  judgment  against  such  personal  repre* 
sentativc  is  no  proof  as  against  the  heir  or  devisee.  Ma- 
son's Devisees  v.  Peters'  Admrs.,  1  Munf.  437 ;  Foster  v. 
Crenshaw's  Exors.^  3  Munf.  520  ;  Chnmberlayne  v,  Tempk^ 
2  Rand.  396 ;  Shields,  Admr.,v.  Anderson,  Admr.,  3  Leigh 
736;  2d  vol.  Robinson's  (old)  Practice  89;  6  Gratt.316; 
Robertson  v.  Wright,  17  Gratt.  540.  The  two  judgments 
obtained  by  the  plaintiff^  against  the  administratrix  of 
Kline  are  not  prima  fade  evidence  against  the  legal 
heirs  in  this  case  of  the  plaintifi'^s  debt  and  the  justness 
thereof.  The  general  rule  at  law  is  that  the  statute  of 
limitations  commences  to  run  from  the  time  the  plain- 
tiff's  alleged  cause  of  action  against  the  defendant  ac- 
crued, (that  is,  the  right  to  sue  accrued,)  and  when  it 
once  commences  to  run  it  does  not  stop,  except  for  some 
cause  shown  which  by  law  takes  the  case  out  of  the  ope- 
ration of  the  general  rule.  It  is  true  there  are  some  ex- 
ceptions to  the  general  rule  that  the  statute  of  limita- 
tions commences  to  run  from  the  time  the  right  of  action 
accrued,  as,  for  instance,  provided  by  the  sixteenth,  sev- 
enteenth and  eighteenth  sections  of  chapter  one  hundred 
and  five  of  the  Code,  and  perhaps  other  exceptions* 
Courts  of  equity  ordinarily  follow  the  law  upon  this  sub- 
ject. The  heirs  of  the  decedent  are  entitled  to  the  ben- 
efit of  the  statute  of  limitations  as  to  plaintiff^s  claims  set 
up  in  his  bill,  or  any  of  thera,  so  far  as  the  time  elapsed 
creates  a  bar  to  them,  or  any  of  them.  The  nature  of 
the  plaintiff's  claims  against  the  decedent  at  his  death, 
or  upon  what  they  arc  based,  or  when  they  accrued,  upon 
which  said  judgments  against  the  administratrix  are 
founded,  are  not  stated  in  the  bill.  The  plaintiff^,  in  his 
bill,  seems  to  rest  his  right  to  a  recovery  against  the 
heir  upon  the  supposed  force  of  such  judgments  as  evi- 
dence of  the  justness  thereof  against  the  legal  heirs  of 
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the  decedent ;  but,  as  we  have  seen,  these  judgments  ^^^jg^j^^Ky^etm^ 
not  even  prima  fade  evidence  of  the  justness  of  plain-  ^^^^^ 
tiff's  claims  against  the  heirs  to  whom  the  land  de-  K:une7Admx. 
SGended,and  tlie  circuit  court  erred  in  directing  the  com- 
missioner to  treat  judgments  against  the  administratrix 
as  prima  facie  evidence  of  their  correctness  against  the 
heirs ;  for  that  is  the  substance  of  the  direction.  The 
answer  of  the  infant  defendants,  by  their  guardian  ad 
litem f  says  they  know  nothingof  the  pretended  judgments 
and  claims  mentioned  in  complainant's  bill.  It  requires 
strict  proof  as  to  all  money  matters,  &c.,  and  relies  upon 
the  statute  of  Limitations  as  to  claims,  &c.  It  is  true 
that  the  answer  does  not  expressly  deny  the  existence  of 
the  judgments  alleged  by  complainant  in  his  bill,  or  any 
of  them,  but  I  apprehend  the  allegations  of  the  bill  as  to 
the  existence  of  said  judgments,  or  any  of  them,  and  not 
denied  expressly  in  the  answer  of  the  infants,  cannot  and 
ought  not  to  be  taken  by  the  court  as  confessed  by  them 
for  the  purposes  of  this  suif.  It  has  always  been  held 
in  Virginia,  and  in  this  State,  that  it  was  error  to  pro-, 
ceed  to  decree  against  infant  defendants  until  they  shall 
have  answered  by  guardian  ad  litem.  The  policy  of  the 
law,  and  the  rules  and  principles  governing  courts  of 
chancer}',  has  never  been  to  take  bills  for  confessed  by 
infants  for  the  want  of  an  answer.  Infants  are  deemed 
and  taken  to  be  incapable  of  making  contracts  or  admis- 
sions in  civil  transactions,  ordinarily,  that  are  binding 
upon  them.  And  it  is  because  of  the  legally  supposed 
want  of  proj^er  understanding  and  discretion  of  the  in- 
£int  that  he  is  not  permitted  to  sue  in  his  own  name; 
and  when  he  is  sued  in  civil  proceedings,  that  he  is  re- 
quired to  defend  or  answer  by  guardian  ad  litem.  Gene- 
rally, the  appointment  of  a  guardian  ad  litem  has  been 
regarded  as  a  mere  matter  of  form,  and  the  answer  to  be 
filed  by  him  is  also  almost  universally  merely  formal, 
asking  the  court  to  protect  the  interest  of  the  infant.  . 
Generally,  the  guardian  ad  litem  has  no  personal  know- 
ledge of  material  matters  alleged  in  the  bill,  and  he  can 
neither  admit  nor  deny  the  allegations  in  relation  thereto. 
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januwy  Term.  I^^^^nts  are  regarded  as  the  wards  of  the  court,  and  this 
— j^^j^ — is  peculiarly  so  with  respect  to  a  court  of  equity  in  causes 
KUne^Admx.  ^^^^^^  *^  involviug  their  interests,  to  which  they  are  par- 
ties. The  mere  omission  or  neglect  of  a  guardian  ad  lUem 
to  file  a  proper  answer  cannot  be  allowed  to  prejudice  the 
infant.  And  I  apprehend  that  ordinarily  the  admissions 
of  the  guardian  ad  litems  made  in  the  answer,  would  not 
have  the  force  of  evidence  against  the  infant.  It  woaM 
certainly  be  destructive  and  ruinous  to  infants  and  their 
rights  and  estates  to  take  material  allegations  of  a  plain- 
tiff's bill  as  confessed  by  them,  for  the  purposes  of  the 
suit,  which  are  not  expressly  denied  or  controverted  in 
the  answer  made  for  them  by  their  guardian- ad  litem; 
and  I  do  not  feel  authorized  to  hold  that  the  thirty-sixth 
section  of  chapter  one  hundred  and  twenty-five  of  the 
Code,  so  far  as  it  relates  to  taking  material  allegations  of 
a  bill  or  material  allegations  of  new  matter  in  an  answer 
constituting  a  claim  for  affirmative  relict  not  contro- 
verted by  a  reply,  as  true,  should  be  applied  strictly,  if  at 
all,  to  the  answers  of  infants  by  guardians  ad  litem.  I 
feel  bound,  upon  principle,  to  hold  that  the  answer  of 
the  infants,  filed  in  this  case,  is  sufficient  to  put  the 
plaintiff  upon  proof  of  every  material  allegation  of  his 
bill. 

The  answer  of  the  adult  heirs  denies  all  the  allega- 
tions of  the  bill  not  expressly  therein  admitted  and  re- 
lies upon  the  statute  of  limitations.  The  plaintiff  failed 
to  file  with  his  bill  as  exhibits,  or  otherwise,  official  copies 
of  any  of  the  judgments  alleged  and  set  up  in  his  bill, 
and  the  record  fails  to  show  that  there  was  any  legal  evi- 
dence of  the  existence  of  either  of  said  alleged  judg- 
ments before  the  commissioner  to  justify  or  authorize 
him  to  report  the  judgments  as  existing  and  as  being 
leins  on  the  realty  which  decended  to  the  heirs.  And  so 
as  to  all  the  other  judgments  reported  by  him  as  being 
liens  on  the  realty.  No  claims  against  the  estate  of  the 
decedent  are  reported  by  the  commissioner  except  judg^ 
ments    and    except    the    $179.09,     for   taxes.        And 
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althoagh   each   of  the    commissioners   filed   with   their  jj^j^^^^^-rp^j^ 
reports  the  depositions  taken  by  them  it  no  where  ap-     i^unej 
pears,  by  official  copies  of  the  judgments  or  any  of  them,  KiincTidax. 
which  are  reported,  that  the  judgments  are  now  or  ever 
were  in  existence.     So  &r,  therefore,  as  each  and  all  the 
judgment  debts  reported  by  the  commissioner  are  con- 
cerned, their  existence  was  reported,  so  far  as  the  record 
discloses,  without  sufficient  legal  testimony.     No  excuse 
whatever  is  given  by  the  plaintiff  or  any  of  the  other 
judgment  creditors   for  the   failure  to   produce  official 
copies  of  their  alleged  judgments. 

As  remarked  a  number  of  exceptions  were  filed  to  said 
report  by  defendants  involving  directly  several  of  the 
questions  herein  determined,  adversely  to  the  plaintiff 
and  others,  reported  creditors.  It  was  the  duty  of  the  cir- 
cuit court  as  there  were  infant  defendants  interested  to  look 
into  said  report,  evidence  and  vouchers,  and  see  that 
there  was  legal  evidence  of  the  existence  of  said  judg- 
ments before  it  confirmed  the  report  and  directed  the 
lands  to  be  sold,  and  see  that  there  was  legal  evidence  of 
the  existence  of  said  judgments  before  it  confirmed  the 
report  and  directed  the  lands  to  be  sold,  whether  there 
were  exceptions  filed  to  the  report  or  not.  And  the  cir- 
cuit court  having  confirmed  said  report,  under  the  circum- 
stances, it  is  competent  and  proper  for  this  Court  to 
look  into  the  evidence  and  the  whole  record  to  see  if 
the  court  erred  in  confirming  the  report. 

Where  the  lands  of  infant  heirs  are  sought  to  be  sold 
to  satisfy  debts  of  the  ancestor  set  up  as  existing,  and 
unpaid  and  the  cause  is  referred  to  a  commissioner  to 
hear  proof  of  the  debts  and  he  makes  report  of  debts 
and  describes  them  in  his  report,  it  is  the  duty  of  the 
court  to  inspect  the  evidence  upon  which  the  report  is  based 
in  this  respect  whether  the  report  be  excepted  to  for  that 
cause  or  not,  and  to  refuse  to  confirm  the  report  as  to  any 
of  the  reported  debts  which  do  not  appear  to  be  estab- 
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jamutfj'i^rai.  lished  by  legal  evidence.    And  if  the  court  confirm  such 
— y^^.  — report  when  the  same  is  not  supported  by  sufficient  evi- 
KiiBojAdrnz.  <lcnce  it  is  error  for  which  the  decree  of  confirmatioii 
should  be  reversed*    The  court  &ils  to  discharge  itsdutj 
when  it  does  not  carefully  guard  the  interest,  of  iniant 
defendants  against  wrong  and  injustice  in  a  proceeding 
like  this.     The  rule  established  and  recognized  by  this 
Court  as  to  exceptions  to  the  reports  of  oommifisioners, 
aa  to  adult  defendants,  does  not  apply  to  infant  defend- 
ants.  Adult  defendants  are  supposed  to  be  able  to  defend 
themselves,  and  if  they  fail  to  except  to  the  report  they 
may  be  deemed  generally,  to  have  acquiesced,  therein;  but 
not  so  with  regard  to  infants.     The  plaintiff  Und  none 
of  the  creditors  filed  any  exceptions  to  the  report  of  the 
commissioner  and  it  is  therefore  unnecessary  in  this  case 
to  notice  any  rejected  claims.     As  the  adult  heirs  of  the 
intestate  did  not  controvert,  in  their  answer,  the  exis- 
tence of  any  of  the  judgments  alleged  in  the  plaintiff's 
bill  and  especially  the  judgments  therein  mentioned  a8 
being  rendered  against  the  intestate  during  his  life  but 
only  averred  their  payment  by  the  intestate  and  did  not 
except  to  the  report  of  the  commissioner  which  was  con- 
firmed or  to  either  of  the  reports  upon  the  ground  that 
there  was  not  sufficient  evidence  in  the  cause  or  before 
the  commissioner  to  establish  the  existence  of  said  judg- 
ments, or  any  of  them,  it  would  perhaps  be  unjust,  and 
inequitable,  under  the  circumstances,  to  reverse  the  de- 
crees rendered  by  the  circuit  court,  and  dismiss  plain- 
tiffj^s  bill. 

But  for  the  foregoing  reasons  the  decrees  rendered  in 
this  cause  by  the  circuit  court  of  the  county  of  Kana- 
wha on  the  9th  day  of  November,  1872,  the  26th  day  of 
July,  1872  and  the  15th  day  of  April,  1871,  must  be 
reversed  and  annulled  and  the  appellants  recover  against 
the  appellee  (James  M.  Laidley,)  their  costs  here  in  this 
Court  expended.  And  this  Court  proceeding  to  render 
such  decree  in  the  cause  as  said  circuit  court  ought  to 
have  rendered  it  is  adjudged,  ordered,  and  decreed,  that 
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this  cause  be  remanded  to  the  circuit  court  of  the  county j^^^J^y^^^^ 
of  Kanawha   for  further  proceedings  therein    to  be  had      j^^^j    — 
according  to  the  principles  settled  by  this  opinion  and  KJine^Admx. 
the  rules  and  principles  governing  courts  of  equity  with 
leave  to  the  defendant,  Elisabeth  Kline  as  the  widow 
and  administratix  of  Daniel  H.  Kline,  deceased,  to  file 
her  answer  in  this  cause  if  she  asks  so  to  do;  but  the 
hearing  of  the  cause  is  not  to  be  delayed  for  such  answer. 

The  other  Judges  concurred. 

D£CR££S  KevSRSED  AND     CaUSE     ReMANDED    FOB 

Fui^THEB  Proceedings. 
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Austin  v.  Clark  akd  Crump. 

February  25,  1876. 

1875.  A.  brings  an  action  of  assumpsit  against  C.  and  0.  and  files  with  his 
declaration  containing  the  common  counts,  an  account  or  bill  of  par- 
ticulars. The  cause,  in  this  condition,  under  a  rule  of  court,  is  sub- 
mitted to  arbitration — no  plea  of  ofi^ets  or  payments  having  been 
filed  by  the  defendants.  The  arbitrators,  on  the  trial,  hear  evidence 
of  oiikets  and  payments  to  the  plaintiffs  demand,  and  make  an  award 
in  favor  of  the  defendants — HklD. 

That  the  only  matters  in  controversj'  submitted  to  the  arbitrators 
was  the  demand  of  the  plaintiff,  as  stated  in  his  account  or  bill  of 
particulars  ;  that  the  arbitrators  exceeded  their  powers  in  hear- 
ing testimony'  relating  to  offsets  and  payments,  on  the  part  of  the 
defendants,  to  plaintiff's  demand,  in  consequence  of  which  the 
award  may  have  been  erroneous,  and  should  have  been  set 
aside. 

This  case  was  brought  into  this  Court  by  a  writ  of  er- 
ror and  supersedeas,  allowed  on  the  petition  of  the  plain- 
tiff below  to  a  judgment  of  the  circuit  court  of  Mercer 
county,  rendered  at  the  April  term  thereof,  1873,  in  a 
suit  therein  pending  by  the  petitioner  against  Charles 
Clark  and  William  B.  Crump.  The  opinion  of  the 
Court  contains  a  sufficient  statement  of  the  case. 

The  Hon.  Evermont  Ward,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

James  W.  Davis  for  the  appellant. 

There  was  no  appearance  for  the  appellees. 

Paull,  Judge: 

The  plaintiff,  Madison  M.  Austin,  brought  an  action 
of  assumpsit  in   the  circuit  court   of  Mercer   county,  to 
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recover  the  amount  of  an  account  for  $1410.r30,  fiUngj^^j^J^y^^^g^^j 
his  declaration  with  the  common  counts.  A  bill  of" 
particulars  is  filed  with  the  declaration.  On  the  13th 
day  of  June^  1871,  the  following  order  was  made  :  "By 
consent  of  the  parties,  the  order  of  reference  made  in 
these  causes  at  the  June  term,  1870,  is  set  aside,  and  the 
matters  in  difference  between  the  parties  in  these  suits 
are  referred  to  the  final  determination  of  Gordon  L. 
Jordan,  Allen  L.  Harvey  and  their  umpire,  whose  award 
is  to  be  made  the  judgment  of  the  court,  and  the  same 
is  ordered  accordingly."  No  plea  of  offsets,  payments, 
or  counter  demands  of  any  kind,  was  filed  by  the  de- 
fendants ;  indeed,  no  plea  whatever. 

On  the  10th  day  of  November,  1871,  an  award  was 
made  by  the  two  arbitrators,  Harvey  and  Jordan,  which 
recites  that  the  plaintiff  take  nothing  for  his  false 
clamor,  and  that  the  defendants  recover  from  the  plain- 
tiff the  sum  of  $ for  their  costs  about  their  de- 
fence expended. 

To  this  award  several  exceptions  were  taken.  The 
only  one  deemed  material  to  notice  is  the  following, 
to-wit,  that  "the  arbitrators  heard,  tried  and  decided  mat- 
ters not  submitted  to  them."  On  the  trial  of  this,  and 
of  all  the  exceptions,  before  the  court,  the  plaintiff 
proves,  by  his  own  aflBdavit,  that  he  proved  his  account 
by  sworn  witnesses  ;  and  after  he  had  done  so  the  arbi- 
trators heard  evidence  from  the  defendant's  witnesses  to 
establish  offsets  and  payments  to  the  plaintiff^s  demand, 
and  that  great  injustice  has  been  done  to  him  by  the 
award  in  this  case.  This  evidence  of  the  plaintiff  is 
unimpeached  and  uncontradicted.  The  exceptions  are 
overruled  by  the  court,  and  judgment  entered  upon  the 
award,  that  the  plaintiff  take  nothing  in  the  said  action, 
and  that  the  defendants  recover  their  costs,  &c.  To  this 
judgment  of  the  court  the  plaintiff  excepted,  and  from 
5t  has  taken  an  appeal  to  this  Court.  Was  this  judg- 
ment right  is  the  question  now  presented  here  ? 
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janualnr^Tcriu.  '^^^  ^^^  section  of  chapter  one  hundred  and  eight  of 
"the  Code  provides  that  persons  desiring  to  end  any  con- 
troversy, whether  there  be  a  suit  pending  therefor  or 
not,  may  submit  the  same  to  arbitration  and  agree  that 
such  submission  may  be  entered  of  record  in  any  court. 
Upon  proof  of  such  agreement  out  of  court,  or  by  consent 
of  the  parties  given  in  court,  it  shall  be  entered  in  the 
proceedings  of  said  court,  and  thereupon  a  rule  shall  be 
made  that  the  parties  shall  submit  to  the  award,  which 
shall  be  made  in  pursuance  of  such  agreement.  The  fourth 
section  of  said  chapter  provides  that  no  award  made  under 
such  agreement  shall  be  set  aside  except  for  errors  appar- 
ent on  its  face,  unless  it  appear  to  have  been  procured  by 
corruption,  mistake,  or  other  undue  means,  or  that  there 
was  partiality  or  misbehavior  in  the  arbitrators,  or  any 
of  them.  But  this  section  shall  not  be  construed  to  take 
away   the    power  of  courts  of  equity  over  awards. 

We  now  observe  that  there  are  no  errors  apparent  on 
the  face  of  this  award,  nor  does  it  appear  from  the  record 
that  it  was  procured  by  corruption  or  other  undue  means, 
or  that  there  was  partiality  or  misbehavior  in  the  arbi- 
trators. Was  it  then  procured  by  ''mistake,'^  the  only 
other  ground  allowed  by  the  statute  for  interfering  with 
the  award  ?  It  will  be  remembered  that  no  plea  or  speci- 
fication of  offsets  or  payments  was  filed  by  the  defendants 
to  the  plaintiff's  demand,  and  if  the  case  had  proceeded 
before  the  court  a  writ  of  enquiry  must  hsrve  been 
awarded,  directing  a  jury  to  inquire  into  the  amount  of 
damages  the  plaintiff  had  sustained  ;  this  inquiry  would 
have  been  directed  exclusively  to  the  correctness  of  the 
plaintiff's  account,  or  bill  of  particulars,  filed  with  his 
declaration,  and  no  evidence  of  offsets  or  payments  on 
the  part  of  the  defendants  would  have  been  allowed. 
This  course  was  not  taken,  but  just  as  the  case  thus  stood, 
an  agreement  of  submission  was  made  and  entered  as  a 
rule  of  the  court,  submitting  the  matters  of  difference 
between  the  parties  to  arbitration.  These  matters  of  dif- 
ference, as  the  case  then  was,  related  simply  to  the  cor- 
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rectness  of  the  plain  tilt's  account.  But  the  arbitratorsj^^jj^*.!,^^ 
heard  evidence  ot  o&ets  and  payments  on  the  part  of~ 
the  defendants.  But  no  such  matters  had  been  submit- 
ted to  their  arbitration.  The  hearing  of  evidence  in  re- 
gard to  these  extraneous  matters  may  have  largely  con- 
tributed to  the  award  which  was  made.  The  arbitrators 
exceeded  the  limits  of  the  submission^  for  we  may  pre- 
sume they  acted  upon  the  improper  testimony  which  was 
taken.  This  principle  is  recognized  and  declared  in  the 
case  of  /Sioann,  Admr.  v.  Deem.  4  W.  Va.,  368.  This 
case  was  submitted,  under  a  rule  of  court,  to  arbitrament, 
and  an  award  was  made  in  favor  of  the  defendant  for  a 
sum  of  money.  The  plaintiff  objected  to  a  judgment  on 
a  rale  for  the  amount  of  the  award,  because  it  was  not 
within  the  submission.  The  court  held  that  no  specifi- 
cations of  set  off  having  been  filed  with  the  plea,  the 
plaintiff's  demand  in  his  declaration  and  bill  of  particu- 
lars was  the  only  matter  in  dispute  arising  in  the  case, 
and  was  the  only  matter  submitted  to  arbitration,  and 
an  award  in  favor  of  the  defendant  was  erroneous.  It 
would  seem,  therefore,  that  there  was  a  "mistake,''  or 
mi^pprehension  on  the  part  of  the  arbitrators  as  to  the 
extent  of  the  subject  matters  submitted  to  their  arbitra- 
tion, and  that  they  acted  beyond  the  limits  of  their 
power. 

The  judgment  of  the  circuit  court  of  Mercer  county, 
complained  of,  is  hereby  reversed,  with  costs  to  the  ap- 
pellant, the  award  set  aside,  and  the  case  remanded  to 
said  court  for  further  proceedings. 

Haymond,  President,  and  Hoffman,  Judge,  concurred. 
Moore,  Judge,  absent. 


Judgment  Reversed,    Award    Set    Aside    and 
Cause  Remanded. 
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Johnston  v,  Griswold  and  Rodgers. 

February  28, 1875. 

1875.        1.  In  an  action  of  ejectment  there  is  no  error  in  a  judacmont  sustain- 

' 1        ing  a  special  plea  to  the  effect  that  since  the  last  continuance  of 

the  cause  that  the  plaintiff  had  conveyed  by  deed  all  his  title  to 
another  party,  his  name  being  stated — as  evidence  in  support  of 
the  plea  can  be  given  under  the  general  issue :  And,  moreover, 
the  Oodeprovides,  chapter  ninety,  section  thirteen,  that  a  defendant 
in  ejectment  shall  plead  the  general  issue  only,  which  shall  be 
that  he  is  not  guilty  of  unlawfully  withholding,  &c. 

2.  The  county  court  of  Virginia,  or  its  clerk,  had  no  authority,  in  the 
year  1824,  to  admit  to  record  a  power  of  attorney  executed  in 
Kentucky,  where  its  execution  was  acknowledged  before  a  notary 
public,  and  certified  by  him.  And  a  copy  of  such  paper,  authen- 
ticated by  the  clerk,  is  not  competent  evidence  in  place  of  the 
original. 

This  was  a  supersedeas  granted  on  the  petition  of  the 
defendants  below,  to  a  judgment  of  the  circuit  court  of 
Greenbrier  county,  rendered  on  the  27th  day  of  Novem- 
ber, 1873,  in  a  suit  then  pending  in  said  circuit  court, 
between  Andrew  D.  Johnston  and  others  plaintiffs,  and 
Simeon  Griswold  and  Cornelius  Rodgers  defendants. 

The  other  facts  appear  in  the  opinion  of  the  Court. 

The  Hon.  Homer  A.  Holt,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Samuel  Price,  for  the  appellants. 

Adam  C.  Snyder  and  Robert  F,  Dennis,  for  the  ap- 
pellees. 
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Paull,  Judge  :  *  huJ^^%^, 

In  the  year  1856,  the  plaintifts  brought  their  action  **▼?' 
of  ejectment  against  the  defendants,  in  the  county  of  liodgwi*^ 
Greenbrier,  to  recover  the  possession  of  a  tract  of  land 
containing  about  eighty-five  acres.  The  defendants 
pleaded  not  guilty,  and  the  plaintiffs  replied  generally. 
Subsequently  the  defendants  filed  a  special  plea,  as  far  as 
the  land  in  controversy  is  concerned,  alleging  that  since 
the  last  continuance  of  this  cause,  to-wit,  on  the  4th  day 
of  February,  1871,  the  plaintiffs  conveyed  all  their  title 
in  the  premises  in  question  to  one  James  Jarrett,  and  this 
they  are  ready  to  verify,  wherefore  they  pray  judgment,&c. 
To  this  special  plea  the  plaintiffs  demurred,  and  the 
court  sustained  the  demurrer.  The  parties  went  to  trial 
upon  the  issue  of  not  guilty,  and  the  evidence  being 
heard,  the  jury  found  for  the  plaintiflfs  the  premises  in 
the  declaration  mentioned,  in  severalty,  in  fee  simple ; 
described,  &c.  The  defendants  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial,  which  motion 
was  overruled  by  the  court,  and  judgment  entered  for  the 
plaintiffs. 

During  the  progress  of  the  trial  the  defendants  took  a 
bill  of  exceptions,  from  which  it  appears  that  the  plain  - 
tiffs,  to  sustain  the  issue  on  their  part,  offered,  first,  a 
grant  from  the  Commonwealth  of  Virginia  to  Henry 
Banks,  dated  the  12th  day  of  May,  1798.  The  plaintifis 
then  offered  in  evidence,  from  one  of  the  deed  books  of 
Greenbrier  county,  a  writing  entered  in  said  deed  book, 
among  other  writings  therein,  which  book  was  one  of  a  reg- 
ular series  of  deed  books,  in  which  the  deeds*  and  other 
writings  of  said  county  are  duly  recorded,  purporting  to 
be  the  record  of  a  power  of  attorney  from  said  Banks 
to  one  William  Prentiss,  with  the  certificates  thereto 
attached,  and  which  is  fully  set  forth  in  the  bill  of  ex- 
ceptions. 

The   defendants  objected  to  said  record  as   evidence, 

and   moved  to  exclude  the  same  from  the  jury,  because 
31 
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jMkuary*Torm.^^  ^^^  ^^^  appear  that  it  had  been  acknowledged  in  such 
J^iiii^  a  manner  as  to  entitle  it  to  recordation  at  the  time  it 
Gitewoid  and  ^^^  recorded.  The  plaintifis  then  gave  evideniee  proving 
**^"*  who  were  the  clerks,  principal  deputy  and  assistant,  by 
one  of  which  said  paper  was  recorded,  and  by  another 
of  which  the  words  ''examined  and  delivered  to  John 
Mays,"  on  the  margin  of  said  record,  was  made,  and  that 
the  latter  was  a  careful  and  exact  officer,  and  who,  in 
the  opinion  of  the  witness,  who  knew  him  well,  and  his 
custom  of  transacting  his  official  business,  would  not 
have  made  such  marginal  entry,  without  having  himself 
carefully  compared  said  record  with  the  original,  fi-om 
which  the  record  was  made,  and  found  that  they  corres- 
ponded in  every  word ;  that  these  parties  were  all  long 
since  dead  ;  that  diligent  inquiry  for  the  original,  in  the 
clerk^s  office  of  Greenbrier  county,  from  which  said  record 
was  taken,  was  made,  and  that  it  could  not  be  found. 
And  thereupon  the  court  permitted  said  record  to  be 
read  to  the  jury,  and  to  this  ruling  of  the  court  the  de- 
fendants excepted.  The  plaintiffs  then  offered  a  deed 
from  said  Henry  Banks,  executed  by  said  William  Pren- 
tiss, as  his  attorney,  to  A.  and  G.  Hamilton  and  others, 
which  was  duly  acknowledged  and  recorded  in  Green- 
brier county ;  and  also  a  deed  from  said  Hamilton  and 
others,  to  the  plaintiffs;  thus  completing  plaintiffs' 
chain  of  paper  title. 

The  jury  having  found  a  verdict  for  the  plaintifis,  the 
defendants  moved  for  a  new  trial,  which  motion  the 
court  overruled,  and  the  defendants  excepted  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence ; 
and  for  other  reasons  stated  in  the  second  bill  of  ex- 
ceptions ;  and  asked  the  court  to  spread  the  facts  upon 
the  record ;  and  the  court  certified  the  deeds  aforesaid^ 
and  power  of  attorney  to  Banks,  and  also  a  deed  from 
the  plaintiffs  to  James  Jarrett ;  and  also  that  testimony 
was  introduced  tending  to  prove  certain  facts  stated  in 
the  bill  of  exceptions.  From  the  judgment  in  this  case 
tJhe  defendants  have  obtained  an  appeal  to  this  Court. 
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The  first  error  assigned  is,  that  the  court  sustained  thcj^^JJ^^j^i^ 
demurrer  to  the  special  plea.     This  was  not  error ;  evi- 
dence  of  its  truth  could  be  given  under  the  general  issue.  ^  .   ▼•     _ 

^  ,  ^  ,  Griswold  fttid 

Moreover,  the  thirteenth  section  of  chapter  ninety  of  the     B«dg«s. 
Code  provides  that  the  defendant,  in  an  action  of  eject- 
ment, shall  plead  the  general  issue  only,  which  shall  be 
that  he  is  not  guilty,  &c. 

The  next  error  assigned  is,  the'admission  by  the  court  of 
what  purported  to  be  a  copy  of  a  power  of  altorney  from 
Banks  to  Prentiss.  This  assignment  is  well  taken.  .This 
paper  purports  to  have  been  a  copy  of  an  original,  executed 
in  January,  1824,  in  Franklin  county,  in  the  State  of  Ken- 
tucky, and  to  have  been  acknowledged  before  a  notary 
public  in  said  county  and  state.  This  paper,  so  acknow- 
ledged and  otherwise  certified,  was  admitted  to  record  in 
the  county  of  Greenbrier,  It  is  conceded  that  there  was,  • 
at  this  time,  no  law  in  the  state  of  Virginia  which  au- 
thorized a  paper  so  acknowledged  and  certified  to  be  re- 
corded in  any  county.  This  being  so,  no  copy  of  such 
paper,  however  certified  by  the  clerk  or  recorder  of  such 
county  as  having  been  taken  or  correctly  made  from  the 
record  or  deed  books,  can  be  'proper  evidence,  nor  the 
book  itself,  which  to  that  extent  is  not  a  record.  This 
point  appears  to  have  been  expresslyjruled  in  the  case  of 
Pollard's  Heirs  v.  Lively,  2  Gratt.  216.  The  court  say, 
after  stating  that  an  office  copy  of  a  deed,  authorized  to 
be  admitted  to  record,  may  be  used  in  evidence,  but  that 
where  the  law  gives  no  authority  for  the  reception  of 
such  acknowledgment  or  proof  and  admission  to  record- 
ation, the  record  of  those  acts  and  the  certificate  of  the 
public  custodian  of  the  record  are  entitled  to  no  more 
respect  than  if  the  same  had  been  performed  by  a  private 
individual.  The  county  court  of  Greenbrier  county,  or 
its  clerk,  had  no  authority  to  order  said  deed  to  be  re- 
corded, and  that  the  recordation  thereof  was  of  no  va- 
lidity. It  is  essential  that  the  execution  of  the  power  of 
attorney,  by  virtue  of  which  the  deed  from  Banks  to  J» 
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January"  Term.  ^^^  ^^  Hamilton  and  others  was  executed,  should  be  cs- 
— Johnston    ^^^l^shed  by  competent  proof.     The  ofl&ce  copy  produced 
oriswoidand  ^as  not  Sufficient. 

Rodgers. 

It  is  suggested,  however,  by  the  plaintiflF's  counsel  that 
if  said  deed  so  executed  by  Prentiss  as  attorney  has  no 
other  sanction,  being  duly  recorded  in  1824,  it  is  a  proper 
conveyance  to  form  the  basis  of  an  adverse  possession; 
that  the  facts  proved  and  certified  show  that  the  plaintiff, 
and  those  under  whom  he  claims,  had  been  in  the  actual, 
adverse  possession,  under  said  deed,  for  more  than  thirty 
years  before  the  institution  of  this  suit,  and  that,  there- 
fore, the  verdict  was  right.  But  the  bill  of  exceptions 
reports  neither  the  facts  or  the  evidence ;  the  court  sim- 
ply certifies  that  the  plaintiff  offered  evidence  tending  to 
prove  that  the  grantees  under  said  deed  took  possession 
of  said  land  and  improved  the  same  and  those  claiming 
under  them  have  so  continued  to  do.  But,  in  the  ab- 
sence of  all  knowledge  of  the  facts,  the  Court  cannot 
adopt  the  suggestion,  and  hold  that  the  verdict  was  right. 

These  being  the  chief  questions  and  conclusion  of  this 
case,  no  other  questions  fairly  arise  upon  the  record  for 
decision. 

It  is,  therefore,  considered  by  the  Court:  That,  for  the 
error  aforesaid,  the  judgment  of  the  circuit  court  be  re- 
versed and  annulled,  with  costs  to  the  appellants;  and 
this  Court,  proceeding  to  give  such  judgment  as  the  court 
below  ought  to  have  given,  it  is  considered  that  the  ver- 
dict of  the  jury  in  this  cause  be  set  aside,  and  a  new  trial 
be  had — the  costs  of  the  former  trial  to  abide  the  result 
of  the  suit.  And  this  cause  is  remanded  to  the  circuit 
court  of  Greenbrier  county,  to  be  further  proceeded  in 
according  to  law. 

The  other  Judges  concurred. 

Judgment  Reversed,  Verdict  Set  Aside  am) 
Cause  Remanded. 
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CHARLESTON, 


Cari.tox,  Chamberlain  &  Co.  v.  Mays  &  Co. 


February  28,  1875.  g         245 

64  439 

1.  A  party  complaining  of  the  admission  of  improper  evidence  must         ^^75. 

state  the  facts  or   the  evidence,  in  his  bill  of  exceptions,  from 1 

which  it  will  appear,  affirmatively,  to  the  Appellate  Court,  that 
the  evidence  was  improper. 

2.  Sun-iving  partners  are  not  assignees,   in  law,  of  their   deceased 

partners,  and  the  twenty-third  section  of  chapter  one  hundred 
and  thirty,  of  the  Code,  does  not  apply  to  actions  against  such 
survivors,  where  a  party  defendant  is  a  witness  to  prove  payment 
to  a  deceased  partner  during  his  life. 

Supersedeas,  granted  on  the  petition  of  Ambrose  Carl- 
ton and  James  H.  Gardner,  surviving  partners  of  Carl- 
ton, Chamberlain  &  Co.,  to  a  judgment  of  the  circuit 
court  of  Greenbrier  county,  rendered  on  November  3, 
1873.  The  plaintiffs  below  were  the  said  petitioners, 
and  the  defendants  Jonathan  Mays,  William  H.  Mont- 
gomery and  F.  T.  Montgomery.  The  material  tacts  ap- 
pear in  the  opinion  of  the  Court. 

The  Hon.  Homer  A.  Holt,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Price  &  Sperry  for  the  appellants. 

Robert  F,  Dennis  and  Mathexos  &  Mathews  for  the  ap- 
pellees. 

Paull,  Judge  : 

In  1873,  the  plaintiffs'  brought  an  action  of  assumpsit 
in  the  circuit  court  of  Greenbrier  county  against  the  de- 
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jMQ«Tr%«nii.^®^^*"^^>  ^^^  *^®  recovery  of  an  account  for  merehandue, 
— ^i^      and  filed  a  declaration  with  the  common  counts.    De- 
^**T^^*°  fendants  filed  a   plea  of  the  statute  of  limitations,  to 
Mays^ACo.   which  the  plaintiffs  replied  generally.     The  issue  was 
tried  before  a  jury,  and,  from  a  bill  of  exceptions  found 
in  the  record,  we  learn  that  at  the  trial  the  defendants 
introduced  William  H.  Montgomery,  one  of  the  defend- 
ants, as  a  witness  to  prove  transactions  between  him  and 
William  P.  Chamberlain,  one  of  the  partners  of  the  firm 
of  the  plaintiffs,  who  departed  this  life  since  the  account 
accrued,  the  tendency  of  which  was  to  prove  payment  of 
the  account  aforesaid  to  the  said  Chamberlain.     To  the 
introduction  of  said  evidence,  and  to  its  admissibility, 
the  plaintiffs  objected ;  but  the  objection  was  overruled, 
and  the  evidence  admitted.     And  this  is  the  first  canse 
of  error  assigned  by  the  plaintiff^     It  is  said  there  was 
no  plea  which  would  admit  of  such  evidence ;  the  statute 
did  not  admit  of  the  evidence  of  payment.     The  bill  of 
exceptions,  however,  states  neither  the  facts  proved  or 
the  evidence.    In  the  case  of  Johnson^a  Exor,  v.  Jenning^ 
Admr.j  10  Gratt.  1,  the  syllabus  recites :   '^  A  party  com- 
plaining of  the  admission  of  improper  evidence  must 
state  the  facts  in  his   bill  of  exceptions,  from  which  it 
will    appear,  affirmatively,  to  the  appellate   court  that 
the  evidence  was  improper."     In   that   case,  as  in  the 
case  before  us,  a  verdict  was  found  for  the  defendant  on 
a  plea  of  the  statute  of  limitations.     On  the  trial  a  wit- 
ness was  asked  a  question,  to  the  answering  of  which 
the  plaintiff^  objected ;  but  the  objection  was  overruled, 
the  question  was  answered,  and  the  plaintiff^  excepted. 
The  question  was :     "  Do  you  know  of  any  money  re- 
ceived by  John  F.  Johnson,  the  defendant,  in  his  life- 
time, for  Philip  Jennings?"    It  did  not  appear  from  the 
bill  of  exceptions  what  answer  the  witness  gave  to  the 
question.     Moncure,  J.,  says,  in  delivering  the  opinion 
of  the  court :     '^  In  this  case  the  court  is  asked  to  pre- 
sume :  first,  that  the  question   was  answered,  and  then 
that  the  answer  was  of  such  a  nature  as  to  be  inadmissi- 
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ble.     But  the  answer  could  have  no  influence  on  thej^j^^J^^^^^^^ 

issue   on  the   plea  of  the  statute    of  limitations,    on — ^,^^ — 

which  alone  a  verdict  was  found  for  the  defendant,  and  ch*m^iin 

could  not,  therefore,  have  prejudiced  the  plaintiff."  And   Miytico. 

the  same  observation  may  be  made  in  this  case,  so  far  as 

die  bill  of  exceptions  sheds  any  light  upon  the  character 

of  the  evidence.     In  the  case  of  RowPs  Admx,  v.  KUe^s 

Admr.,  1  Leigh  216,  the  court  say :     "  But  when  we  are 

called  on  to  reverse  the  decision  of  a  judge,  it  is  incum* 

bent  on  the  party  seeking  this  to  show  that  there  is  error ; 

and  to  this  end  he  ought  to  present  to  us  such  a  case  as 

shows  the  relevancy  of  the  evidence   rejected."    This 

case  is  cited  by  Judge  Monciire.     We  think  this  ground 

of  error  cannot  be  maintained,  on  the  bill  of  exceptions, 

in  view  of  that  decision. 

It  is  alleged,  however,  as  a  second  ground  of  error,  that 
the  witness  Montgomery,  being  one  of  the  defendants, 
was  not  competent  to  testify  to  transactions  between  him- 
self and  William  P.  Chamberlain,  one  of  the  partners 
of  the  firm  of  the  plaintifis,  who  departed  this  life  since 
the  account  accrued.  It  is  claimed  that  the  incompe- 
tency of  the  witness  arises  under  the  twenty-third  section 
of  chapter  one  hundred  and  thirty  of  the  Code,  which 
provides  that  a  party  shall  not  be  examined  in  his  own 
behalf  in  respect  to  any  transaction  or  communication 
had  personally  with  a  deceased  person  against  parties  who 
are  the  executors,  administrators,  heirs  at  law,  next  of  kin 
or  assignees  of  such  deceased  person  when  they  have  ac- 
quired title  to  the  cause  of  action  from  or  through  such 
deceased  person,  or  have  been  sued  as  such  executors, 
administrators,  heirs  at  law,  next  of  kin  or  assignees.  In 
the  margin  ot  our  Code  it  is  said  that  the  twenty-second 
and  twenty-third  sections  of  this  chapter  were  mainly 
taken  from  the  code  of  New  York,  and  the  judicial  con- 
struction of  these  provisions,  as  made  in  the  courts  of 
that  state,  are  there  referred  to.  We  do  not  suppose  that 
it  is  absolutely  imperative  upon  this  Court  to  adopt  the 
judicial  interpretation  given  to  this  act  by  the  courts  of 
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janua^^crm.  ^^^  York,  stiU,  when  OUF  State  has  thus  adopted  the  Stat- 
Q^yj^„  utes  of  another  state  at  a  time  when  they  had  been  j  adicially 
^^'T^!^*"  construed,  it  would  seem  natural  to  adopt  such  construc- 
mijIa  Co.  tion,  fairly  commending  themselves  to  our  considera- 
tion. The  parties  against  whom  Montgomery  was  called 
to  testify  are  not  the  executors,  administrators,  heirs  at 
law  or  next  of  kin  of  the  deceased  person ;  but  it  i» 
claimed  that  they  are  assignees  of  such  deceased  person, 
deriving  their  title  in  some  way  by  assignment  from  him, 
and  that  against  them,  as  such  assignees,  the  witness  is 
incompetent  to  testify.  This  identical  question  arose  in 
the  case  of  Harper  v,  Conklin,  Survivor,  <tc.,  found  in  44 
New  York  58,  under  the  similar  section  in  the  code  of 
that  state,  from  which  section  twenty-three  in  our  Code 
is  taken.  And  the  supreme  court  of  appeals  in  that  state 
Held,  "that  a  surviving  partner  is  not  the  assignee  in  law 
of  his  deceased  partner,  or  of  the  firm  effects,  and  that 
section  three  hundred  and  ninety-nine  of  their  code  did 
not  apply  to  actions  against  such  survivors."  We  see 
nothing  objectionable  in  the  reasoning  on  which  it  is 
founded,  and  adopt  it  as  giving  the  law  of  the  present 
case  in  that  particular. 

With  these  views,  the  judgment  of  the  circuit  court  of 
Greenbrier  county,  rendered  on  the  3d  day  of  Novem- 
ber, 1873,  is  affirmed,  with  costs  to  the  appellees. 

The  other  Judges  concurred. 
Judgment  Affirmed. 
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CHARLESTON, 


DONAHOE  t7.  FaCKLEB. 

February  28,  1876. 

1.  T.  D.  and  others  file  a  bill,  allefinnfl;  that  certain  parties,  therein        1AT5. 

J             .1.                      1.      ^       .    ^1      :i         .t.  \.  •      \  ^          -January  Term. 
named,  were  the  owners  of  a  tract  of  land,  as  the  heirs  at  law  ofl 

M.  A.,  and  pray  that  the  same  may  be  sold,  as  incapable  of  parti- 
tion, and  a  sale  is  accordingly  made.  More  than  six  years  after- 
wards the  same  parties  file  an  amended  bill,  alleging  that  the 
same  parties  own  said  land  as  the  devisees  of  L.  A.,  and  not  as 
heirs  at  law  of  M.  A.,  as  alleged  in  their  original  bill — the 
amounts  of  their  interests  being  somewhat  dffi^rent — ^and  pray  that 
the  sale  may  not  be  confirmed.  The  purchaser  in  the  meantime, 
although  the  sale  had  not  been  reported  or  confirmed,  had  taken 
possession  of  said  land,  and  made  valuable  improvements,  and 
paid  the  whole  or  a  larger  part  of  the  purchase  money. — Held  : 

That  the  fleict,  if  such  it  be,  that  the  same  pRTties  own  the  land  as  de- 
visees, and  not  as  heirs  at  law,  is  no  sufficient  abjection  to  confirm- 
ing the  sale,  there  being  no  other  objection  made,  or  shown  thereto, 
and  as  the  proceeds  of  sale  can  be  distributed  among  the  parties 
in  interest,  in  the  proportion  in  which  they  hold  said  land  as  dev- 
isees. 

2.  It  is  premature  and  erroneous  to  adjudicate  and  decide  questions 

which  are  not  properly  presented  in  the  pleadings,  and  to  decree 
the  payment  of  money  by  one  party  to  another,  when  no  such  re- 
lief is  sought  or  desired,  and  the  proper  parties  are  not  all  before 

the  court. 

• 

3.  It  is  premature  and  erroneous  to  decree  an  account  to  be  taken  of 

money  received  by  a  deceased  party,  when  his  personal  repre- 
sentative is  not  before  the  court,  upon  proper  process. 

Appeal  and  supersedeas,  granted  on   the   petition   of 
James  M.  Gray,  to  two  several  decrees  of  the  circuit  court 
of  Putnam  county,  rendered  on  the  15th  day  of  Decem- 
ber, 1869,   and  the   24th  day  of  October,  1873.     The 
32 
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januiy'Tenn.^^^^pl**^*'^*®  ^v®^®  Thomas  M.  Donahoe  and  others,  and 
jf^^Q^    *'^®     respondents     Wiley    Fackler    and    others.    The 
FMi«r     opinion  of  the  Court  contains  a  sufficient  statement  of  the 
case. 

The  Hon.  James  H.  Ferguson,  then  judge  of  the  cir- 
cuit court  of  Cabell  county,  presided  at  the  rendition  of 
the  decree  of  December  15,  1869,  and  the  Hon.  Joseph 
Smith,  judge  of  said  circuit  court  of  Putnam,  presided  at 
the  rendition  of  the  decree  of  October  24,  1873. 

Smith  &  Knight  and  William  H.  Hogeman  for  the  ap- 
pellant. 

William  A.  Quarrier  and  /.  IF.  English  for  the  ap- 
pellees. 

Paull,  Judge. 

In  August,  1858,  Thomas  M.  Donahoe  and  others, 
plaintiffs,  filed  their  bill  in  the  circuit  court  of  Putnam 
county,  stating  that  certain  persons  therein  named  con- 
sisting of  Hugh  B.  Austin,  Alexander  M.  Austin  and 
others,  were  the  children  and  heirs  at  law  of  one  Morris 
Austin,  deceased,  who  had  died  seized  and  possessed  of  a 
large  tract  of  land,  then  lying  in  the  county  of  Kanawha, 
but  now  in  the  county  of  Putnam,  and  containing  from 
seven  to  eight  hundred  acres ;  that  the  same  was  unim- 
proved to  any  considerable  extent,  and  is  not  susceptible 
of  a  partition  which  would  be  advantageous  to  the  inter- 
ests of  the  parties,  and  that  the  shares  which  would  fall 
to  the  infant  defendants  would  be  almost  valueless  ;  in 
consideration  whereof  the  bill  prays  that  said  land  may 
be  sold  and  distribution  made  of  the  proceeds  of  said 
sale  among  the  parties  thereto  entitled,  and  for  gen- 
eral relief.  A  guardian  ad  litem  was  appointed  for  the 
infant  defendants,  who  answered  the  bill,  and  testimony 
was  taken  to  support  its  allegations.  The  court  being 
satisfied,  by  the  evidence,  that  it  was  for  the  mutual  inter- 
est of  all  parties  that  the  land  should  bo  sold,  entered  a 
decree,  in  September,  1858,  directing  a  sale,  and  appoint- 


Donahoe 

V. 

Fackler. 
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ing  James  W.  Hoge  and  Andrew  Parks  special  commis-j^^^^^^y'^^p,^ 
siouers  to  make  sale  of  said  land,  on  the  terms  expressed' 
in  said  decree.  This  decree  was  subsequently  modified, 
at  the  instance  of  the  commissioners,  as  to  the  terms  of 
sale,  and  another  decree  entered  at  the  April  term,  1 859, 
directing  ^id  commissioners  to  make  sale,  &c.,  but  be- 
fore receiving  any  money  under  this  or  the  former  de- 
cree, to  execute  and  file  with  the  clerk  of  the  court  bond 
with  suiBcient  security,  in  the  penalty  of  $600,  condi- 
tioned according  to  law. 

The  next  proceeding  in  court  in  this  cause,  which  is 
found  in  the  record,  is  the  filing  of  a  petition  by  James 
M.  Gray,  in  November,  1865,  alleging  that  a  sale  was 
made  of  said  land  by  said  Hoge  &  Parks,  commissioners, 
as  aforesaid,  pursuant  to  the  decree ;  that  said  sale  was 
made  on  the  10th  day  of  September,  1859,  and  that  said 
Gray  became  the  purchaser  of  said  land,  at  the  price  or 
sum  of  $0,568.20  ;  that  he  paid  $300,  required  to  be  paid 
in  cash,  and  gave  his  bonds  for  the  balance  of  the  pur- 
chase money,  in  equal  instalments,  in  one,  two  and 
three  years,  with  interest ;  that  he  had  long  since  paid 
ofl  all  that  was  due  on  said  bonds,  nearly  all  of  which 
was  paid  to  said  commissioners,  and  the  balance  to  the 
parties  entitled  thereto,  and  files  the  bonds  receipted  by 
said  commissioner,  with  his  petition ;  that  he  had 
never  received  a  deed  for  said  land;  that  Andrew  Parks 
had  departed  this  life,  and  that  said  Hoge  be  required  to 
answer,  and  to  execute  to  said  Gray  a  good  and  sufficient 
deed  for  said  land. 

The  next  proceeding  we  find  in  the  record  is  the  filing 
of  an  amended  bill  by  the  plaintiffs,  in  May,  1866,  re- 
ferring to  the  original  bill  and  to  the  decrees  appointing 
Hoge  and  Parks  commissioners  to  sell  said  land,  and  to 
the  petition  of  James  M.  Gray,  alleging  that  said  land 
was  sold,  and  the  purchase  money  all  paid,  yet  no  report 
is  found  among  the  papers  of  said  cause  showing  that 
a  sale  had    ever  been  made,  and  that  no  order  had  been 
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I^'totiii  ^^tered  in  Baid  cause  confirmiDg  said  sale,  or  directing' 

the  collection  of  the  purchase  money.     The  amended  hill 

F^ier  ^^^^  alleges  that  the  parties  who  were  said  in  the  orig- 
inal bill  to  have  been  the  heirs  at  law  of  Morris  Austin, 
and  as  sach  entitled  to  said  tract  of  land,  it  has  been 
since  ascertained,  are  in  truth  and  in  &ct  the  devisees  of 
said  land  under  the  will  of  Letitia  Austin,  his  wife,  who 
was  entitled  to  the  same  upon  the  death  of  her  husband, 
who  did  not  own  the  land,  and  in  view  of  these  facts,, 
the  amended  bill  prays  that  the  sale  made  by  said  com* 
missioners  be  not  confirmed,  but  set  aside  and  held  for 
nought,  and  for  general  relief.  It  would  seem  from  the 
bill  that  the  same  parties  still  own  this  land  now  as  dev* 
isees  of  Letitia  Austin,  who  were  alleged  formerly  to 
have  owned  it  as  heirs  at  law  of  Morris  Austin,  but  the 
*  amount  of  their  individual  interests  is  not  exactly   the 

same.     An  order  of  publication  is  filed   as   to  the   non- 
residents and  exhibits  of  the  bill  made. 

We  have  next  the  answer  of  James  M.  Gray  to  thift 
amended  bill,  filed  in  May,  1867,  in  which  he  refers  to  his- 
petition,  and  again  alleges  that  a  sale  was  made  at  which  he 
became  the  purchaser,  that  he  had  paid  off  and  dischai^d 
to  said  Hoge  and  Parks,  the  commissioners  of  sale,  the 
whole  amount  of  the  purchase  money,  less  the  amount  paid 
to  some  parties  in  interest,  and  was  long  since  entitled  to 
his  deed ;  that  he  is  not  informed  whether  any  report  of 
sale  was  made  or  not,  and  that  that  is  a  matter  in  which 
respondent  is  powerless,  and  with  which  he  has  nothing 
to  do,  and  denying  that  the  plaintiffs  now  hold  said  land 
as  devisees,  and  prays  that  the  .sale  be  confirmed  and  a 
deed  ordered  to  be  made. 

Next  we  have  the  answer  of  James  W.  Hoge,  one  of 
the  commissioners,  filed  on  the  14th  day  of  December, 
1869,  to  the  petition  of  James  M.  Gray,  and  to  the 
amended  bill,  and  to  which  there  is  filed  a  general  repli- 
cation. In  his  answer  he  admits  the  appointment  of 
himself  and  Parks  as   commissioners;  that  the  sale   was 
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made^  in  accordance  with  the  terms,  to  James  M.  Oray,j^^,^^^^^^^„^ 
and  that  he  cannot  explain  why  a  report  was  not  made  jjj,^,^^ 
of  the  same  to  the  court ;  that  he  had  always  believed  that  Fadjier. 
^id  report  had  been  made  ;  that  the  purchase  money  was 
paid  by  said  Gray  to  himself  and  Parks ;  but  that  what- 
ever payments  were  made  c^n  the  bonds  executed  by  Gray 
were  made  to  himself  and  to  Andiew  Parks,  separately, 
and  none  of  them  were  joint  payments,  and  that  on  the 
first  bond  he  received,  on  the  15th  of  September,  1830^ 
the  sum  of  $1,372 ;  that  $325  was  paid  by  Gray  to  Thomas 
P.  Donahoe,  a  part  owner  of  the  land,  and  that  $197 
was  paid  to  J.  P.  Austin,  also  a  part  owner  oi 
€aid  land,  and  the  balance  of  said  money,  including  the 
amounts  due  on  the  last  two  bonds,  if  indeed  they  have 
yet  been  fully  paid  off,  was  paid  to  Andrew  Parks, 
and  that  no  portion  thereof  was  received  or  used  by  re- 
spondent. Admitting  his  liability  forthe  sum  of  $1,372. 
he  denies  that  he  is  liable  for  any  other  sum,  for  the 
reasons  set  forth  in  his  answer.  The  answer  of  John 
£.  Timms,  the  guardian  ad  litem  for  the  infant  defend- 
ants, is  also  filed  to  the  amended  bill. 

Such  is  an  outline  of  the  somewhat  singular  history  ot 
this  c&se,  and  of  its  condition  on  the  15th  day  of  Decem- 
ber, 1869, 

Upon  the  case  as  now  presented,  and  as  it  thus  stood 
at  the  last  named  date,  to-wit,  on  the  15th  day  of  De- 
cember, 1869,  the  court  entered  a  decree  reciting  the  fact 
of  a  sale,  and  the  particulars  connected  therewith  as 
hereinbefore  noted,  and  that  it  being  conceded  by  the 
parties  that  the  said  Gray  took  possession  of  the  said 
land  under  his  purchase,  and  has  made  permanent,  ex- 
pensive nnd  valuable  improvements  thereon,  and  the 
courts  being  satisfied  that  under  all  of  the  circumstances, 
full  justice  cannot  be  done  to  all  of  the  parties  without  a 
confirmation  of  said  sale,  therefore  confirmed  said  sale 
to  said  Gray,  the  purchaser. 
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juDitaiT^Terin.  SccoTid.  The  (Iccrec,  reciting  that  it  appearing  to  the 
jj^jjj^ij^  court  that  no  report  of  said  sale  having  been  made  by  the 
Fackier.  Commissioners  and  no  bond  given  by  them,  and  no  order 
of  confirmation  having  ever  been  made,  declares  that  all 
of  the  payments  made  by  said  Gray  to  the  commission- 
ers, except  the  cash  installment  of  J300,  were  unauthor- 
ized ana  illegal,  and  that  he  is,  therefore,  entitled  to  no 
credit  therefor  on  the  purchase  money  aforesaid. 

Tfiird,  The  decree  declares  that  the  parties  to  the 
original  bill  are  entitled  to  said  land  as  the  devisees  of 
Letitia  Austin,  deceased,  and  directs  that  the  proceeds 
of  sale  be  distributed  among  them  in  the  proportion  that 
the  said  lands  were  devised  to  them  under  said  will,  and 
finally  directing  an  account  to  be  taken  of  certain  mat- 
ters therein  expressed  and  contained.  From  thisdeoree, 
as  well  also  as  a  decree  made  on  the  24th  day  of  Octo- 
ber, 1873,  an  appeal  has  been  taken  to  this  Court  by 
said  James  M.  Gray. 

And  fii'st,  in  regard  to  the  confirmation  of  the  sale : 
The  only  parties  opposing  the  sale  are  the  parties  to  the 
original  and  amended  bill,  the  owners  of  the  land  in 
question.  Do  they  present  any  good  and  sufficient  rea- 
son in  a  court  of  equity  why  the  sale  should  not  be  con- 
firmed ?  It  was  made  at  their  special  instance  and  re- 
quest, on  the  ground  that  the  land  could  not  be  parti- 
tioned, but  should  be  sold,  and  the  proceeds  divided. 
The  sale  was  accordingly  made;  some  of  said  parties 
were  present  at  the  time,  and  have  received  from  the 
purchaser  themselves  a  part  of  the  purchase  money. 
They  do  not  complain  that  the  sale  was  not  fairly  made, 
or  that  the  price  was  inadequate,  or  anything  whatever 
which  impeaches  its  character.  But  more  than  six  years 
afler  said  sale  was  made,  and  the  purchase  money  paid 
by  the  purchaser  to  the  commissioners  of  sale,  and  to  two 
of  the  plaintiffs,  whether  legally  paid  or  not,  and  after 
the  purchaser  was  in  possession  and  made  valuable  im- 
provements, they  file  an  amended  bill,  alleging  that  they 
have  discovered  that  they  have  title  to  said  land  as  the 
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devisees  of  said  Letitia  Austin,  and  not  as  the  heirs  fttj^xittal?y\'erin.. 
law  of  Morris  Austin,  as  they  had  supposed  when  filing  ^^Jjihoe 
the  original  bill ;  and  for  this  reason  they  pray  that  the  ptidLier. 
sale  may  not  be  confirmed,  and  that  they  be  allowed  to 
hold  and  keep  the  land  as  such  devisees,  not  asking  for 
another  sale.  Now,  conceding  this  to  be  so,  does  the 
mere  fact  that  they  now  hold  the  lands  as  devisees,  and 
not  as  heirs  at  law,  furnish  a  sufficient  reason  for  depriv- 
ing the  purchaser  of  his  land  under  the  circumstances 
now  surrounding  this  case  ?  The  parties  to  the  original 
bill  are  the  same  as  the  parties  to  the  amended  bill ;  and 
by  the  former  they  sought  and  obtained  a  sale  of  the  land. 
This  was  their  sole  object.  A  change  in  the  nature  of 
their  ownership  of  this  land  would  not  affect  the  object 
had  in  view  by  their  original  bill,  but  would  only  affect 
the  proportions  somewhat  to  which  they  would  be  entitled 
in  the  distribution  of  the  proceeds  of  sale ;  and  these 
proceeds  can  still  be  paid  to  them  as  devisees,  instead  of 
to  them  as  heirs  at  law.  The  fact  that  this  amended  bill 
was  not  filed  for  several  years  after  the  original  bill  can 
make  no  difference.  The  parties  in  interest  are  still  the 
same ;  and  by  their  mistake,  if  such  it  was,  the  pur- 
chaser, after  being  for  years  in  possession  of  the  land, 
and  making  valuable  improvements,  and  paying  the  pur- 
chase money,  has  been  involved  in  his  present  condition 
and  trouble.  If,  then,  under  these  circumstances,  and 
likewise  the  uncertainty  (to  say  the  least  of  it)  hanging 
over  the  question  as  to  his  being  required  to  repay  the 
purchase  money,  he  chose,  as  he  has  done,  to  have  this 
sale  confirmed,  we  think  he  was  justly  and  equitably  en- 
titled to  it.  It  is  said,  however,  that  the  court  will  pro- 
tect the  interests  of  infants.  Their  land,  as  owned  by 
them  and  the  other  parties,  was  sold  under  the  original 
bill,  in  which  it  was  alleged  that,  their  shares  were  so 
small  that  if  retained  as  land,  they  would  be  almost  val- 
ueless. Their  shares  as  devisees,  or  holding  under  devi- 
sees, are  very  slightly  increased.  It  was  proper,  there- 
fore, in  either  aspect,  that  the  land  should  be  sold;  and 
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jwHui^Term.  ^^^^^^"^S  their  shsre  of  the  proceeds^  as  devisees,  it  is  not 
Donahoe  P^^ceived  that  they  are  prejudiced.  They  are  before  tiie 
i'ackier.  <^<>ui't  by  their  gnardian  ad  litem,  and  no  suggestion  is 
made  by  him  or  by  the  plaiutifis,  or  by  any  other  party, 
that  there  was  any  un&irness  or  other  eiroumstances 
whatsoever  connected  with  the  sale  why  the  same  should 
not  be  confirmed.  We  think,  therefore,  there  was  no 
error  in  the  decree  of  the  coart  confirming  the  sale,  and 
directing  the  proceeds  of  sale  to  be  distributed  among 
the  parties  entitled  as  devisees  of  Letitia  Austin.  Under 
these  views  it  is  immaterial  under  what  title  the  parties 
held  these  lands. 

We  now  pass  to  notice  what  is  claimed  by  the  appel- 
lant, James  M.  Gray,  to  be  error  in  the  decree  of  the 
15th  of  December,  1869,  to- wit:  that  the  payments  made 
by  him  of  the  purchase  money  to  commissioners  Hogc 
and  Parks,  or  either  of  them,  were  unauthorized  and 
illegal ;  and  in  connection  therewith  the  court  directed 
the  said  Hoge  to  re-pay  to  the  said  Gray  the  sum  of 
$1,372,  a  part  of  said  purchase  money  admitted  to  have 
been  received  by  him. 

We  think  this  decision  and  order  of  the  court  in  the 
then  condition  of  the  case  and  state  of  the  pleadings, 
was  entirely  premature  and  unauthorized  at  the  time, 
and  consequently  erroneous. 

At  tliat  time  there  was  not  a  single  party  named  in 
the  record,  nor  is  there  now,  who  was  calling  said  com- 
missioners, or  either  of  them,  to  any  account,  asking 
what  amounts  they,  or  either  of  them,  had  received  of 
the  purchase  money,  what  disposition  they  had  made  of 
the  same,  or  making  any  demand,  or  asking  any  relief 
against  them,  or  either  of  them  whatever.  Gray  is  the 
only  party  who  alludes  to  the  purchase  money,  and  all 
he  says  in  his  petition  or  answer  is,  that  he  bought  the 
land,  and  had  paid  most  of  the  purchase  money  to  the 
commissioners,  and  prays  for  a  deed ;  he  makes  no  de- 
mand upon  them,  or  either  of  them,  for  the  purchase 
money,  or   prays  that   the   same  may  be  repaid  to  him. 
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The  plain tiffi),  in  their  bill,  say  nothing  upon  thesubject.j^^^^^^ 
No  question  of  the   liability  of  the  oommisgioners,  or     j^^^,,^ 
either  of  them,  to  any  party,  is  made   in  the  pleadings,     Fwi'ier, 
touching  the  purchase  money,   and  no  question  of  the 
legality  or  illegality  of  the  payments  made  to  them,  di- 
rectly or  fairly  raised. 

Again,  at  that  time  no  account  had  been  taken,  or 
even  ordered,  as  to  what  moneys  had  been  received  by 
5aid  commissioners,  or  either  of  them,  or  what  was  the 
state  of  accounts  between  them;  again,  the  personal 
representative  of  Andrew  Parks  was  not  before  the  court 
at  that  time ;  he  was  a  proper  party.  It  is  true  that  some 
time  previous  an  order  was  entered  making  John  B. 
Mumaugh  administrator  of  said  Parks,  aj)arty  defendant, 
but  there  is  no  order  directing  service  of  process  upon 
him,  and  none  seems  ever  to  have  been  made.  For  these 
reasons  any  decision  upon  these  matters  was  premature 
and  erroneous. 

This  decree  further  provides  for  a  reference  to  a  mas- 
ter to  take  an  account  of  the  amount  of  the  purchase 
money  paid  by  said  Gray  upon  his  bonds  to  said  Parks 
and  when  and  how  paid.  This  order  being  made  when 
the  personal  representative  was  not  before  the  court,  was 
premature  and  erroneous.  His  presence  was  essential 
to  the  proper  taking  of  said  account. 

The  master  proceeded  to  take  an  account  of  the  mat- 
ters directed  by  said  decree,  including,  among  other 
things,  the  amount  of  purchase  money  due  from  said 
Gray,  and  made  his  report  to  the  court.  Numerous  ex- 
ceptions were  made  to  this  report,  and  one  was  that  the 
amount  of  purchase  money  reported  due  from  Gray  was 
erroneous.  The  court,  without  passing  upon  the  excep- 
tions, recommits  the  same  to  the  master,  and  ^before  the 
amount  of  said  purchase  money  has  been  ascertained  and 
reported,  enters  a  decree  on  the  24th  day  of  October, 
1873,  directing  the  said  James  M.  Gray,  to  pay  the 
amount  of  purchase  money  due  from  him  to  the  receiver 
33 
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jamuwA'erm.  ^^  *^®  court  within  si^ty  days,  and  if  he  fails  to  do  so 
— ^iiiii^^    a  special  commissioner  is  appointed  to  collect  it. 

Fackier.         This  decFce  is  also  clearly  erroneous. 

The  matters  so  earnestly  discussed  before  this  Ck)urt, 
touching  the  validity  of  the  payments  made  by  Gray, 
raise  a  question  of  much  interest,  which  should  be  fairly 
and  fully  presented  by  proper  pleadings,  that  the  princi- 
ples of  law  arising  thereon  may  be  properly  adjudicated, 
and  the  rights  and  liabilities  of  all  parties  properly  as- 
certained. 

With  these  views  of  this  case,  that  part  of  said  decree 
of  the  15th  of  December,  1869,  which  confirms  the  sale 
of  said  land  to  said  Gray,  and  the  payment  of  the  cash 
installment  of  $300,  and  the  distribution  of  the  proceeds 
of  sale  among  the  parties  entitled  thereto,  as  devisees 
under  the  will  of  Letitia  Austin,  is  hereby  affirmed, 
(this  Court  deciding  no  other  questions),  and  all  sub- 
sequent orders  and  decrees  made  in  said  cause,  are  here- 
by set  aside  and  annulled,  with  costs  to  the  appellant; 
and  this  Court  proceeding  to  render  such  decree  herein, 
as  the  court  below  ought  to  have  rendered,  doth  adjudge, 
order  and  decree  that  this  cause  be  remanded  to  the  cir- 
cuit court  of  Putnam  county,  with  leave  to  the  parties, 
or  any  of  them,  so  to  amend  their  pleadings,  and  have 
process  issued  thereon  and  served,  in  order  that  projier 
inquiries  may  be  directed,  and  proceedings  had  to  adju- 
dicate all  the  questions  properly  arising  in  this  cause, 
connected  with  the  interests  or  liability  of  the  parties, 
or  any  of  them. 

The  other  Judges  concurred. 

Decrees  Affirmed,  in  part,  and  Reversed,  ik 
PART,  AND  Cause  Remanded. 
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CHARLESTON. 


Commonwealth,  use  Ac.  v.  Hall. 

ri     *'  '111 

Marrh  1,1875.  J5   38» 

A  bill  or  exceptions  to  the  opinion  of  the  court  overruling  amotion         1875. 
for  a  new  trial,  not  being  signed  by  the  judge,  does  not  become      °*^    ^"^^ 
a  part  of  the  record,  and  the  evidence  therein   reported  can  not 
be  examined  by  an  Appellate  Court. 

Supersedeas,  granted  by  a  Judge  of  this  Court  on  the 
petition  of  the  Commonwealth  of  Virginia  suing  for  the 
use  of  M.  P.  Amiss,  commissioner,  relator,  who  sued  for 
the  use  of  John  Hall  and  Daniel  Boughner,  late  partners 
under  the  firm  name  of  Hall  &  Boughner,  the  plaintiff 
below,  to  a  judgment  of  the  circuit  court  of  Wood  coun- 
ty rendered  on  the  23d  day  of  January,  1874,  in  the 
name  and  for  the  benefit  aforesaid,  against  Cyrus  Hall 
and  Liewis  A.  Phelps,  surviving  obligors  of  themselves 
and  E.  MeClaskey,  deceased.  The  action  was  founded 
upon  a  bond  with  conditions. 

The  opinion  of  the  Court  contains  a  statement  of  so 
many  of  the  material  facts  as  is  necessary  to  understand 
the  principles  adjudicated  here. 

The  Hon.  Joseph  Smith,  judge  of  the  circuit  court  of 
Jackson  county,  presided  at  the  trial  below. 

George  LoomiB^  for  the  appellant. 

Scott  &  Cole  and  Walter  S.  SandSj  for  the  appellees. 

Pauli^,  Judge  : 

The  plaintiffs  bring  an  action  of  debt  for  the  recovery 
of  an  amount  claimed  to  be  due  by  the  defendants  on  a 
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janualy  Term.  Conditional  bond  given  by  them  for  the  proper  discharge 
O)ramonweaith^^  their  duties  as  commissioners  appointed  to  make  sale 
uae^&c.     Qf  i^^^  under  a  decree  in  chancery. 

Hail. 

Defendants  plead  payment  and  conditions  performed. 
The  parties  waiving  a  jury,  the  matters  of  law  and  evi- 
dence arising  in  the  cause  were  submitted  to  the  coart 
and  the  court  having  heard  the  evidence  in  full,  and  the 
arguments  of  counsel  was  of  opinion  that  the  plaintifls 
are  not  entitled  to  recover  anything  of  the  defendants  in 
this  cause.     And  the  court  was  further  of  opinion  that 
the  defendants  are  entitled  to  recover  of  John  Hall  and 
Daniel  Boughner,  late  partners  as  Hall  &  Boughner,  oo 
account  of  their  off-sets  filed  against  them  in  this  cause 
the  sum  of  $238.74,  with  interest,  Ac.     Thereupon  the 
plaintiffs  moved  the  court  to  set  aside  the  said  judgment 
so  rendered  in  this  cause,  and  to  grant  a  new  trial  there- 
in on  the  ground  that  the  said  judgment  was  contrary  to 
the  evidence,  which  motion  was  overruled ;  and  there- 
upon the  plaintiff  tendered  a  bill  of  exceptions,  which  it 
is  said,  was  read,  signed  and  sealed  by  the  court,  and  or- 
dered  to  be  made  a   part  of  the  record  in  this  cause. 
From  this  judgment  of  the  court,  in  refusing  to  grant  a 
new  trial,  an  appeal  has  been  obtained  to  this  Court. 

Upon  examining  the  record,  we  do  not  find  that  the  name 
of  the  judge  is  signed  to  the  bill  of  exceptions ;  and  on 
inspecting  the  manuscript  record  his  name  does  not  seem 
to  be  found.  This  omission,  we  apprehend,  is  fatal  to 
the  bill  of  exceptions ;  for,  without  the  signature  of  the 
judge,  it  does  not  become  a  part  of  the  record.  The 
ninth  section  of  chapter  one  hundred  and  thirty-one  of 
the  Code  provides  that  a  party  excepting  to  any  opinion 
of  the  court  may  tender  a  bill  of  exceptions,  which  the 
judge  shall  sign,  and  it  shall  be  a  part  of  the  record  of 
the  case.  As  no  other  questions  are  raised  in  this  case, 
except  the  sufficiency  of  the  evidence  to  sustain  the  judg- 
ment, and  all  evidence  being  thus  excluded,  all  that  i^ 
lefl  to  do  is  to  affirm  the  judgment. 
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We  may  add,  however,  that  we  have  looked  into  thcj^^^^^^^^j^^ 
bill  of  exceptions,  and  find  that  the  evidence  is  certified,^^^^^^^^^^^^ 
and  not  the  facts ;  in  which  case,  in  accordance  with  the     «»«^*<^ 
established  rule  in  Carrington  v.  Goddin,  13  Gratt.  587,       °*"" 
acted  upon  by  the  courts  of  Virginia  and  of  this  State, 
the  Court  will  reject  all  the  parol   evidence  of  the  ex- 
ceptor, and  give  full  force  and  credit  to  all  the  evidence 
of  his  adversary,  and  will  not  reverse  the  judgment  un- 
less it  there  appears  wrong.     Upon  examining  the  evi- 
dence, under  the  application  of  this  rule,  we  find  that 
the   pleas  of  the  defendants  to  the  plaintifi*'s  action,  as 
well   also  as  their  claim  to  the  amount  for  which  judg- 
ment was  rendered  in  their  &vor,  are  fully  and  amply 
soBtained  by  the  proofe.     In  an  action  of  law,  where  the 
parties  waive  a  trial  by  jury  and  submit  the  whole  mat- 
ter of  law  and  fact  to  the  judgment  of  the  court,  and  an 
exception  is  taken  to  its  judgment,  the  bill  ought  to  state 
the  facts  proved,  and  not  the  evidence.     And  it  will  be 
treated  as  governed  by  the  principles  applicable  to  ex- 
ceptions taken  to  the  opinion  of  the  court  overruling  a 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence.     Pryor  v,  Kum,  12  Gratt.  615. 

ITie  judgment  of  the  circuit  court  of  Wood  county 
rendered  on   the  23d  day  of  January,  1874,  is  affirmed,, 
with  costs  and  damages  according  to  law  to  the  appellees^ 
Cyrus  Hall  and  Lewis  A.  Phelps. 

The  other  Judges  concurred. 
Judgment  Affirmed. 
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CHARLESTON, 


GiLLILANy  EXOR.  V.  HiNKLE. 

m 

March   1,  1876. 

1875.         When  a  tract  or  parcel  of  land  is  sold  as  a  whole,  or  in  gross,  and  not 
Janaary  Term.         ag  a  gpeciflod  quantity,  or  by  the  acre,  the  parties  are  not  entitled 

to  any  relief,  either  for  any  excess  or  deficiency,  which  may  be 
subsequently  discovered  in  the  quantity  of  said  land. 

An  appeal  allowed  on  the  petition  of  James  K.  Hinkle, 
John  L.  Anderson,  and  Francis  H.  Ludington  from  a 
decree  of  the  circuit  court  of  Greenbrier  county,  ren- 
dered on  the  28th  day  of  November,  1873,  in  a  suit 
then  pending  in  said  court,  in'  the  name  of  Richard  H. 
Gillilan,  executor  of  Joseph  Myles,  deceased,  against  the 
petitioners.  The  other  fact.s  appear  in  the  opinion  of 
the  Court. 

The  Hon.  Homer  A.  Holt,  judge  of  said  circuit  conrt, 
presided  at  the  hearing  below : 

Adam  C,  Snyder  for  the  appellants. 
Mathews  &  Mathews  for  appellee. 

Paull,  Judge: 

The  plaintiflF  in  this  case,  as  executor  of  the  will  of 
Joseph  Myles,  files  his  bill  in  the  circuit  court  of  Green- 
brier county,  alleging  that  in  April,  1870,  he  had,  as 
such  executor,  sold  a  certain  tract  or  parcel  of  land,  situ- 
ated in  said  county ;  that  the  quantity  or  number  of  acres 
thereof  were  not  known  nor  stated  certainly ;  that  it  was 
sold  just  as  the  certain  tract  or  parcel   aforesaid  simply, 
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though  it  was  supposed  to  contain  about  four  hundredj^^„yjj^py'',j,^j„ 
and  thirty-three  acres,  more  or  less ;  that  the  defendants,  Gnman^  exof. 
Hinkle  and  Andereon,  became  the  purchasers  thereof,  Hinkie. 
jointly,  at  the  price  of  $4,050,  and  having  paid  a  small 
portion  of  the  purchase  money  into  court,  executed  their 
bonds  with  security  for  the  balance,  payable,  respective- 
ly, in  one,  two  and  three  years  alter  date,  with  interest; 
that  the  first  bond  was  paid  ofi  by  the  purchasers,  and 
some  payments  made  on  the  second,  and  that  the  balance 
due  upon  the  second,  as  well  as  the  whole  amount  of  the 
third  bond,  are  still  due  and  unpaid.  The  bill  then  al- 
leging that  the  plaintiff  is  ready  to  execute  a  good  and 
sufficient  conveyance  for  said  land,  and  that  the  unpaid 
bonds  are  a  lien  thereon,  prays  that  said  land  maybe 
sold  for  the  balance  of  the  purchase  money,  and  for  gen- 
eral relief. 

Defendants  Hinkle  and  Anderson,  file  a  joint  answer, 
alleging  that  they  purchased  the  land  as  a  specified 
quantity,  and  relied  entirely  upon  the  representations  of 
plaintiff  as  to  that  quantity,  and  they  had  no  sufficient 
knowledge  of  the  amount  of  acres  offered  for  sale  to  lead 
them  to  suspect  that  the  said  quantity  of  four  hundred 
and  thirty-three  acres  was  not  included  by  the  bounda- 
ries of  the  land  sold:  that  shortlv  after  the  sale  was 
made,  they  caused  the  land  to  be  surveyed  by  one  Wil- 
liam White,  and  a  calculation  had  of  the  quantity,  and 
he  fixed  the  quantity  at  seventy-five  acres  less  than  the 
number  actually  sold ;  that  this  deficiency  was  reported 
to  the  plaintiff,  and  a  deduction  asked.  Subsequently 
they  caused  another  survey  to  be  made  by  one  Jesse 
Bright,  who  reported  a  deficiency  of  a  little  over  seventy- 
six  acres.  The  defendants  pray  that  their  answer,  con- 
taining these,  the  material  allegations,  may  be  read  as  a 
cross  bill  against  the  plaintiff  for  affirmative  relief;  that 
an  injunction  be  perpetuated  against  the  plaintiff,  re- 
straining him  from  collecting  any  greater  amount  of  said 
bonds  than  is  sufficient  to  pay  for  the  land  obtained  un- 
der said  purchase,   after  allowing  compensation  for  the 
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januwrTerm.  ^^^^'^"^^y  aforesaid,  and  that  the  amount  to  which  they 
GiUiiM  exotT*^*^  ^  entitled  as  compensation  may  be  ascertained  and 
Hinicto.     declared  by  the  court,  and  pray  for  general  relief. 

To  this  answer  the  plaintiff  files  a  replication,  explicit- 
ly denying  the  allegations  of  the  answer  in  every  material 
particular,  and  affirming  that  the  defendant,  Hinkle, 
knew  and  understood  that  the  said  land  was  sold  in  bulk, 
and  relied  rpon  his  knowledge  of  the  tract  in  bidding  for 
it,  <&c. 

Under  this  state  of  the  pleadings  the  parties  proceed 
to  take  the  evidence  found  in  the  record.  The  cause 
coming  on  to  be  heard  on  the  pleadings,  exhibits,  evi- 
dence, Ac,  and  the  court  being  of  opinion  that  the  de- 
fendants Hinkle  and  Anderson  are  entitled  to  no  relief  or 
abatement  in  the  purchase  money  of  said  land,  by  reason 
of  any  alleged  deficiency  in  the  quantity,  that  the  plain- 
tiff has  a  right  to  subject  said  land  to  sale  for  the  pay- 
ment of  the  unpaid  portion  of  the  purchase  money,  or- 
ders and  decrees  that  unless  said  amount  is  paid  withia 
thirty  days,  that  said  land  be  sold  by  a  commissioner  ap- 
pointed for  the  purpose,  at  the  time  and  place  and  on 
the  terms  therein  expressed,  &c.  From  this  decree  an 
appeal  has  been  awarded  to  the  defendants  to  this  Court. 

The  chief  and  indeed  the  only  material  question  in 
this  controversy  is,  what  was  the  real  contract  between 
the  parties,  to  wit :  as  to  whether  this  land  was  sold  as  a 
tract  or  parcel  by  the  quantity  in  gross,  or  for  a  specific 
number  of  acres. 

The  law  governing  such  cases,  has  been  long  estab- 
lished. The  principle  is  embodied  in  the  decree  made 
in  the  case  of  Jolllffe  v.  Hite  i  Call  301.  It  is  thus 
stated:  that  in  all  cases  of  contracts  for  the  sale  of  lands 
by  a  specific  number  of  acres,  the  parties  are  entitled  to 
compensation  for  a  deficiency  or  excess  in  that  quantity 
beyond  what  may  reasonably  be  imputed  to  small  errors 
from  variations   of   instruments   or  otherwise;  the  esti- 
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mate  being  supposed  to  be  made  from  mistake  in  thej^^j  J^^^^^^^ 
parties^  Ac.  But  where  the  real  contract  is  to  sell  a^jjjjjj^  ^^^^ 
tract  of  land,  as  it  may  contain,  more  or  less,  fully  under-  niniie 
stood  to  be  so,  the  purchaser  takes  the  tract  at  the  risk 
of  gain  or  loss  by  deficiency  or  excess  in  the  number  of 
acres  contemplated  ;  and  neither  can  resort  to  the  other 
for  compensation  on  the  ground  of  either  event.  The 
defendants,  as  we  have  seen,  allege  in  their  answer, 
filed  as  a  cross  bill,  and  seeking  affirmative  relief,  that 
the  number  of  acres  announced  to  be  sold,  was  four  hun- 
dred and  thirty-three  acres,  and  this  quantity  was  then 
sold  by  public  outcry,  and  that  they  purchased  the 
same  as  a  specified  quantity,  and  relied  entirely  upon  the 
representations  of  the  plaintiff  as  to  that  quantity,  <&c. 
These  allegations  are  strongly  and  explicitly  denied  in 
the  replication.  It  is  incumbent  on  the  defendants  to 
establish  by  satisfactory  proof  the  truth  of  their  cross 
bill.  The  main  evidence  upon  this  point  is  found  in 
the  depositions  of  the  defendants  themselves,  Hinkle 
and  Anderson.  Hinkle  deposes  "my  understanding  was 
that  it  (the  land)  was  cried  at  433  acres,  no  more  or  less; 
I  paid  particular  attention ;  I  could  not  say  positive 
whether  Mr.  Brown  (who  was  the  auctioneer)  or  Mr. 
Mathews,  (who  was  the  plaintiff's  agent  in  conducting 
the  sale)  had  a  small  piece  of  paper  in  their  hand,  nor 
whether  it  was  cut  out  of  the  paper,  or  written ;  Mr 
Brown  went  on  to  say  that  he  was  going  to  sell  a  tract 
of  433  acres  of  land  near  the  sink  of  Culberson's  Creek, 
blue-grass  land ;  I  believed  that  quantity  of  land  to  be 
there  as  it  was  advertised  and  stated  particularly,  or  else 
I  would  not  have  bought  it."  Hinkle  bought  the  land 
himself,  and  subsequently  took  in  his  co-defendant 
Anderson,  as  one  of  the  purchasers.  He  makes  no  al- 
lusion whatever  to  any  personal  representations  of  the 
plaintiff,  but  simply  says  that  the  auctioneer  said  that  he 
was  going  to  sell  a  tract  of  four  hundred  and  thirty-three 
acres  of  land.     Nor  does   he  allude  in  any  way  to  any 

declarations  of  the  plaintiff's  agent,  A.  F.  Mathews. 
34 
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janiuufy^Tenii.     Defendant  Anderson  deposes  that  the    land  was  sold 

ouiUftD  ExarT^^*"  ^^^^  hundred  and  thirty-three  acres  as  the  quantity, 

Hinkie.     ^^^  ^^^^  ^^  Stated^  publiclyy  when  the  land  was  put  up 

by  Mr.  Gillilan  the  plaintiff  or  Mathews,  or  Brown,  but 

could  not  tell  which,  but  was  certain  that  it  was  one  of 

the  three;  this  is  all  of  his  tebtimony  on  this  poinU 

F,  H.  Ludington,  the  surety  of  defendants  in  their 
bonds,  deposes,  that  he  understood  the  quantity  of  land 
was  four  hundred  and  thirty-three  acres;  that  Brown, 
the  auctioneer,  stated  that  it  was  that  quantity  ;  and  in 
his  cross-examination  says,  that  it  was  sold  by  the  bound- 
ary— so  many  acres,  and  that  he  bid  by  the  lump. 

This  is  all  of  the  testimony  given  in  support  of  the 
cross  bill  that  is  of  any  value. 

Neither  of  the  three  reter  to  any  representations,  what- 
ever, made  by  the  plaintiff,  or  to  any  made  by  his^gent,  A. 
F.  Mathews,  but  two  of  them  say  it  was  Brown  the  auc- 
tioneer, who  made  the  declaration,  and  the  other  says  he 
cannot  tell  which  it  was.  This  is  all  of  the  defendants' 
testimony. 

On  the  other  hand  we  have  the  depositions  of  plain- 
tiff Gillilan  and  of  A.  F.  Mathews,  his  agent,  who  de- 
pose expressly  that  the  sale  was  made  of  the  land  as  a 
tract  or  parcel  in  truth,  and  not  as  a  specified  quantity. 

S.  B.  McClintic  deposes  that  the  land  was  sold  in  the 
whole,  so  much  for  the  quantity. 

William  White,  the  surveyor,  employed  by  defendant, 
to  run  off  the  land,  and  also  plaintiil  Gillilan,  both  testify 
that  defendant  Hinkie  said  that  he  had  bought  the  land 
by  the  piece  and  not  by  the  acre,  and  he  supposed  that  he 
was  entitled  to  no  deduction  for  any  deficiency.  The 
truth  of  this  declaration,  however,  is  denied  by  said 
Hinkie. 

And  lastly,  there  is  the  deposition  of  Brown,  the  auc- 
tioneer, who  deposes  that  he  sold  the  land  as  follows: 
'^I  now  offer  a  farm,  said  or  supposed  to  be  so  many 
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acres ;  how  much  am  I  offered  for  the  survey  or  tract  ofj,„„^y*?j.^^ 
land;  that,  to  the  best  of  my  recollection,  is  the   way"^5m^„  ^^^ 
I  sold  the  land.     I  offered  the  land  as  said  to  be  so     Hinicw. 
many  acres.     I  did  not  state  the  number  df  acres  posi- 
tively." 

Upon  this  review  <]ff  the  evidence,  I  do  not  think  the 
cross  bill  is  sustained  by  satisfactory  proof.  The  evi- 
dence in  its  support  is  fully  met  and  overcome  by  the 
evidence  on  the  other  side.  It  may  be  further  stated 
that  the  defendants  continued  to  make  payments  on  their 
bonds  after  the  discovery  of  the  alleged  deficiency. 

I  now  notice  two  or  three  other  errors  assigned  in  the 
petition.  It  is  said  that  the  purchaser  should  not  have 
been  required  to  give  negotiable  notes,  with  interest 
added,  when  the  sale  was  on  a  credit  of  six  and  twelve 
months.  This,  however,  does  not  increase  the  amount 
to  be  paid  by  the  purchaser ;  and  if  the  payments  are 
anticipated  the  interest  could  be  as  readily  abated  though 
added  in  that  way  as  in  any  other.  I  would  observe, 
however,  that  the'  practice  of  requiring  negotiable  notes 
in  sales  of  this  kind  may  be  doubted  as  altogether  judi- 
cioos.  It  might  be,  though  I  do  not  express  any  opin- 
on  the  subject,  that  by  the  transfer  of  such  notes  to  the 
hands  of  innocent  holders,  without  notice,  the  purchaser 
might  be  deprived  of  any  equities  to  their  payment, 
which  might  subsequently  arise.  On  the  other  hand,  if 
soch  notes  could  not  be  negotiated,  there  is  no  reason  in 
their  being  taken. 

Again,  it  is  said,  that  there  was  no  issue  made  up  in 
the  case,  and  hence  no  decree  should  have  been  rendered 
upon  the  merits.  If  the  fact  stated  is  so,  it  is  cured  by  the 
fourth  section  of  chapter  one  hundred  and  thirty-four  of 
the  Code. 

And  again  it  is  objected,  that  the  deed  to  the  defend- 
ants, filed  as  an  escrow  by  the  plaintiff,  to  be  withdrawn 
upon  the  payment  of  the  purchase  money,  is  too  vague 
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#«iiuar"^Term.*^^^  insuffioieut,  and  does   not  convey  the   land  sold. 

oiuiun  ««or^^P^"  examining  the  deed  it  is  found  to  convey  two 
^^^  pieces  or  parcels  of  land,  one  known  as  the  Correll  tract, 
adjoining  the  lands  of  certain  parties  and  conveyed  to 
Joseph  Mylesby  Joseph  H.  Correll ;  and  the  other  piece  as 
conveyed  by  S.  B.  McClintic  to  plaintiff;  and  thereby  a 
reference  is  made  to  the  deeds  of  those  parties  for  a  fiill 
description  of  the  land.  The  record  shows  that  these 
were  the  lands  offered  for  sale.  I  think  the  deed  is  sof- 
ficient. 

There  is  no  other  assignment  of  error  which,  we  deem 
it  material  to  notice. 

The  decree  of  the  circuit  court  of  Greenbrier  county, 
made  on  the  28th  day  of  November^  1873^  is  affirmed, 
with  costs  to  the  appellee^  and  $30  damages. 

The  other  Judges  concurred. 
Decree  Affibmed. 
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CHARLESTON. 


RcBY,  Admb.  v.  The  Railroad  Comi»asy. 


/J 


March  1,  1876.  Us  ^' 

S.,  an  administrator,  siinis  and  delivers  to  B.  a  receipt  for  a  certain ,       1875. 

r                        '^^       ^v  i.  -x  •    •     i?  11                 ^    jf    ^^            J     January  Term. 
sum  of  money,  reciting  that  it  is  m  full  payment  of  all  sums  due 

his  intestate,  as  per  statement  thereto  attached ;  this  statement 
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shows  the  whole  amount  due  the  intestate's  estate,  subject  to  a  95         146  ' 

credit  of  $824,  paid  to  intestate's  widow  by  B.,  after  intestate's 

death ;  this  credit  (after  deducting  a  small  sum  for  error)  with 

the  amount  stated  in  the  body  of  the  receipt,  makes  up  the  whole 

amount  due  intestate's  estate. — Held: 

That  this  receipt,  in  connection  with  the  other  evidence  in  the  cause, 
not  being  impeached  for  mistake,  error  or  fraud,  is  evidence  of  a 
settlement  of  accounts  between  the  parties,  and  is  a  ratitication 
and  acceptance  of  the  payments  claimed  as  credits  in  said  receipt. 

Writ  of  error  to  a  judgment  of  the  circuit  court  of 
Kanawha  county,  rendered  on  the  1st  day  of  December, 
1873^  granted  on  the  petition  of  the  Chesapeake  and 
Ohio  Railroad  Company,  the  defendant  below.  The 
plaintiff  below  was  John  C.  Ruby,  administrator  of  B. 
A.  Goode,  deceased. 

The  other  material  facts  appear  in  the  opinion  of  the 
Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

William  H,  Hogeman  and  William  A.  Quarrier,  for  the 
appellant. 

Smith  &  Knight,  for  the  appellee. 
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jMiut'^'Term.       PaULL,  JUDGE  : 

a  7,^  nir.,  rjij^^  plaintiff  in  this  case  brings  an  action  of  assump- 
Coinpanr.  sit  against  the  defendant,  the  Railroad  Company,  for  a 
balance  due  to  plaintiff's  intestate  of  $330  as  by  an  ac- 
count filed  with  his  declaration,  which  consists  of  the  com- 
mon  counts.  The  defendant  demurred  to  the  de- 
claration, and  to  each  count  thereof;  there  being 
joinder  in  the  demurrer  the  court  overruled  the 
same.  It  was  maintained  that  the  money  count, 
which  simply  alleged  that  the  defendant  was  indebted  to 
the  plaintiff's  intestate  in  the  sum  of  $330  for  money 
then  and  there  paid  by  the  plaintiff 's  intestate,  at  its  re- 
quest, without  further  alleging  that  it  was  for  the  plain- 
tiff's use,  was  fatally  defective.  As  no  recovery  under 
the  proofs  in  the  cause  could  be  had  upon  this  count, 
but  only  upon  the  one  for  money  had  and  received,  the 
question  is  not  one  now  &ir]y  arising  here  for  decision. 
The  defendant  filed  the  pleas  of  non-assumpsit  and  pay- 
ment. The  court  proceeding  in  lieu  of  a  jury  to  try  the 
case,  upon  hearing  the  evidence  and  arguments  of  coun- 
sel, found  for  the  plaintiff  and  assessed  his  damages  at 
$350.74,  and  rendered  judgment  against  defendant  for 
this  amount,  interest  and  costs.  The  defendant  ten- 
dered a  bill  of  exceptions,  which  is  found  in  the  record. 
Upon  looking  into  the  record  we  find  that  the  whole 
controversy  turns,  mainly,  under  the  evidence,  upon  the 
suflBciency  of  the  following  receipt,  to-wit : 

"Received,  Charleston,  August  6, 1872, of  Chesapeake 
and  Ohio  Railroad  Company,  through  hands  of  H.  T. 
Douglass,  D.  E.,  $604.27,  in  full  payment  of  all  sums 
due  the  estate  of  B.  A.  Goode  on  account  of  moneys  col- 
lected for  board  of  men  as  per  statement  of  division  en- 
gineer hereto  attached. 

John  C.  Ruby, 
Curator  estate  of  B.  A.  Goode." 

And  that  the  statements  accompanying  said  receipt, 
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and  delivered  to  the  plaintiff  by  the  said  Douglass,  ^^-j^nui^T^rm. 
gineer  as  aforesaid,  was  in  the  words  and  figures  follow-  ^^^^^  Admr., 
ing,  to  wit :  tho  R:;iiroaa 

Coui|i«ny. 

"  Statement  of  moneys  collected  by  C.  and  O.  R.  R.  Co. 
for  estate  of  B.  A.  Goode,  on  account  of  board  of  men 
for  the  month  of  June,  1872  : 

Track  rolls, $714  99 

Kennett's  rolls, 215  28 

Section  3, 400 


Paid  to  Mary  Goode,        -        -        - 

Erroneously    collected    from    R.    8. 

Brown  and  refunded,     -         -         - 


$934  27 

$324  00 

6  00 

330  00 

$604  27 

Correct :  H.  T.  Douglass, 

Division  Engineer." 

The  evidence  appearing  in  the  record  touching  said 
receipt  is  to  the  following  effect:  That  the  said  sum  of 
$934.27,  mentioned  in  said  receipt,  was  the  amount  lett 
or  retained  in  the  hands  of  the  Company  to  pay  for  the 
boarding  of  laborers,  by  whom  said  amount  was  directed 
to  be  paid  to  plaintiff's  intestate,  to  whom  it  was  then 
-coming ;  that  the  defendant's  engineer  or  agent,  having 
this  money  in  his  possession,  paid  to  Mrs.  Goode,  after 
the  death  of  her  husband,  out  of  said  amount,  the  sum 
of  $324;  and  subsequently  offered  to  pay  to  the  plaintiff, 
then  administrator  of  said  Goode,  the  sum  of  $604,279 
left  after  deducting  the  $324  paid  to  Mrs.  Goode,  pro- 
vided the  plaintiff  would  execute  the  foregoing  receipt, 
and  declining  to  pay  anything  unless  he  did,  and  deliver 
it  to  him ;  that  the  plaintiff  refused  to  execute  said  re- 
ceipt, but  afterwards,  on  consultation  with  his  attorney, 
executed  said  receipt  and  delivered  it  to  defendant's  en- 
gineer, who  then  paid  him  the  sum  of  $604.27 ;  this  last 
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jmntar^Term.*^"^^""^  making  up,  with  the  credits  which  he  claimed^ 
"Ruby7Adiiir.  ^^^  ^"^^  amount  duc  to  the  estate  of  B.  A.  Goode. 
The  itoUroad      It  will  bc  secii  froDi  the  evidence  that  there  is  no  de- 
ouiptny.    ^.^^  ^^  effort  whatever  to  impeach  this  receipt  for  any 
mistake  or  error  found  thei^ein^  or  to  show  that  it  was 
procured  by  fraud.     While  thus  open  to  impeachment, 
and  capable  of  being  set  aside,  it  was  not  done.    It  is 
an  acknowledgment  on  the  part  of  the  plaintiff  that  he 
has  received   the  whole   amount  of  the  $934.27,  in  the 
hands  of  defendant,  due  to  his  intestate ;  and  explains 
particularly  how  the  payments  were  made,  to  wit :  $604.27 
paid  directly  to  himself,  and  $324  paid  to  Mary  Goode, 
and  $6  error,  thus  making  up  the  entire  amount.     This 
is  the  import  and  effect  of  the  paper  which   he  signed, 
the  receipt  proper  and   the   statement   thereto  attached 
being  an  entire  thing,  and  which   he  made  his  own  act 
by  signing  the  receipt.     It  cannot  be  denied  that  the  ad- 
ministrator, in  thus  settling  with  the  defendant's  agent^ 
had  the  power  thus  to  allow  the  payment  made  to  Mary 
Goode,  the  widow,  as  a  credit  in  the  collection  of  this 
money.     If  it  was  an  improper  payment  on  the  part  of 
the  Company's  agent,  it  was  competent  for  the  plaintiff 
to  have  rejected   it;  but  he   did   not;  and   by  signing 
and  adopting  the  paper  or  receipt  he  must  be  regarded 
as  fully  ratifying  and   accepting  the   payments  therein 
claimed  as  credits  on  said  account.     Why  he  allowed  the 
credit,  it  is  immaterial  to  inquire;  it  may  have  been  that 
his  intestate  died  leaving  no  children  and  no  debts,  in 
which  case  the  widow  would  have  been  entitled  to  all  the 
money  in  plaintiff's  hands.     When  he  signed  the  receipt 
the  account  between  the  parties  was  settled  and  closed, 
and  the  evidence  in  no  way  impeaches  that  settlement. 

It  has  been  claimed  that  this  was  accepting  by 
the  plaintiff  of  a  less  sum  than  the  amount  due;  and, 
being  done  without  consideration,  is  not  binding.  We 
do  not  so  view  it.  It  isa  receipt  for  the  whole  amount, 
simply  explaining  the  mode  of  payment. 
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We  regard  the  receipt,  then,  with  the  other  evidencej^py^^®'*5j^^^ 
in  the  record,  as  sufficient  proof  of  the  payment  of  plain-  j^^.    ^^^ 
tiff's  demand,  and  that  consequently  there  was  error  in  ^^^  luiiroad 
the  judgment  of  the  court  below,  rendered  in  December,    ^"»P*°y- 
1873,  and  which  judgment  is  hereby  reversed  and  an- 
nulled.    And  this  Court,  proceeding  to  render  such  judg- 
ment upon  the  evidence  in  this  cause  as  the  circuit  court 
ought  to  have  rendered,  doth  consider  that  the  plaintiff 
take  nothing  by  reason  of  the  said  claim  or  demand  in 
his  declaration  mentioned,  or  of  the  account  therewith 
filed ;  and  that  the  defendant  go  thereof,  without  day, 
and  recover  from  said  plaintiff,  the  appellee,  his  costs 
about  his  defense  in  this  Court  expended. 

The  other  Judges  concurred. 
Judgment  Reversed. 
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Sims  v.  Bank  of  Charleston. 

March  1,  1876. 

1875.         1.  A  caiise  in  chancery  in  which  an  attachment  is  sued  out  and  served 
jmuBij    <rm.         upon  a  garnishee,  who  is  a  defendant,  must  be  proceeded  in,  gov- 
erned and  determined  according  to  the  rules  and  principles  gov- 
erning courts  of  chancery,  in  the  absence  af  legislation  to  the 
contrary.  • 

.2.  When  a  decree  does  not  show  upon  its  face  that  the  court  heard 
parol  evidence,  given  at  the  bar  of  the  court,  but  declares  that  the 
cause  was  heard  upon  the  papers  in  the  cause,  and  the  ^'depositions 
of  witnesses,"  the  Appellate  Court  will  consider  that  the  cause 
was  heard  as  declared  by  the  decree,  and  that  no  parol  evidence 
was  heard  by  the  court,  in  connection  with  the  cause. 

•8.  In  such  case  the  Appellate  Court,  to  ascertain  the  evidence  on 
which  the  court  grounded  its  decree,  will  consider  that  no  depo- 
sition or  depositions  were  read  by  the  court,  except  those  certi- 
fied in  the  record,  and  if  the  deposition  or  depositions  disclosed  by 
the  record,  as  to  matters  of  fact,  do  not  sustain  and  authorize  the 
decree  as  to  such  matters  of  fact,  the  Appellate  Court  will,  for 
that  cause,  reverse  the  decree. 

4.  When  the  record,  as  certified,  does  not  contain  all  the  depositions 
read  by  the  court  at  the  hearing  of  the  cause,  generally,  the  de- 
ficiency may  be  supplied  in  the  Appellate  Court  by  certiorari  be- 
fore the  hearing  of  the  cause  in  such  Court. 

^.  Evidence  offered  to  establish  an  alleged  debt  should  do  more  than 
produce  a  suspicion   of  the   fact — it  should  be  sufficiently  clear 
and  definite  in  its  character  to  satisfy   the  mind  of  the  court  of 
•    the  fact,  to  a  reasonable  certainty. 

^.  When  no  reference  is  made  in  the  proceedings  of  a  court  of  equity* 
to  the  filing  of  a  special  replication  to  a  plea  or  answer,  but  the 
record  shows  that  a  general  replication  was  filed  thereto,  gener- 
ally, the  Appellate  Court  will  not  regard  such  special  replication 
as  being  in  the  cause,  though  the  certificate  of  the  clerk  to  the 
r^ord  states  that  it  was  filed  in  the  cause. 
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Appeal   and  supersedeas,  granted  on  the   petition  o{j^^^\^^^ 
James  B.  Bowlin,   administrator  of  Albert  G.  Jenkins,       ^[^ 
deceased;  to  a  decree  of  the   circuit  court  of  Kanawha     ^^^  ^^^ 
county,  rendered  on  the  2nd  day  of  April,  1872.     The 
plaintiff  below  was  R.  M.  Sims,  and  the  defendants  the 
Bank  of  Charleston,  the  Western  Mining  and  Manufac- 
turing   Company,   said  petitioner  Bowlin   and  others. 
The  other  facts  appear  in  the  opinion  of  the  Court. 

•  The  Hon.  James  W.  Hoge,  then  judge   of.  said  circuit 
court,  presided  at  the  hearing  below. 

Smith  &  Knight  for  the  appellant. 

Thomas  B,  Swann  and  Hen)*y  C.  Simms,  for  the  appel- 
lees. 

Haymond,  President. 

The  plaintiff  filed  his  bill  in  the  circuit  court  of  Kan- 
awha county  against  the  Bank  of  Charleston,  and  sued 
out  an  attachment  therein  against  the  property  of  the  Bank, 
and  divers  persons,  parties  to  the  bill,  were  summoned 
as  garnishees.  Various  orders  and  decrees  were  made  in 
the  cause,  and  after  the  cause  had  been  pending  some 
time,  and  on  the  10th  day  of  January,  1870,  the  plaintiff 
filed  his  amended  bill,  making  the  defendant,  James  B. 
Bowlin,  administrator  of  Albert  G.  Jenkins,  deceased,  and 
others,  defendants.  In  this  amended  bill  plaintiff  al- 
leges said  Bowlin  as  administrator  as  aforesaid,  the 
Western  Mining  and  Manufacturing  Company,  and  T. 
Ij.  Broun  have  in  their  hands  and  owe  large  sums  of 
money  to  the  Bank  of  Charleston,  which  plaintiff  is  ad- 
vised is  liable  to  the  payment  of  his  claim,  and  he  asks 
that  they,  also,  be  made  party  defendants  and  answer,  &c. 
An  order  of  attachment  was  issued  by  the  clerk  against 
the  estate  of  the  Bank  of  Charleston  on  the  day  the 
amended  bill  was  filed,  and  the  plaintiff,  by  endorsement 
on  the  order,  designated  Bowlin,  administrator  as  afore- 
said, as  a  person  indebted  to  the  Bank  of  Charleston;  and 
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JaniuuT%enn.  ^^  &pp«fti*8  that  the  said  administrator  was  served  with  a 
"^^       copy  of  the  order  of  attachment  on  the  25th  day  of  Feb- 
Bjk  of     niary,  1870, 

The  summons  in  the  case  was  made  returnable  to  the 
first  day  of  the  March  term  of  the  said  court,  1870,  and 
was  issued  on  the  day  the  amended  bill  was  filed. 

Afterwards,  on  the  24th  day  of  March,  1870,  Bowlin,. 
the  administrator,  appeared  in  court  and  filed  his  answer 
to  the  amended  bill.  The  answer  of  Bowlin  is  inartifici- 
ally  drawn,  but  it  substantially  controverts  the  material 
allegations  of  the  bill,  and  relies  upon  aud  pleads  the 
statute  of  limitations. 

To  this  answer  the  plaintiff,  as  the  record  states,  filed 
his  general  replication  at  the  time  the  answer  was  fi  led 
In  the  record  there  appears  what  purports  to  be  a  special 
replication  to  the  answer  of  Bowlin,  but  there  is  nothing 
in  the  record  of  the  proceedings  of  the  court  showing 
that  it  was  ever  filed.  It  is  true  the  clerk  says  in  making 
up  the  record  that  it  is  a  copy  of  a  replication  filed  in  the 
cause  to  said  answer.  But  the  certificate  of  the  clerk  to* 
that  effect  is  not  sufficient  to  make  it  a  part  of  the  rec- 
ord, unless  the  fact  of  its  being  filed  is  sufiiciently 
shown  by  the  record  of  the  proceedings  of  the  court; 
and  that  fact  is  not  shown  by  the  record  of  the  pro- 
ceedings of  the  court,  but  the  record  states  that  the  plain- 
tiff replied  generally  to  the  answer.  But  if  such  special 
replication  was  shown  by  the  record  to  have  been  filed 
it  is  insufficient  and  defective.  Th^  special  replication 
is  in  these  words :  "And  for  special  replication,  said 
Sims  says  that  he  is  informed  and  believes  and  charges 
that  A.  G.  Jenkins  lived  in  Cabell  county,  Virginia,  un- 
til  the  spring  of  1861,  when  he  raised  a  company  and 
went  into  the  Confederate  service.  He  remained  in  the 
Confederate  service  until  the  spring  of  1865,  when  he 
was  killed  in  battle.  All  this  time  he  was  out  of  the 
State  of  West  Virginia,  and  not  in  its  present  bounda- 
ries, except  when  passing  through  parts  of  it  on  raids, 
and  no  process  could  be  served  upon  him.      He  had  no 
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i^ministrator  until  1866^  when  Jndge  Bowlin  qualified j^^^jJI^^^^^j^ 
us  such  by  order  filed  as  part  of  this  replication/'  The~ 
amended  bill  and  answer  neither  disclose  when  the  al- 
leged debt  was  contracted  or  became  payable,  and  every  charteton. 
wordof  the  special  replication  might  be  true  and  still 
the  debt,  if  any  ever  existed,  be  barred  by  the  statute  of 
limitations  prior  to  the  spring  of  1861.  The  replication 
is  no  sufficient  answer  to  the  plea  of  the  statute  of  limi- 
tations as  plead  and  relied  upon.  It  does  not  show  on 
its  fiice,  or  by  connection  with  any  other  pleading  in  the 
-cause,  that  the  debt  claimed  is  within  the  exception  of 
the  statute  of  limitations,  and  is,  therefore,  not  barred  by 
reason  of  the  statute.  See,  as  bearing  on  this  subject, 
the  case  of  Vanbibber  v.  Beime,  6  W.  Va.,  163.  The 
replication  is  deficient,  and  justly  subject  to  criticism  in 
•other  respects,  but  I  deem  it  unnecessary  to  notice  it  fur- 
ther. 

On  the  26th  day  of  June,  1871,  the  court  made  a  de- 
cree in  the  cause,  but  not  against  said  Bowlin,  and  on 
the  26th  day  of  March,  1872,  the  court  made  another  de- 
cree in  the  cause,  but  not  against  said  Bowlin,  and,  un- 
der the  view  I  take  of  the  cause,  it  is  unnecessary  to  no- 
tice them. 

On  the  2d  day  of  April,  1872,  the  cause  came  on  to 
be  heard  on  the  papers  theretofore  read  therein,  and  the 
answer  of  the  administrator  of  A.  G.  Jenkins,  deceased, 
to  the  amended  bill  and  attachment  and  plea  of  the  stat- 
ute of  limitations,  and  replication  to  said  answer,  plea, 
the  depositions  of  witnesses  and  was  set  for  hearing; 
and  the  court  ascertained  that  there  is  due  from  the  Bank 
of  Charleston  to  the  complainant  $2,391.09,  with  inter- 
est thereon  from  that  day  until  paid  and  the  court  says 
in  its  decree  '^and  it  farther  appearing  to  the  court  that 
the  estate  of  A.  6.  Jenkins,  deceased,  is  indebted  to  the 
Bank  of  Charleston  in  a  sum  of  money  sufficient  to  sat- 
isfy the  complainant  his  said  debt  and  interest  aforesaid 
and  costs  of  this  suit,  the  court  doth  adjudge,  order  and 
decree,  that  James  B.  Bowlin  as  administrator  of  A,  G.  Jen- 
kins, deceased,  out  of  any  money  in  his  hands  belonging 


278  SUPREME  COURT  OF  APPEA13 

januwT^Tenn.  ^  ^^^  estate  of  Said  A.  G.  Jenkins^  do  pay  complainant 

^^ the  aforesaid  sum  of  $2,391.09^  with  interest  thereon 

Dank  of     from  that  day  and  the  costs  of  this  suit  and  the  com- 
CbariettoD.  pjainant  may  have  execution  therefor."     From  this  de- 
cree the  said  Bowlin,  as  administrator  as  afof^said,  has 
appealed  to  this  Court. ' 

And  I  now  proceed  to  consider  whether  there  is  error 
in  said  decree.  Ordinarily^  the  attaching  creditor  stands 
in  the  shoes  of  his  debtor^  so  &r  as  relates  to  the  gar- 
nishee^ who  is  claimed  to  be  a  debtor  to  the  debtor 
against  whose  estate  the  attachment  issued.  And  when 
the  existence  of  the  debt  alleged  is  controverted,  as  in 
this  case,  it  is  incumbent  on  the  attaching  creditor  to 
prove  it  by  satisfactory  evidence  just  as  it  would  be  in» 
cumbent  upon  the  debtor  to  prove  the  debt  in  a  proceed- 
ing instituted  by  him  against  the  garnishee  to  recover  the 
alleged  debt.  The  cause  being  on  the  equity  side  of  the 
court  it  must  be  proceeded  in,  governed  and  determined 
according  to  the  ordinary  rules  and  principles  governing 
courts  of  chancery  in  the  absence  of  legislation  to  the 
contrary.  According  to  the  declaration  of  the  decree, 
'  the  court  did  not  hear  the  cause  upon  parol  or  verbal 
evidence,  given  at  the  bar  of  the  court,  bat  upon  the 
papers  in  the  cause  and  the  "depositions  of  witnesses.'* 
This  Court  must  take  the  declaration  of  the  decree  as 
being  true  in  this  respect.  This  being  the  rule  then,  this 
Court  in  determining  the  cause,  must  consider  that  the 
court  heard  no  evidence  except  the  deposition  or  deposi- 
tions of  witnesses  which  were  filed  in  the  cause.  To 
ascertain  what  the  evidence  was  before  the  circuit  court 
this  Court  must  look  alone  to  the  record,  and  consider 
that  the  circuit  court  read  no  deposition  or  depositions 
except  such  as  are  disclosed  by  the  record.  If  the  re- 
cord, as  presented  here,  was  not  complete,  and  failed  to 
contain  all  the  depositions  filed,  and  read,  it  was  in  the 
power  of  the  plaintift  to  have  had  the  omissions  in  the 
record,  in  this  respect,  supplied.  It  could  have  been 
done  by  certiorari.     To  ascertain,  then,  on  what  evidence 
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or  proof  the  circuit  court  rendered  its  decree  against  thej^J^^\^^^ 
administrator  the  record  as  before  us  must  be  consulted.       ^j;^;; 
On  examination  of  the  record  the  deposition  of  but  one     ^^Jj^  ^ 
witness  seems  to  have  been  taken  and  filed^  and  upon 
that  deposition  the  court  must  have  predicated  its  decree 
against  the  administrator.  The  deposition  is  that  of  John 
Claypooly  and  as  it  is  short,  I  copy  it  herein.     The  de- 
position is  as  follows,  to-wit:      ^'Question  by  counsel 
for    R.   M.    Sims.     State  if  you  held  any  position  in 
the  Bank  of  Charleston  in  1861;  if  so  what;  and  state  also 
if  A*  G.  Jenkins  was  a  debtor  to  said  Bank  at  that  time, 
and  if  so  in  what  form,  and  if  he  was  a  debtor,  has  the 
debt  ever  been  paid?    State  where  A.  6.  Jenkins  lived 
since  the  spring  of  1861? 

''  Answer.  I  did ;  I  was  teller  in  said  Bank ;  my  im* 
pression  is  that  it  was  in  the  form  of  a  draft  or  note  ; 
can't  say;  if  it  has  been,  I  know  nothing  of  it;  my  im- 
pression is  that  he  lived  in  Green  Bottom,  Cabell  county ; 
I  saw  him  at  Lewisburg  in  the  summer  of  1861,  du- 
ring the  war,  as  colonel  of  cavalry ;  he  did  not  return 
here  again  except  on  scouts  during  the  war. 

''  Second  question  by  same.  Please  state  the  amount  of 
the  indebtedness  to  the  Bank  of  Charleston  from  A.  G. 
Jenkins,  and  when  due  ? 

"  Answer.  I.eanH  give  definite  answer;  I  think  it  was 
four  or  five  thousand  dollars ;  I  don't  remember  whether 
it  fell  due  during  the  year  1861.'' 

This  is  the  entire  evidence  filed  in  the  cause  by  the 
plaintiff  in  support  of  his  allegation  that  the  administra- 
tor of  A.  G.  Jenkins  is  indebted  to  the  Bank  of  Charles- 
ton, or  rather  was  so  indebted,  at  the  time  of  the  service 
of  the  order  of  attachment  issued  in  the  cause.  In  a 
word,  this  is  all  the  evidence  offered  by  the  plaintiff  in 
support  of  the  issue  on  his  part.  There  is  no  evidence 
in  the  cause  showing  when  Jenkins  died,  except  the  offi- 
cial copy  of  the  order  of  appointment  and  qualification 
of  the  administrator,  (Bowlin,)  and  that  order  was  made 
the  10th  day  of  September,  1866.     It  no  where  appears 
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^^^^^    when  he  died,  or  where  he  died.    The  evidence  of  Cliy- 

^jjjjj^ pool  IS  not  sufficiently  positive  or  definite  to  be  accepted 

Banic  of  ^  amounting  to  proof  that  any  debt  was  ever  due  or 
chftriwton.  owing  from  A.  G.  Jenkins  to  the  Bank  of  Charleston. 
He  states  a  mere  impression  that  he  was  indebted  to  the 
Banky  but  his  impression  is  so  vague  and  uncertain  m 
relation  to  the  matter  that  he  has  no  impression  as  to  the 
form  of  the  debt.  He  says  he  cannot  give  any  definite 
^answer  as  to  the  amount  of  the  indebtedness,  but  ^'thinks'' 
it  was  four  or  five  thousand  dollars.  It  seems  to  me  if 
Jenkins  was  indebted  to  the  Bank  in  any  sum,  it  was  in 
the  power  of  the  plaintiff  to  have  produced  testimony 
proving  the  fact  by  evidence  more  satisfactory  than  the 
deposition  of  Clay  pool.  In  fact,  the  deposition  of  Clay- 
pool  is  so  uncertain  and  indefinite  as  not  to  amount  to 
proof  of  any  debt.  If  this  description  of  evidence  is 
held  sufficient  to  establish  a  debt  against  the  estate  of  a 
dead  man,  it  seems  to  me  that  the  living,  and  the  estates 
of  the  dead,  would  be  without  protection  against  unjust 
recoveries.  Evidence  offered  to  establish  an  alleged  debt 
should  do  more  than  produce  a  suspicion  of  the  fact :  it 
should  be  sufficiently  clear  and  definite  in  its  character 
to  satisfy  the  mind  of  the  court  of  the  fact  to  a  reason- 
able certainty.  The  decree  in  favor  of  the  plaintiff 
against  the  administrator  of  said  A.  6.  Jenkins  is  un- 
supported and  unauthorized  by  the  evidence,  and  should 
not  have  been  rendered. 

Some  other  questions  have  been  raised  and  argued  be- 
fore us  in  this  cause,  but  I  regard  them  as  not  fairly 
arising.  No  question  can  arise  in  the  cause  upon  the 
statute  of  limitations  until  a  debt  is  first  established. 
For  the  foregoing  reasons  the  decree  of  the  circuit  court 
of  the  county  of  Kanawha,  rendered  in  this  cause  on  the 
2d  day  of  April,  1872,  must  be  reversed  and  annulled, 
and  the  appellant  recover  against  the  appellee,  Robert  M. 
Sims,  his  costs  about  his  appeal  here  expended.  And 
this  Court,  proceeding  to  render  such  decree  as  the  said 
circuit  court  should  have  rendered  in  this  cause,  it  is 


rharleston. 


OF  WEST  VlfiGIXIA.  281 

adjudged^  ordered  and  decreed,  that  the  plaintiff^s  saidj^^ J^^y'^^j.^^.^, 
amended  bill,  filed  in  this  cause  against  said  James  B.       ^|~^  "" 
Bowlin,  administrator  of  Albert  6.  Jenkins,  deceased,     j^^^^  ^f 
and  others,  be  dismissed,  as  to  said  administrator,  and  that 
said  James  B.  Bowlin,  administrator  as  aforesaid,  recover 
against  the  plaintiff,  Robert  M.  Sims,  his  costs  about  his 
defense  in  this  cause  expended.     And    this  cause  is  re- 
manded to  the  said   circuit  court  of  the  county  of  Ka- 
nawha for  such  further  proceedings  therein  to  be  had  be- 
tween the  parties  thereto,  except  the  said  James  B.  Bow- 
lin, administrator  as  aforesaid,  as  may  be  in  accordance 
with  the  rules  and  principles  governing  courts  of  equity 
in  such  cases. 

PauU  and  Moore,  Judges,  concurred. 
Hoffman,  Judge,  absent. 

Decree  Revebsed  and  Suit  Remanded. 


36 


282  BUPRKME  COURT  OP  APPEAI^ 


CHARLESTON. 


BufiDETT,  Guard.,  v.  Cain,  Admr. 

8    8W 
5037  March  1, 1875. 

"1    282 

dM    ^1  i^'")-  -^  guardian  is  not  authorized  to  file  a  bill  in  equity  in  his  own  name  u 

'    1'^*°"*''^  '^<"''"-  guardian  to  recover  the  distributive  share  or  interest  of  his   wards  in 

^  02)  the  personal  estate  of  their  ancestor.    In  such  case  the   bill  should  be 

dismissed.    The  suit  should  be  brought  in  the   name  of  the  infants  by 

their  next  friend  who  may  be  guardian. 

Appeal  from  a  decree  of  the  circuit  court  of  Roane 
county.  The  opinion  of  Court  contains  a  statement  of 
the  case. 

The  Hon.  Robert  S.  Brown,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 

Henry  C.  Fleaher  and  William  H.  Hogeman  for  the  ap- 
pellant. 

Benjamin  JET.  Smith,  for  the  appellees. 
Haymond,  President. 

The  plaintiff,  ou  the  28th  day  of  June,  1869,  as  guardian 
of  Maeklin  E.  Cain,  Elmore  E.  Cain  and  Willie  Ann 
Cain,  infant  children  of  William  T.  Cain,  deceased, 
commenced  a  suit  on  the  equity  side  of  the  circuit  court 
of  Roane  county,  against  Alfred  Cain,  administrator  of 
William  T.  Cain,  deceased,  Gamaliel  Board,  Maeklin 
E.  Cain,  Elmore  E.  Cain,  Willie  Ann  Cain  and  Roswell 
R.  Chancey. 

Afterwards,  at  July  rules,  1869,  the  plaintiff  filed  his 
bill  against  the  said  defendants,  in  which  he  alleges  thit 
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William  T.  Gain,  late  of  the  said  county,  died  intestate,j,^j„^^^'ir^^ 
leaving  Sarah  Jane  Cain,  his  widow,  who  has  since  in-  "^^^^^^ 
termarried  with  defendant,  Gamaliel  Board,  and  Mack-  «^«jf**°. 
lin  K  Cain,  Elmore  E.  Cain  and  Willie  Ann  Cain,  in-  ^'  ''^"''' 
fant  children,  and  a  large  estate  consisting  of  both  real 
and  personal  property ;  that  on  the  19th  day  of  March, 
1866,  the  defendant,  Alfred  Cain,  was  duly  appointed 
administrator  of  the  estate  of  the  said  Wm.  T.  Cain, 
deceased,  and  that  on  the  same  day  he,  together  with 
defendant,  Roswell  B.  Chancey,  his  security,  entered 
into  and  acknowledged  bond  in  the  penalty  of  $6,000, 
conditioned  according  to  law ;  that  the  personal  property 
produced  to  the  appraisers  of  said  estate  duly  appointed, 
was  by  them  returned  at  the  sum  of  $3,888.25 ;  that  in 
addition  to  the  property  appraised  as  aforesaid  the  ad- 
ministrator received  other  valuable  property,  goods  and 
chattels  of  the  intestate,  consisting  of  an  interest  in  a 
certain  mill,  notes,  accounts,  Ac,  worth,  in  the  aggre- 
gate, about  $1,500;  that  the  administrator  sold  a  part 
of  the  goods  and  chattels  appraised  at  $2,330.45,  which 
appears  by  the  sale  bill ;  that  the  personal  estate  re- 
ceived by  the  administrator  was  more  than  sufficient  to 
satisfy  the  just  debts  and  funeral  expenses  of  the  dece- 
dent ;  that  the  administrator  has  made  no  settlement   of 

said  estate ;   that  the   plaintiff  was  on   the day 

of ,  1866,  duly  appointed,  by  the  proper  author- 
ity, guardian  for  said  Macklin  E.  Cain,  Elmore  E.  Cain, 
and  Willie  Ann  Cain,  infant  heirs  of  said  William  T. 
Cain,  deceased,  and  that  they  are  the  only  legal  heirs  of 
said  intestate,  and  each  of  them  are  still  infants.  The 
plaintiff  prays  that  an  account  be  taken,  under  the  di- 
rection of  said  court,  of  the  personal  estate  and  effects  of 
said  intestate  possessed  by  or  which  came  to  the  hands 
of  the  said  Alfred  Cain,  as  administrator  as  atoresaid,  or 
the  hands  of  any  other  person,  by  his  order  or  for  his 
use,  and  also  an  account  of  the  intestate^s  debts  and  fu- 
neral expenses ;  that  the  intestate's  personal  estate  be 
applied  in  due  course   of  administration,   and    that   the 
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jaottw?\enu.  r©^^^^®  thereof  may  be  ascertained,  and  that  the  plain- 
Biirdtett — *'^  ^^   P^*^  ^  guardian   as    aforesaid   the   respective 
Qttwrdian,   gfaares  ot  his  said  wards  of  such  residue.     He  also  prays 
G»iD.  Admr.  fop  general  relief. 

No  demurrer  was  filed  to  the  bill.  A  guardian  ad 
litem  was  appointed  for  the  infant  defendants,  who  filed 
a  mere  formal  answer  in  which  he  says  the  infants  are  of 
tender  years,  and  unable  to  protect  th^ir  interests  and 
he  asks  that  the  interests  of  the  infants  may  be  protected, 
and  that  strict  proof  be  required  in  all  things  concern- 
ing their  interests. 

Alfred  Cain,  the  administrator,  filed  an  answer,  and 
amended  answer,  in  which  he  claims,  substantially,  that 
he  has  fully  administered  the  estate  and  Owes  plaintiff 
nothing  as  guardian. 

The  court  referred  the  cause  to  a  commissioner  to  set- 
tle the  accounts  of  said  administrator  as  such,  &c.  Subse- 
quently,  such  proceedings  were  had  in  the  cause  that  at  a 
term  of  said  court  held  for  said  county  on  the  16th  day  of 
August,  1871,  the  court  decreed  in  favor  of  the  plaintiff 
against  said  Alfred  Cain,  administrator,  &c.,  for  |1,- 
200.02  with  interest  from  the  first  day  of  April,  1871, 
and  also  rendered  a  decree  in  favor  of  Jane  Board,  the 
widow,  against  said  Alfred  Cain,  administrator  as  afore- 
said, for  the  sum  of  $296.63,  with  interest  from  the  1st 
day  of  April,  1871,  but  the  amount  decreed  in  favor  of 
plaintiff  and  said  widow  is  subject  to  a  credit  mentioned 
in  the  decree. 

Some  exceptions  were  filed  to  the  report  of  the  com- 
missioner which  it  is  unnecessary  to  notice.  ti 

From  this  decree  the  said  Alfred  Cain  has  appealed  to 
this  Court. 

It  is  now  here  argued  before  us,  that  the  circuit  court 
erred  in  rendering  the  said  decree,  and  that  the  court 
instead  of  decreeing  against  the  appellant,  as  it  did, 
should,  at  the  hearing  of  the  cause,  have  dismissed  the 
plain tifi's  bill,  because  the  plaintiff,  as  guardian  of  the 
infants  in  his  bill  mentioned,  is  not  authorized  to  file  a 
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bill  in  his  own  name  for  the  purposes  and  objects  therein jgn„J/^*Teria. 
mentioned.     In  considering  this  question,  I  do  liot  pro-     ^^^i 
pose  to  enter,  in  this  opinion,  into  a  minute  examination    <*"^i«°' 
and  history   of  the  legislation  of  Virginia,  from  which  ^*"'  ^^^'' 
we  have  derived  our  legislation,  upon  this  subject.     Nor 
do  I  propose  to  enquire  into  the  different  kinds  of  guar- 
dians there  were,  or  are,  by  the    common  law,  and   the 
prerogatives  and  powers  of  each  over  their  wards,  or  the 
real  and  personal  property  of  their  wards.     That  has 
already  been  done  by  others,  ably  and  satisfactorily,  and 
I  shall  content  myself  by  referring  to  authorities  which 
I  deem   respectable  and   satisfactory   upon  the  subject. 
Much    of  the  legislation   of  Virginia  upon  the  subject 
of  guardians  will  be  found  well  stated  in  the  opinion  of 
Judge    Daniels,  in  the  case  of  Ham  v.  Ham,  15  Gratt., 
74.     However,  very  much  light  cannot  be  gathered  upon 
the  question  under  consideration  from  that  opinion.     In 
The  case  of  Truss  v.  Old,  6  Rand,  556,  it  Avas  held  that 
"Possession  is  indispensably   necessary   to  support  tres- 
pass  quare  dauaum  fregit.     Guardians   in  socage   and 
testamentary  guardians,  (although  they  have  no  bene- 
ficial   interest,)   yet  have   a  legal  interest,  and  the  pos- 
session of  the  ward's  land  during  the  guardianship.     If, 
therefore,  a  person   trespass  on   the  lands  of  an  infant, 
and   cut  and   carry   away    his    trees,   without   license, 
the  ward  cannot  maintain  trespass,  but  the  guardian  may, 
and  must  account  to  the  ward  for  the  damages  recovered. 
If  the  trees  are  cut   and  carried   away  by  permission  of 
the  guardian,  no  trespass   is  committed,  and  the  infant, 
even  afler  the  guardianship  has   ceased,  cannot  maintain 
trespass  for  the  act.     The  wrong  must  be  compensated 
to  the  ward  by  the  guardian.     It  seems  that  if  timber 
trees,  growing  on  the  inheritance  of  the  ward,  are  thrown 
down  by   tempest,  or   otherwise,  they  become  personal 
property,  and  the  guardian  has  a  legal  right  to  sell  them, 
as  being  perishable  and  of  no  value  except  as  a  subject 
of  sale,  and  in  such  case  the  infant  cannot   bring  trover 
for  them," 
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January^  Term.  J^^ge  Green,  in  delivering  the  opinion  of  the  court, 
— gy^^^  — in  that  case,  says :  "Possession  is  indispensably  necessary 
Guardian,  ^o  support  an  action  of  trespass  quare  cHau9um  fregU, 
cain.Admr.  ^nd  whether  an  infant  can  maintain  such  an  action  for  a 
trespass  done  to  his  lands,  whilst  he  is  in  the  wardship  of 
his  guardian,  depends  on  the  question,  whether,  in  point 
of  law,  the  possession  is  in  the  guardian  or  ward."  The 
decision  of  that  case  was  made  in  1828,  in  an  action  of 
quart  clausum  fregit,  brought  by  the  ward.  While  the 
possession  of  the  land  is  not  in  the  ward  during  his 
wardship,  still  I  apprehend  there  can  be  no  question  that 
the  legal  title  and  beneficial  interest  therein,  is  vested  in 
him  during  that  time,  as  well  as  afterwards.  The  guar- 
dian in  the  case  I  have  quoted  was  not  a  testamentary 
guardian,  but  was  appointed  guardian  and  qualified  by 
the  county  court  of  Norfolk,  and  it  seems  to  have  been 
considered  by  the  court  that  the  guardian  had  the  same 
power  and  authority  in  relation  to  the  estate  of  his  ward 
as  a  guardian  in  socage  had  by  the  common  law.  See 
revised  code  of  Virginia  of  1820,  chapter  one  hundred 
and  eight;  Tate's  Digest,  page  four  hundred  and  seventy- 
five  and  four  hundred  and  seventy-six,  sections 
one  and  three.  Robinson  in  the  2nd  vol.  of  his 
(old)  Practice,  page  one  hundred  and  fifty-five,  says : 
"The  statute  of  Virginia  concerning  guardians  recog- 
nizes only  two  descriptions  of  guardians,  who  have  any 
power  over  the  property  of  their  wards ;  guardians  in 
socage,  and  those  appointed  by  the  father  under  that 
statute,  who  are  put,  in  all  respects,  upon  the  footing  of 
the  former;  our  statute,  in  this  respect,  being  a  copy  of 
the  statute  of  12  Car.  2  ch.  14."  The  maxim  that  the 
next  of  kin  to  whom  the  land  cannot  descend,  is  to  be 
guardian  in  socage,  was  justly  repudiated  by  Lord 
Macclesfield  in  Dormer's  ease,  2  P.  Wms.  262. 
He  said  it  prevailed  in  barbarous  times,  before 
the  nation  was  civilized  ;  that  now  it  would  be  shock- 
ing to  think  that  any  brother  or  uncle  would  commit 
murder  upon  his  own  brother  or  nephew  to  get  his  estate. 
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Ohancellor  Kent,  in  the  case  of  Mary  lAvingdoney  a  J^-janua^"  Term. 
indtV,  agreed  with  Ix>rd  Macclesfield^  1  Johns.  (N.  Y.)Ch.     ^^^^^ 
436.    See  Coleman's  Case,  4  Hen.  &  Munf.  506.  Guardui. 

At  the  July  term  1849,  of  the  court  of  appeals  of  cain.Admr. 
Virginia  it  was  decided  that, 

'4.  A  second  guardian  of  an  infant  has  no  authority 
to  file  a  bill  in  his  own  name,  against  a  former  guardian 
for  an  account  of  his  transactions  in  relation  to  the  ward's 
estate. 

2.  An  infant  may,  by  his  next  friend,  call  the  acting 
guardian,  or  any  preceding  guardian,  to  account  by  a  bill 
in  chancery  :  But  the  bill  must  be  in  his  own  name  by 
hid  next  friend." 

This  decision  was  made  in  the  case  of  Lemon,  Guardian 
V.  Hanabarger,  GGratt.  301.  In  that  case  Allen,  Judge, 
delivered  the  opinion  of  the  court,  and  he  says  :  '^The 
court  is  of  opinion  that  the  guardian  has  no  authority  to 
file  a  bill  in  his  own  name  against  a  former  guardian,  for 
an  account  of  his  transactions  in  relation  to  the  ward's 
estate :  The  bill  should  have  been  filed  in  the  names  of 
the  infants  by  their  next  friend  or  guardian.  The  guar- 
dian is  liable  to  an  action  of  account  at  common  law  by 
the  infant  after  he  arrives  at  age ;  and  the  infant  while 
Qnder  age  may,  by  his  next  friend,  call  the  acting  guar- 
dian, or  any  preceding  guardian,  to  account  by  bill  in 
chancery.  Whilst  there  is  nothing  in  the  scope  of  the  au- 
thority of  the  guardian  which  empowers  him  to  sue  in 
his  own  name  in  such  a  csise,  much  inconvenience  would 
flow  from  such  a  proceeding.  If  the  infant  should  at- 
tain full  age  before  the  termination  of  the  controversy, 
the  same  could  not  be  continued  in  his  own  name,  he 
being  no  party  to  the  suit ;  and  the  same  result  would 
follow  upon  the  removal  or  death  of  the  guardian." 

The  code  of  1849,  of  Virginia  took  effect  on  the  first 
day  of  July,  1850,  and  chapter  one  hundred  and  twenty- 
«ight  of  that  code  embraces  the  legislation  upon  the  subject 
-of  guardians  and  wards.  That  chapter  of  said  code  was 
in  force  in  this  State  until  the  1st  day  of  April,  1869, 
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1      ^^'%.r,.  when  the  Code  of  this  State  of  1868,  took  effect,  and 

January  Term.  '  ' 

Bimiott — chapter  eighty-two  of  our  Code  is  a  copy  of  chapter  one 
(juardian,  hundred  and  twenty-eight  of  the  said  code  of  1849.  In 
Cain.  Acimr.  July,  1852,  two  ycars  or  more  after  the  code  of  Virginia 
of  1849  took  effect,  the  court  of  appeals  of  Virginia  in 
the  case  of  Sillings  v.  Btimgardner,  Guardian^  9  Gratt. 
273,  again  decided  that  "a  guardian  is  not  authorized  to 
file  a  bi!l  in  his  own  name  to  obtain  possession  of  his 
ward's  estate,  but  must  file  it  in  the  name  of  the  ward  by 
his  next  friend/' 

This  case,  like  the  one  under  consideration,  was 
brought  by  the  guardian,  in  his  own  name,  against  the 
administrator,  <&c.,  to  recover  his  ward's  distributive 
share  of  the  personal  estate  of  his  ancestor.  In  the  case 
last  cited.  Judge  Moncure,  who  delivered  the  opinion  of 
the  court,  says ;  "If  he  (the  guardian)  intended  to  assert 
the  claim  of  his  ward  as  a  distributee,  the  suit  should 
have  been  in  the  name  of  the  infant  by  his  next  friend, 
and  not  in  the  name  of  the  guardian,  even  though  he  be 
described  in  the  bill  as  'guardian  of  the  ward.'  A  guar- 
dian is  not  authorized  to  file  a  bill  in  his  own  name  to 
obtain  possession  of  the  property  of  his  ward,  but  must 
file  it  in  the  name  of  the  ward  as  his  next  friend."  It  is 
true  the  case  was  brought  in  the  court  below  before  the 
code  of  1849  took  effect,  and,  as  in  the  case  before  us, 
the  plaintiff  (the  guardian)  obtained  a  decree  in  the  in- 
ferior court  in  accordance  with  a  prayer  of  the  bill,  but 
that  decree,  two  years  after  the  code  of  1849  took  effect,  was 
reversed  by  the  court  of  appeals.  It  seems  to  rac  if  the 
court  of  appeals  of  Virginia  had  considered  the  rule  es- 
tablished by  the  case  in  6  Gratt.  as  being  changed  by 
section  seven  of  chapter  one  hundred  and  twenty-eight 
of  the  code  of  1849,  some  reference  would  certainlv  have 
been  made  to  the  fact  in  the  opinion  in  the  case  in  9  Gratt. 
Some  reference  was  made  by  counsel  for  appellee,  to  the  re- 
port of  the  Revisers  of  the  code  of  1849.  This  report  has 
not  been  furnished,  and  is  not  to  be  found  in  the  State 
Library.      It  might  shed  additional  light  upon  the  sub- 
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ject.     Still  I  think   the  principles  established   by  thej^^^J^^T^.^^  ' 
cases  cited,   in   cases  like  the  one  before  us,  are  cor-     b^Ia, 
rect,  and  I  feel  disposed  to  follow  them  until  I  am  satis-    «""jdJ»Of 
fied  that  they  are  changed  by  legislation.  ^*°'  ^^™'- 

The  Code  of  this  State  was  adopted  after  the  decision 
in  9  Gratt.     Our  legislation,  upon  the  subject   of  guar- 
dian and  ward  is  derived  and  copied  from   the  legisla- 
tion of  Virginia,  and  in  interpreting  it   I   feel  inclined 
to  follow  the  rulings  of  the  court  of  appeals  of  Virginia, 
upon  that  subject.     Judge  Moncure,  in  the  opinion  de- 
livered by  him  in  the  case  in  9  Gratt,  says :  "But  ought 
the  bill  to  be  dismissed,  or  the  case  remanded^  and  per- 
mission given  to  limend  the  bill  and  make  the  proper 
parties  ?     In  the  case  of  Lemony  Ouardian,  v.  Hansbarger, 
6  Gratt.,  301,  the  bill  was  dismissed ;    and  that  would 
be  the  proper  course  in  this  case  if  the  appellee  had  no 
further  connection  with  or  interest  in  the   case  than   as 
guardian  of  the  infant.     A  bill  filed  by   a   sole  plaintiflF 
having  no  interest,  whatever,  in   the   subject  matter  of 
the  suit  must  be  dismissed.^'     It  is  singular  if  the  Legis- 
lature meant  to  change  the  rule  established  by  the  court 
of  appeals  of  Virginia  upon  the  subject  that  it   did  not 
make  provision  for  continuing  a  suit  by  the  guardian  in 
the  name  of  the  infant,  when  he  became  of  age,   and  for 
the  revival  or  continuance  of  the  suit,  in  some  practical 
form,  in  case  of  the  death,  removal,  or  resignation  of  the 
guardian.     No  such  provision  has  been  made.      Provis- 
ion has  been  made  for  reviving  or  continuing  a  suit  for 
or  against  a  party  before  insane,   the  powers   of  whose 
committee  have  ceased.     Fourth   section,   chapter   one 
hundred  and  twenty-seven  of  Code.     Under    the  view 
I  have  taken  the  plaintiff,   as   guardian  of  said  infant 
children,  cannot  maintain  this  suit,  and  under  the  au- 
thorities cited  the  bill  should  have  been  dismissed   by 
said  circuit  court,  and  it   is,   therefore,   unnecessary   to 
examine  any  other  question  argued  in  the  cause,  as  they 

do  not  fairly  arise. 
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jaDtiary\erin.     ^^^  ^^^  foregoing  reaaons  the  decree   of  the  circuit 
— ^^^^^^     court    of     Roane    county,     rendered    in   this    cause, 
Guardimi    ^j^  ^^^    55^!^   Jay   of  August,   1871,   and  all  decrees 
•Cain,  Admr.  rendered  therein  prior  to   that  date,  must  be  reversed 
and  annulled,  and  the  appellant  (Alfred   Cain)    recover 
against  the  appellee  (Elijah  Burdett)  his  costs  here  ex- 
pended in  this  Court  about  the  prosecution  of  his  appeal. 
And  this  Court  proceeding  to  render  such  decree  as  the 
said  circuit  court  ought  to  have  rendered  in  this  cause, 
it  is  adjudged,  ordered  anddecreed  that  the  plaintiff's  bill 
be  dismissed,  and  that  the  defendants  recover  against  the 
plaintiff  their  costs  about  the  defense   of  this  suit  ex- 
pended. 

The  other  Judges  concurred. 

Decree  Reversed  and  Bill  DrsMissED. 


OF  WEST  VIRGINIA.  291 


GHARLESTONx 


8   »l 
87     86 


Carper  v.  Hawkins. 

March  1,  1875. 

1.  A  cause  may  be  re-heard  upon  a  petition  presented  before  the  term ,       1875. 

*-«-«-                                            JamuuTT  Tmn. 
has  passed  in  which  the  final  decree  was  pronounced,  but  not  af- 

terwardsy  except  by  bill  of  review. 

2.  In  a  suit  by  one  partner   against  another  for  the  settlement  of  a 

partnership  and  partnership  accounts,  after  dissolution,  where  it  I    51  563 

appears  that  a  large  amount  of  the  partnership  debts  and  liabili-  i_^.^^ 

ties  are  unpaid,  and  for  some  of  which  there  are  judgments 
against  the  partners,  and  that  one  of  the  partners  has  collected 
more  of  the  partnership  funds  than  the  other,  ordinarily  it  is  error 
for  the  court  to  decree  personally  for  the  money  so  collected,  or 
any  part  thereof,  in  favor  of  one  partner  against  the  other,  unti^ 
the  payment  of  the  partnership  debts  are  first  provided  for. 

3.  Qenerally,  each  partner  has  the  right  to  apply  any  of  the  partner- 

ship moneys  in  his  hands  to  the  satisfaction  of  the  partnership 
debts.  But  the  court  may,  in  a  proper  case,  direct  a  partner  who 
has  partnership  moneys  in  his  hands  to  pay  the  same  into  court 
to  be  applied  to  the  payment  of  the  debts,  and  in  his  relief  or  oth- 
erwise, as  may  be  just. 

4'  The  partnership  moneys  and  assets,  or  a  sufficient  amount  thereof 
for  the  purpose,  should  be  first  applied  to  the  payment  of  the  part- 
nership debts. 

5.  Where  a  bill  is  filed  by  one  partner  against  the  other,  after  dissolu- 
tion, for  a  settlement  of  the  partnership  and  partnership  accounts, 
and  an  order  of  reference  is  made  in  the  cause  to  a  commissioner 
for  that  purpose,  and  the  commissioner  makes  his  report,  to  which 
no  exceptions  are  filed,  and  the  court  confirms  the  report  and 
makes  a  personal  decree  in  favor  of  one  partner  against  the  other 
fur  the  payment  of  money,  it  is  competent,  upon  a  petition  for  a 
re-hearing,  filed  by  the  partner  against  whom  such  decree  is 
made,  during  the  same  term,  upon  a  proper  case  made  out,  for 
the  court  to  set  aside  such  decree  and  recommit  the  report  for  fur- 
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1871^  iher  account,  especially  where  the  court  sees  that  justice  an<l  equity, 

1         as  between  the  parties,  requires  such  proceedings. 

Carper 
▼.  6.  As  a  matter  of  practice,  a  special  receiver,  to  whom  money  is  di- 

rected to  be  paid  by  a  decree  in  a  cause,  should  be  reqnired  to 
give  bond  with  approved  personal  security,  with  proper  condi- 
tions, in  a  penalty  fixed  by  the  court,  before  he  is  authorized  to 
receive  such  money,  or  any  part  thereof. 

Appeal  and  supersedeas  from  two  decrees  of  the  circuit 
court  of  Kanawha  county,  granted  on  the  petition  of 
William  N.  Hawkins,  the  defendant  below.  The  plain- 
tiff below  was  James  P.  Carper.  The  other  facts  appear 
in  the  opinion  of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  hearing  below. 

Thomas  JB.  Swann  and  John  A.  Warth,  for  the  ap- 
pellant. 

WiUiam  A.  Quarrier  and  /.  JET.  Connelly  for  the  ap- 
pellee. 

Haymond,  President  : 

The  plaintiff  brought  this  suit  against  the  defendant 
on  the  18th  day  of  March,  1873,  and  he  filed  his  bill 
therein  at  April  rules,  1873.  The  plain  tiff  alleges  in  his 
bill  that  in  November,  1870,  he  and  defendant  entered 
into  co-partnership  under  the  firm  name  of  Hawkins  & 
Carper  for  the  purpose  of  carrying  on  the  painting  busi- 
ness in  the  city  of  Charleston,  on  the  following  terms 
and  conditions,  viz :  They  should  work  together,  as  part- 
ners, under  the  firm  name  of  Hawkins  &  Carper,  and 
divide  equally  the  profits  arising  from  said  business; 
that  in  accordance  with  the  agreement  of  partnership, 
they  continued  to  work  together  until  sometime  in  Majv 
1872,  at  which  time  the  partnership  was  dissolved,  and 
notice  of  the  dissolution  was  at  that  time  published  in 
the  "Kanawha  Daily"  a  newspaper  published  in  said 
city.  Plaintiff  avers  that  during  the  partnership  there 
Avere  various  contracts  for  painting  made  and  performed, 
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juid  some  contracts  partly  performed  under  and  by  virtue j^^^y'Term. 
of  the  said  partnership^  and  the  price  and  consideration      (^^r 
for  many  of  the  contracts  is  still  due  and  owing  to  the    Hawkint. 
firm  of  Hawkins  &  Carper ;  that  various  contracts  of  in- 
<lebtedness  for  painting  material  were  made  in  the  firm 
name^  which  indebtedness  has  not  yet  been  paid  off  and 
•discharged  but  still  stands  against  the  firm.     The  plain- 
tiff also  alleges  that  he  and  defendant  never  made  any 
settlement   between  themselves   during  the   time   they 
worked  together  as  partners  nor  since  they  dissolved 
partnership.     After  these  allegations  the  bill  prays  that 
said  Hawkins  be  made  defendant  thereto  and  required  to 
■answer  the  same  upon  oath^  and  that  he  therein  particu- 
larly state  how  much  money  he  has  collected,  since  the 
dissolution  of  the  partnership,  &e. 

Subsequently,  such  proceedings  were  had  in  the  cause  as 
that  on  the  28th  day  of  May,  1873,  the  cause  came  on  to  be 
heard  upon  the  '^bill  and  the  decree  nisi  against  the  de- 
fendant, and  was  argued  by  counsel;  whereupon  the 
court  ordered  that  the  same  be  referred  to  C.  P.  Snyder, 
who  was  appointed  a  special  commissioner  for  that  pur- 
pose, to  take,  state,  and  report  an  account  between  the 
said  co-partners,  James  P.  Carper  and  Wm.  N.  Hawkins, 
8howing, 

Ist.  The  amount  of  debts  now  due  said  firm  and  by 
whom  due. 

2d.  The  amount  of  the  liabilities  and  indebtedness  of 
said  firm  and  to  whom  due. 

3d.  The  amount  of  the  funds  belonging  to  the  said 
firm  collected  by  each  partner  and  when  collected. 

4th.  The  amount  of  debts  due  by  said  firm,  which 
have  been  paid  out  of  the  funds  of  the  firm,  and  by  whom 
paid,  and  to  whom  paid,  and  when. 

5th.  And  what  amount,  if  any,  each  partner  is  now 
<»ntitled  to." 

The  decree  then  provides  for  notice  by  publication  and 
-appoints  C.  P.  Snyder  receiver  in  the  cause,  with  sole 
•and  exclusive  power  and  authority  to  collect,  settle,  and 
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janiuiy'Term.  ^^^j^^st  all  claims  due  to  the  said  late  firm,  and  with  power 
^^  and  authority  to  settle  and  adjust,  and  pay  off  all  the 
Hawkins,  debts  due  and  owing  by  said  firm,  and  exclusive  power 
and  authority  is  given  said  Snyder  to  take  possession  of 
all  the  books,  and  papers,  and- accounts  of  the  firm  with 
authority  to  examine  either  the  plaintiff  or  defendant  in 
regard  to  matters  connected  with  the  partnership.  Bat 
Snyder  is  not  to  take  possession  of  the  books,  &c.,  until 
he  shall  have  first  given  bond  with  approved  security  be- 
fore the  clerk  of  the  court  in  the  sum  of  $2,0C0  for  the 
due  and  proper  performance  of  his  duty  as  receiver  un- 
der the  decree. 

Afterwards  on  the  10th  day  of  November,  1873  the 
cause  came  on  to  be  further  heard  upon  the  bill  and 
proceedings  theretofore  had  therein  and  upon  the  report 
of  commissioner  Snyder,  filed  on  the  first  day  of  Novem- 
ber, 1873  to  which  there  were  no  exceptions  filed.  And 
the  court  confirmed  the  report  of  the  commissioner  and 
in  its  decree  says  "And  it  appearing  from  said  report 
that  Wm.  N.  Hawkins  has  received  in  excess  of  his  por- 
tion of  the  partnership  funds  the  sum  of  Jl  ,227.98  for 
which  amount  he  the  said  Wm.  N.  Hawkins,  is  justly 
indebted  to  the  complainant,  it  is  therefore  adjudged, 
ordered  and  decreed  that  the  said  Wm.  N.  Hawkins  do  pay 
to  the  complainant  James  P.  Carper  the  sura  of  $1,227.- 
98  with  legal  interest  thereon  at  the  rate  of  six  per  cent. 
per  annum  from  the  1st  day  of  November,  1873  until 
paid  and  the  costs  of  this  suit,  including  $20  for  an  at- 
torney's fee.  And  the  court  doth  further  adjudge,  order 
and  decree  that  unless  the  said  Wra.  N.  Hawkins  shall 
pay  the  same  within  ten  days  from  the  rising  of  this 
court,  that  Joseph  Ruffner  who  is  hereby  appointed  a 
special  commissioner  for  that  purpose  do  proceed  to 
take,  state,  and  report  an  account:  * 

1st.  Of  the  real  estate  owned  by  the  defendant  in  Ka- 
naawha  county.  West  Virginia,  or  any  interest,  legal  or 
equitable  in  the  same. 
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'• 


OF  WFST  VIRGINIA.  296. 

2d.  What  judgments  or  other  liens,  if  any  there  are  j^^j^JfTem,^ 
against  the  real  estate  owned  by  said  defendant  with  "^^1^ — 
their  priorities.  HaJkm.. 

4th.  Whether  the  defendant  has  any  personal  estate 
out  of  which  the  said  ^1,227.98  can  be  satisfied,  and 
make  a  report  to  the  next  term  of  this  Coart/' 

The    commissioner    in    his    report    ascertains    the 
aggregate  amount  of  the  debts  due  the  firm  at  )  1,120.38 
made    up   as  follows,    viz:     From    King  &  Simpson, 
(113.28;  J.  B.  Walker,  $151.10;  Gilliland  &  Anderson, 
$144;  Dr.  J.  P.  Hale,  for    extra  work  on  Hale  House, 
$712.     He  also  reports  the  debts  and   liabilities   of    the 
firm  to  be  in  the  aggregate  $924,43,  made  up  of  several 
items  among  which  is  a  judgment  against  the   firm   ren- 
dered by  the  county  court  of  said  county  on  the  28th  of 
April,  1873  amounting,  with  interest,   to  $525.12.     He 
also  reports  the  aggregate    amount  of  funds  belonging 
to  the  firm,  collected  by  defendant  to  be  in  the   aggre- 
gate $4,759.46  and  the    amount  collected  by  plaintiff 
to^be  $3,469.12  ;  but  does  not  state  in  his   report   from 
whom  any  part  of  the  moneys  so  collected  were  received 
or  when  they  were  received.     He  also  reports  that  defend- 
ant paid  debts  of  the  firm  to  the  amount   of  $1,422.48,. 
and  that  plaintiiF  paid  debts  of  the  firm  to   the  amount 
of  $2,588.01,  but  he  does  not  report   when   any  of   the 
debts  were  paid  or  to    whom    paid.     He  also  ascertains 
that  of  the  firm  moneys    collected   by  defendant  there 
remains  in  his  hands  $3,337.08   unaccounted    for,    and 
that  of  the  firm  moneys  collected  by   plaintiff  there   re- 
mains in  his  hands  $881.11.     The  whole  of  the  commis- 
sioner's report  is  grounded  on   entries  in  a  book  present- 
ed before  him  by  plaintiff  claimed  to  be  the  book  con- 
taining the  partnership  entries — neither  plaintiff  or    de- 
fendant appear  to  have  been  examined   on    oath  by  the 
commissioner  touching    any   matter  connected  with  the 
settlement    of  the  account,    or  for  any    purpose.     The 
commissioner  in  his  report  states  that  both   plaintiff  and 
defendant  appeared  before  him  on  the  day  he  commenced 
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January  Term.  ^^^  Settlement  of  the  account,  but  the   taking  of  the  ac- 
^"^      count  was  continued  for  several  days,  and   whether  the 
HnwkiDs.    defendant  was  present  on  any  other  day    than    the  com- 
mencement does  not  distinctly  appear  by  the  report. 

After  the  decree,  and  on  the  22d  day  of  November, 
1873,  during  the  term  of  the  court  at  which  said  decree 
was  rendered  the  defendant  appeared  in  court  and  filed 
a  petition  praying,  for  the  reasons  therein  stated,  that 
said  decree  be  set  aside  and  the  said  report  of  the  com- 
missioner be  recommitted  to  said  commissioner,  &c. ; 
that  the  said  receiver  be  required  to  collect  the  assetts 
and  pay  the  debts  of  the  firm,  iScc.  In  this  petition  de- 
fendant alleges  that  he  has  been  surprised  and  is  in 
danger  of  being  ruined  by  said  decree.  He  aver»  that 
his  understanding  was  that  the  commissioner  was  mak- 
ing an  account  of  the  firm  matters  as  between  the  firm 
and  the  world ;  that  as  receiver  he  was  to  collect  and 
pay  off  the  debts,  and  that  no  account  was  to  be  taken 
or  stated,  as  between  the  partners,  until  after  this  was 
■done ;  that  he  was  at  the  ofiice  of  the  commissioner  sev- 
eral times  for  the  purpose  of  adjusting  matters  connect- 
ed with  the  partnership,  but  he  does  not  remember  to 
have  at  any  time  met  plaintifiP  there ;  that  he  never 
heard  of  the  report  filed  until  after  the  decree  wa;? 
entered,  and  that  he  is  advised  that  the  decree  was 
never  shown  to  his  counsel  before  it  was  presented  to 
the  cotirt;  that  he  employed  Thos.  B.  Swann,  an  attor- 
ney of  the  court,  to  attend  to  the  suit  for  him,  and  that 
the  attention  of  his  counsel  was  not  invited  to  the  fact 
that  the  commissioner  had  filed  his  report,  although  it 
was  well  known  to  the  counsel  of  plaintifi  that  Mr. 
Swann  was  his  counsel  in  the  suit,  and  employed  as  soon 
as  the  suit  was  brought ;  that  his  counsel  informed  him 
he  was  present  in  court  every  minute  when  the  chancery 
docket  was  called  during  the  term  and  the  cause  was  not 
submitted  in  the  regular  call  of  the  docket,  and  that  he 
don't  know  when  it  was  submitted  ;  that  he  had  not 
been  informed  that  the  commissioner  had   concluded  his 
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report ;  that  the  report  is  erroneous  in  many  particulars, j^^^jj^'^'^^j.^^ 
and  was  made  without  any  evidence ;  that  the   commis-" 
sioner  did  not  examine  him  as  a  witness,  and  that  plain- 
tiff was  not  examined,  and   neither  of  the  parties  fur- 
nished any  vouchers  as  evidence  before  the  commission- 
er ;  that  the  pretended  book  of  accounts  filed  by  the 
commissioner  with  his  report,  as  the  foundation  thereof, 
is  not  a  book  belonging  to  the  firm,  and   does   not  con- 
tain a  correct  statement  of  the  business  matters   of  the 
firm,  and  is  not  a  partnership  book ;  that  he  never   saw 
said  book  until  after  it  was  filed  with  the  commissioner, 
and  never  was  advised  that  it  was  claimed  by  any   per- 
son that  it  was  other  than  a  private  book  of  plaintiff, 
and  never  understood  that  the  book  was  filed  as  evidence 
in  the  cause,  and  supposed  plaintiff  filed  the  book   only 
to  show  his  pretentions  in  the  cause,  which  he  was  bound 
to  prove  by  evidence;  that  he  never  made  an   entry   in 
said  book ;  that  plaintiff  collected  large  sums  of  money 
not  charged  to  him  in  said  book ;  that  a   large   number 
of  partnership  credits  have  not  been   paid  and  a   part 
thereof  are  still  in  dispute  and  contested,  and   many  of 
the  claims  charged  to  him  in  the  report  are  in  this  con- 
dition in  whole  or  in  part;  that  a  number  of  the  claims 
charged  to  him  in  the  report  were,  either  in  whole  or  in 
part^  e3cpended  in  the  purchase  of  paints,  oils,   &c.,  for 
the  use  of  the  firm.     He  insists  that  it  was  error  for  the 
commissioner  to  attempt  to  settle  the   accounts  between 
the  partners,  before  the  debts  of  the  firm  were  first  paid ; 
that  if  he  is  forced  to  settle  with  and  pay  over  money  to 
plaintiff,  the  money  so  paid  over  may  be  a  total  loss   to 
hini^  because  plaintiff  has  no  visible  means  out  of  which 
his  part  of  the  partnership  debts  can  be  made,  while  de- 
fendant is  possessed  of  a  large  amount  of  valuable    real 
estate,  upon  which  a  portion  of  the  creditors  of  the  firm 
now  have  judgment  liens  to  a  large  amount,  and  have 
the  power  to  compel  defendant  to  pay  the  entire  partner- 
ship debts  outstanding;  that  many  of  the  matters charg- 

38 


298  SUPREME  COURT  OF  APPEALS 

January 'twiu.^^  ***  ^^^  ^^  ^^^  rcpoft  are  either  wholly  wrong  Or  8ub- 
^j;^^^  ject  to  deductions  for  over  chains;  that  he  has  paid 
Hairkiiu.  debts  to  a  large  amount  not  credited  to  him  in  the  re^ 
port  for  which  he  has  proper  vouchers ;  that  he  expected 
the  commissioner  to  report  to  the  court  as  receiver^  bat 
not  as  commissioner^  upon  the  condition  of  accounts  be- 
tween the  parties^  until  the  partnership  liabilities  were 
settled  and  paid :  that  if  the  present  decree  stands  the 
work  of  settlement  will  have  to  be  done  over  again, 
when  the  partnership  is  finally  wound  up,  and  it  was 
error  to  require  defendant  to  pay  over  to  complainant 
until  defendant  is  relieved  irom  responsibility  for  debts 
against  the  firm ;  that  the  (144  reported  as  a  debt  dae 
the  firm  against  6illiland&  Anderson  has  been  paid  by 
them  to  plaintiff,  as  he  is  advised,  as  per  the  aflSdavit  of 
Anderson;  that  he  never  knew  until  the  11th  instant 
this  money  had  been  collected  by  plaintiff;  that  firom 
the  25th  day  of  September,  1873,  till  after  the  sitting  of 
the  court  his  attention  was  occupied  and  directed  from 
his  business  by  reason  of  sickness  and  death  in  his  fam- 
ily;  that  upon  a  just  statement  of  accounts  he  is  in  no 
wise  indebted  to  plaintiff.  This  petition  is  verified  by 
afiSdavit. 

Afterwards,  and  during  the  same  term  of  the  court, 
plaintiff  appeared  and  filed  his  answer,  verified  by  aflidavit, 
in  which  he  substantially  denies  all  the  allegations  of  the 
petition,  and  claims  the  full  amount  of  said  decree,  and 
files  with  his  answer  several  affidavits  therein  referred  to. 

Defendant  filed  to  said  answer  what  purports  to  be  a 
special  replication,  but  is,  in  fact,  a  general  replication ; 
and  defendant  also  files  several  affidavits  in  support  of 
his  allegations. 

The  affidavit  of  Anderson  proves  that  the  said  claim 
of  $144.50,  claimed  to  be  due  from  Gilliland  &  Ander- 
son to  the  said  firm  has  been  fully  paid  to  plaintiff,  and 
that  the  payment  was  made  15th  of  July,  1872. 
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Fulks  says,  in  his  affidavit^  that  he  paid  plaintiff  forj^^^^Jj^'®^^^ 
work  done  by  said  firm  $'109,  in  work  done  for  plaintiff     ^^p^ 

on  his  house.  HaJklm. 

There  are  affidavits  of  other  persons  proving  pay- 
ments to  plaintiff  not  charged  to  him,  amounting  to  con- 
siderable. 

There  are  also  affidavits  tending  strongly  to  prove  that 
a  considerable  amount  of  the  Hale  debt  reported  as  due 
said  firm  has  been  paid,  or  a  large  part  of  it ;  that  plain- 
tiff collected  considerable  sums  of  money,  for  which  he 
did  not  account  to  the  commissioner,  and  that  the  debts 
due  the  firm  are  largely  overstated  in  said  report. 

Two  affidavits  of  the  commissioner  are  filed  by  plain- 
tiff, in  which  he  states,  substantially,  that  his  report  is 
made  from 'vouchers,  and  the  firm  book,  which  both  par- 
ties admitted  to  be  the  firm  book,  containing  correct  en- 
tries of  their  private  and  partnership  accounts ;  that  de- 
fendant remarked,  when  before  him,  that  he  supposed 
that  he  would  be  from  $300  to  ^•'iOO  loser  by  reason  of 
not  keeping  accounts  himself,  and  at  the  same  time  he 
claimed  that  there  were  some  credits  which  he  was  enti- 
tled to  which  were  not  on  the  book,  but  that  he  did  not 
produce  vouchers  or  other  evidence  in  proof  of  credits 
so  claimed,  although  informed  several  times  by  the  com- 
missioner to  do  so. 

The  affidavit  of  John  A.  Warth  sustains  defendant's 
allegations  in  his  petition  as  to  the  sickness  and  death  of 
defendant's  son,  who  died  2d  October,  1873,  and  was 
taken  sick  in  latter  part  of  September ;  and  that  defend- 
ant lefl  his  business  in  Charleston  to  give  attention  to  his 
sick  son,  and  that  defendant,  for  several  weeks  after  the 
death  of  his  son,  was  detained  at  his  residence  by  the  ill 
health  of  his  wife  and  daughter,  caused,  as  supposed,  by 
the  death  of  defendant's  said  son. 

The  affidavit  of  Thomas  B.  Swann  sustains  the  allega- 
tions of  defendant  in  his  petition  as  to  his  being  defend- 
ant's attorney  in  the  cause,  and  in  all  other  respects. 


300  SUTREME  COURT  OF  APPEAI^ 

January \en«.  ^^  ^^^  ^^^^  ^^7  ^^  December,  1873,  it  appears  that 
cirp^r  defendant  filed  his  said  petition  to  set  aside  the  said  de- 
Hawkins.  ^^^  5  *^d  thereupon  the  plaintiff  (Carper)  asked  leave  to 
file  his  answer  to  the  petition,  and  it  was  ordered  to  be 
filed,  accompanied  by  the  afiidavits  therein  mentioned; 
and  thereupon,  on  motion  of  petitioner  by  his  counsel, 
said  petition  and  answer,  replication  to  said  answer,  with 
affidavits,  &c.,  were  set  down  for  argument,  and,  on  ar* 
gument,  the  court  determined  and  held  that  petitioner 
was  not  entitled  to  the  relief  prayed  for,  and  the  court 
decreed  that  the  petition  be  dismissed,  without  costs ; 
^^  but  the  court  being  of  impression,  from  an  examination 
of  the  cause,  that  the  decree  entered  on  a  former  day  of 
the  court  ought  to  be  modified,  and  the  sum  of  $1,227.98, 
less  tl41.30  paid  by  Mrs.  B.  H.  Smith  to  Bell  &  Oaks 
for  paints,  and  also  the  sum  of  $209  paid  by  J.  Fulks  to 
J,  P.  Carper,  (plaintiff^,)  which  two  sums,  making  $350, 
the  plaintiff^  releases,  leaving  said  decree  $877.68,  instead 
of  $1,227.98." 

And  the  court,  in  same  decree,  further  ordered,  &c,, 
that  the  defendant  pay  to  said  C.  P.  Snyder,  instead  of 
the  plaintiff*,  as  provided  by  former  decree,  who  was  ap- 
pointed receiver  in  the  cause  by  a  former  decree,  the  said 
sum  of  $877.68,  with  legal  interest  thereon  from  the  1st 
day  of  November,  1873,  till  paid — the  receiver  to  retain 
the  same  in  his  hands  until  further  order  of  the  court; 
and  on  failure  of  said  William  N.  Hawkins  to  pay  the 
same  within  sixty  days,  instead  of  ten  days,  as  provided 
by  a  former  decree,  from  the  rising  of  the  court,  that 
Joel  Ruffiier  proceed  to  take,  state  and  report  an  ac- 
count, as  directed  by  said  former  decree. 

The  plaintiff^s  bill  does  not  allege  that  the  defendant 
M'as  in  any  way  indebted  to  him  on  account  of  said  part- 
nership. 

The  material  allegations  of  the  bill  were  taken  for 
confessed  by  the  failure  to  answer.  But  as  no  debt  wds 
alleged   to  be  due  from  defendant  to  plaintiff  in  the  bill 
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no  debt  was  confessed  by  the  failure  to  answer.  In  factj^^^^J^^'^^^ 
the  settlement  of  the  partnership  accounts^  &c.^  under  the  cmw 
allegations  of  the  bill,  could  be  quite  as  well  settled  Hawkins. 
without  as  with  an  answer,  by  defendant,  though  it  would 
have  been  better  perhaps  for  the  defendant  to  have  filed 
an  answer.  It  is  best  in  all  such  eases  for  an  answer  to 
be  filed.  It  does  not  appear  that  Snyder,  the  receiver, 
ever  gave  bond  and  security  as  receiver,  or  that  he  ever 
made  any  report  to  the  court  as  receiver  in  the  case  prior 
to  the  last  decree  made  in  the  cause.  The  petition  filed 
by  the  defendant  after  the  decree  of  confirmation  of  the 
report,  must  be  regarded  as  a  petition  for  a  rehearing  of 
the  cause.  In  the  case  of  Hodges  v,  Davis  4  H.  &  M.  400  it 
was  held  that  ^'a  cause  may  be  reheard  upon  a  petition  pre- 
sented before  the  term  has  passed  in  which  the  final  de- 
cree was  pronounced,  but  not  afterwards,  except  by  bill 
of  review."  In  the  case  of  Laidley  v.  Merrifield  7  Leigh 
353  and  354  Judge  Cabell  says  "a  bill  of  review, 
strictly  speaking,  is  a  proceeding  to  correct  a  final  de- 
cree, in  the  same  court,  for  error  apparent  on  the  face  of 
the  decree,  or  on  account  of  new  evidence  discovered 
since  the  fin^l  decree.  The  decree  being  final,  the  bill 
of  review  is  not  regarded  as  a  part  of  the  cause  in  which 
the  decree  was  rendered,  but  as  a  new  suit  having  for  its 
object  the  correction  of  the  decree  in  the  former  suit. 
But  when  a  decree  is  only  interlocutory,  but  liable  to 
the  same  objections,  the  party  injured  must  seek  his  re- 
dress, not  by  a  bill  of  review,  as  such  but,  by  petition,  or 
supplemental  bill  in  the  nature  of  a  bill  of  review. 
Such  petition  or  supplemental  bill  is  regarded  as  a  part 
of  the  very  cause,  the  decree  in  which  is  sought  to  be 
corrected,  &c.  Judge  Brockenbrough  in  the  same  case, 
on  page  356,  says  "courts  of  equity  regard  substance 
rather  than  form,  and  may,  I  think,  so  mould  the  pro- 
ceedings as  to  attain  the  real  justice  of  the  case.'^  As 
the  petition  was  filed  in  this  case  during  the  same 
term  at  which  the  decree  was  made,  it  is  unnecessary 
to  determine     whether  the  decree    was    final   or  inter- 
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januwyTcrm.  locutory,  onljT,  88  in  Cither  ease  the  remedy  under 
Qtrpcr  ^^^  nirciimstances  here,  is  by  petition  for  a  rehearing  or 
Hawkins,  supplemental  bill  in  the  nature  of  a  bill  of  review.  It 
would  seem  that  when  a  decree  is  only  interlocutory  the 
court  may,  ordinarily,  on  its  own  motion,  reform,  modi- 
fy or  correct  the  same,  and  it  may  do  the  same  thing  on 
petition  for  rehearing.  This  power  is  to  be  exercised  in 
the  discretion  of  the  court,  but  of  course  the  dis- 
cretion exercised  must  be  a  sound  discretion.  The 
petition  alleges,  substantially,  in  this  case,  that  the 
court  erred  in  rendering  the  personal  decree  in  favor  of 
the  plaintiff  against  the  defendant  to  which  I  have  re- 
ferred. It  also  alleges  that  the  plaintift  collected  of  the 
partnership  moneys  a  considerable  amount  for  which  he 
did  not  account  to  the  commissioner,  and  that  the  de- 
fendant is  charged  by  the  commissioner  with  moneys 
and  social  assets  erroneously  and  unjustly,  to  a  large 
amount ;  that  the  report  was  made  without  evidence,  &c. 
The  petitioner  also  claims  that  great  injustice  is  done 
him  by  the  report  and  decree  of  confirmation  and  sets 
up  an  excuse  to-wit :  the  sickness  of  his  family  and  death 
of  his  son  for  not  being  able  to  attend  to  the  case  before 
the  commissioner  and  as  to  his  arrival,  Ac.,  before 
referred  to.  I  have  not  recited  all  the  affidavits  filed  in 
the  cause  with  the  petition  and  answer  thereto.  I  have 
not  done  so  because  to  do  so  would  occupy  too  much  space 
in  this  opinion.  It  was  error  for  the  court  to  render 
the  personal  decree  of  the  10th  of  November,  1873  in 
favor  of  the  plaintiff  against  the  defendant  for  $1,227.98 
with  interest,  &c.,  and  this  error  appears  upon  the  face  of 
the  proceedings  in  the  cause.  At  the  time  this  decree 
was  rendered  the  debts  against  the  partnership  were  not 
settled  or  paid,  and  a  large  amount  of  these  debts  were  in 
the  shape  of  judgments  against  plaintiff  and  defendant. 
The  defendant  had  the  right  &s  against  plaintiff  to  ap- 
ply any  amount  of  the  social  moneys,  in  his  hands  to  the 
discharge  of  the  social  debts  for  which  he  was  liable  so 
far  as  necessary.     And  to  compel   him  to  pay  the   same 
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to  the  plaintifi  who  was  depriving  him  of  that  right  and  jj^j^^^^^^^^^ 
privilege,  necessary,  so  far  as  appears  by  the  proceedings  ^^ 
and  evidence,  for  his  protection.  The  social  assets  should 
be  applied  first  to  the  payment  of  the  social  debts. 
The  payment  of  the  social  debts  should  be  provided  for, 
generally,  before  a  personal  decree  in  favor  of  one  part- 
ner against  another,  unless  some  good  reason  is  shown 
for  a  different  course.  Tru^,  when  it  appears  clearly,  by 
answer  or  perhaps  otherwise,  that  one  partner  has  assets 
belonging  to  the  firm  the  court  may,  and  will,  in  proper 
canefi,  direct  the  same  to  be  paid  into  court  to  be  properly 
applied  by  the  court  or  under  its  direction  and  control. 
It  appears  that  plaintiff  collected  and  has  in  his  hands 
social  moneys  which  he  never  paid  out,  as  well  as  the 
defendant;  and  it  is  laid  down  in  Collyer  on  Partnership, 
sec.  302  that  "one  partner,  whether  plaintiff  or  defend- 
ant, may  receive  partnership  money  and  effects,  and  in- 
sist on  not  paying  in  the  amount,  unless  all  the  other 
partners  will  pay  in  what  they  have  in  their  hands  ; 
and  it  has  been  laid  down  by  Lord  Eldon,  that  if  a 
partner  receives  money  belonging  to  the  firm,  and  ad- 
mitting that  he  has  received  it,  insists  that  there  is  a  bal- 
ance in  his  favor,  there  is  no  pretence  for  making  hin) 
pay  it  in.'^  But  see  also  same  author  as  to  paying  in 
money:  sections  303,304,  306,  306,  Ac.  The  affidavits 
filed  in  the  cause  were  not  excepted  to,  or  objected  to 
being  read  by  either  party,  and  they  were  evidently 
read  by  the  circuit  court  and  will  be  considered  here. 
It  was  error  for  the  court  to  dismiss  the  defendant's  pe- 
tition upon  the  ground  that  he  was  entitled  to  no  relief. 
But  notwithstandijig  the  dismissal  of  the  petition  the 
ooiirt  in  accordance  with  its  impression  modified  and 
changed  the  decree  in  amount  to  the  extent  of  $350.30 
by  changing  it  from  $1,227.98  with  interest  to  $877.68. 
A  large  :part  of  this  reduction  was  for  money  plaintiff 
collected  or  received  from  Fulks  belonging  to  the  firm 
and  which  he  &iled  to  account  for  before  the  commis- 
aioner,  though  he  must  have  known  it.     And  the  court 
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JinuwT^Term. '^^^  ^"'x  r^^uced  the  amount  of  the  decree,  but  changed 
^^1^^;^^  the  whole  character  of  the  decree  by  directing  that  the 
HawUna.  ^Dtiount  be  paid  to  the  special  receiver  Snyder  instead 
of  plaintiff.  But  the  court  not  only  directed  the 
money  to  be  paid  to  the  special  receiver  Snyder,  but 
directed  him  to  retain  it  in  his  hands  after  receiving  it 
until  further  order  of  the  court.  As  has  been  stated  for 
over  $500  of  the  indebtedness  of  the  firm  there  was 
judgment.  This  judgment  might  be  enforced  at  any 
time  hy  fieri  fadaa  against  the  personal  property  and  es- 
tate of  the  defendant  as  well  as  the  plaintiff"  and  the 
money,  or  so  much  as  was  necessary,  should  have  been 
applyed  at  once  to  the  payment  of  the  social  debts  in  re- 
lief of  the  defendant,  otherwise  he  might  pay  it  to  the 
receiver  and  still  be  compelled  to  pay  to  the  judgment 
creditors  of  the  firm  by  process  of  execution.  This 
would  be  inequitable  and  oppressive  upon  the  defendant, 
especially  as  it  appears  from  the  evidence  that  there  are  but 
little  if  any  firm  assets  which  can  or  probably  will  be  re- 
alized out  of  which  he  might  be  reimbursed.  As  a 
matter  of  practice  the  special  receiver  should  be  required 
to  give  bond  with  good  personal  security  before  he  is 
authorized  to  receive  any  money. 

The  decree  of  the  28th  day  of  May,  1863,  appointing 
said  Snyder  special  receiver  in  the  cause  for  the  purposes, 
and  with  the  powers  specified  in  that  decree,  requires 
him  to  give  bond,  with  approved  security,  in  the 
penalty  of  $2,000,  "for  the  due  performance  of  his  duty 
under  this  decree.*'  This  condition,  perhaps,  would  not 
cover  the  money  decreed  to  be  paid  to  him  by  the  said 
decree  of  the  16th  day  of  December,  1873.  The  court, 
at  the  conclusion  ot  its  decree,  last  aforesaid,  and  the  de- 
cree of  the  10th  day  of  November,  1873,  by  its  direction 
therein,  seems  to  contemplate  that  if  defendant  failed  to 
pay  the  money  within  the  period  therein  stated,  that  the 
plaintiff^s  individual,  real  or  personal  estate,  or  all 
should  be  subjected  to  sale  in  this  proceeding  by  decree 
of  sale  to  pay  the  same.     This  would  be  irregular.     Not- 
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withstanding  a  decree  rendered  against  the  defendant  injim„/^*xenu: 
this  cause  would  constitute  a  lien  against  the  real   estate      ^i^ 
of  the  plaintiff,  it  would  not  constitute  a  lien   upon  his    HaJ^Q*. 
personal  estate,  and  it  would  be  irregular  and  unauthor- 
ized by  the  practice  in  such  cases,  to  render  a  personal 
decree  for  the  payment  of  money  against  the  defendant, 
in  a  case  of  the  character  of  this  and  then   in  the  same 
cause,  if  the  money  was  not  paid  by  a  fixed  day  to  proceed 
therein  in  the  same  cause  to  decree  the  sale  of  the  de- 
fendant's realty  or  personalty  to  pay  the  money.     The 
defendant  may  have  been  guilty  of  some  laches  in  not 
producing  his  vouchers  and  evidence  before  the  commis- 
sioner ;  but  still  the  evidence  tends  strongly  to  show 
that  the  cause  for  it  was  the  sickness  and  death  of  a  son 
as  well  as  the  sickness  of  his  wife  and  daughter  a  great 
part  of  the  time  the  cause  was  before  the  commissioner, 
and,  especially,  from  the  latter  part  of  September  till,  per- 
haps, in  November,   about  the  time  or  after  the  com- 
mencement of  the  court.     Besides  it  is  manifest  from  the 
evidence  that  the  plaintiff  failed  to  disclose  to  the  com- 
missioner truly  the  amount  of  moneys  or  social  effects 
which  he  had  received  the  benefit  of,  and  not  paid  out 
or   accounted  for,  and  this,  it  must  be  considered  here, 
he    did  knowingly.     He    caused    the  defendant  to  be 
charged  in  excess  and  himself  too   little.     He   claimed 
that  he  presented  to  the   commissioner  the  partnership 
book  in  which  all  proper  entries  were  made  against  him 
as  well  as  against  the   defendant.     The  commissioner 
acted  alone  upon  that  book — ^his  whole  report  is  grounded 
upon  it.     It  is  manifest  that  that  book,  as  exhibited  by 
the  plaintiff,  did  not  contain  all  the  charges  that  should 
be  made  against  him,  or  all  credits  that  should  have  been 
given  to  the  defendant,  of  which  the  plaintiff  then  knew, 
by  considerable  sums.     It  is  true  the  court,  in  its  decree, 
has  given  the  defendant  the  credits  named  therein,  but 
I  think  the  evidence  strongly  tends  to  show  that  the  de- 
fendant is  justly  entitled  to  credits   and   deductions   be- 
side those  given.     The  plaintiff  and  defendant  oecupy- 
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janiuiyTenii.  '^8  ^^^  relation  of  partners  must  be  presumed  to  have 
"confided  i-n  the  honesty  and  integrity  of  each  other  be- 
cause of  their  business  connections  and  relations;  and  it 
is  not  at  all  strange  that  the  one  partner  should  rely  upon 
the  other  making  a  truthful  and  just  exhibit  of  receipteas 
well  as  charges.  Still  parties  are  required  to  exercise 
reasonable  diligence  in  attending  to  and  defending  their 
suits,  and  if  they  suffer  because  of  their  own  laches,  the 
fault  is  with  themselves  and  not  with  the  law  or  the 
courts,  and  the  courts  should  generally  hold  suitors  to 
at  least  reasonable  diligence.  But  under  the  peculiar 
circumstances  of  this  case  as  disclosed  by  the  proceedings 
and  evidence,  it  seems  to  me  that  manifest  injustice  will 
be  done  to  the  defendant,  unless  the  report  of  the  com- 
missioner, filed  in  the  cause,  is  recommitted  and  further 
opiK)rtunity  given  to  the  defendant,  as  well  as  the  plain- 
tiff, to  show  such  payments  and  credits  as  in  justice  he 
should  have,  as  well  as  to  show  any  additional  charges 
which  should  be  made  against  the  plaintiff  or  defendant, 
and  that  the  available,  as  well  as  the  unavailable,  assets 
oi  the  firm  be  better  and  more  correctly  ascertained,  and 
reported  as  well  also  the  debts  and  liabilities  of  the  firm, 
to  enable  the  court  to  make  a  just  and  proper  settlement 
of  the  partnership  and  partnership  accounts  of  the  plain- 
tiff and  defendant. 

And  further,  that  a  due  administration  of  justice  io 
this  case  between  the  parties  requires,  under  the  peculiar 
circumstances  attending  the  same,  that  the  cause  should 
take  this  course. 

For  the  foregoing  reasons,  the  decrees  rendered  in  this 
cause  on  the  ]6th  day  of  December,  1873,  and  the  10th 
day  of  November,  1873,  must  be  reversed  and  annulled, 
and  the  appellant  recover  against  the  appellee  his  costs 
in  this  Court  expended  about  this  appeal.  And  this  Court 
proceeding  to  render  such  decree  in  the  cause  as  said  cir- 
cuit court  should  have  rendered,  it  is  adjudged,  ordered 
and  decreed,  that  the  cause  be  remanded  to  the  circuit 
court  of  the  said  county  of  Kanawha,  and  that  the  report 
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of  commissioner  Snyder  be  recommitted  to  him,  or  somCj^^jj^jj^^^'^rp^i^ 
other  commissioner,  by  said  circuit  court  for  the  pur-" 
poses  stated  in  the  written  opinion  of  this  Court ;  and 
that  such  other  and  further  proceedings  therein  be  had 
as  are  in  accordance  with  the  principles  and  rules  gov- 
erning courts  of  equity  in  such  cases. 

Hoffman  and  Paull,  Judges,  concurred. 
Moore,  Judge,  absent. 

Decree  Reversed  and  Cause  Remanded. 
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CHARLESTON, 


eel     63^  Supervisors  v.  Ellison. 

March  1,  1876. 

1875.         1.  A  party  claiming  a  town  lot,  under  an  executory  contract,  can  not 

L        maintain  an  action  or  proceeding  of  unlawful  entry  and  detainer 

under  the  two  hundred  and  eleventh  section  of  chapter  fifty  of 
the  Code  against  his  vendor  or  his  alienee,  who  has  the  legal  title, 
where  the  entry  was  without  force,  and  made  under  claim  of  right 
to  the  possession,  and  where  such  party  was  not  in  the  actual  pos- 
session of  the  lot  when  the  entry  was  made 

2.  A  summons  against  a  defendant  ''to  appear  before  a  justice  at  his 
office  in  the  township  of  Town,  at  Raleigh  Court  House,  in  the  said 
county,  on  the  25th  day  of  March,  1871,  to  answer  the  complaint 
of  the  Board  of  Supervisors  of  Raleigh  county,  in  a  civil  action, 
for  unlawfully  entering  and  withholding  from  the  plaintifi  a  cer- 
tain town  lot  known  as  the  Spring  Lot,  immediately  in  fh>ntof  the 
Court  House,  marked  on  the  town  plat  R.,  enclosed  by  a  plank 

fence,  supposed  to  contain acre"  under  the  two  hundred  and 

eleventh  and  two  hundred  and  twelfth  sections  of  chapter  fifty  of 
the  Code  is  substantially  defective  in  not  describing  the  lot  with 
convenient  certaintv — It  fails  to  state  the  townor  countv  in  which 
the  lot  lies. 

S.  In  the  action  of  unlawful  entry  and  detainer  prosecuted  under  the 
two  hundred  and  eleventh,  two  hundred  and  twelfth,  two  hun- 
dred and  thirteenth,  two  hundred  and  fourteenth,  two  hun- 
dred and  fifteenth,  two  hundred  and  sixteenth,  two  hundred  and 
seventh  and  two  hundred  and  eighteenth  sections  of  said  chapter 
fifty  it  is  proper  that  some  answer  or  plea  be  entered  or  filed  by 
the  defendant  if  he  appear  and  make  defence.  And  if  the  jus- 
tice renders  judgment  in  favor  of  the  plaintiff  in  such  action  and 
the  defendant  appeals  to  the  circuit  court,  if  no  answer  or  plea 
appears  by  the  record  to  have  been  entered  or  filed  before  theju*- 
•  tice  or  in  the  circuit  court,  it  is  error  to  swear  the  jury  "to  try  the 

matter  in  difference  between  the  parties." 
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4.  Tbe  proper  plea  for  the  defendant  to  file  in  such  case  is,ordinarily»  "not        1^75. 
guilty,"  and  the  proper  oath  to  administer  to  the  Jury  is  that  pre-. 


scribed  by  said  two  hundred  and  fourteenth  section  of  said  chapter    Superrlaor* 
fifty  of  the  Code.  EllJwn- 

6.  Where  the  summons  is  substantially  defective,  in  such  case,  as  to  the 
description  of  the  lot,  the  circuit  court  may  quash  it. 

6.  If  a  lot  on  which  there  is  a  spring  ot  water,  in  the  plan  of  a  town, 
be  reserved  for  public  use  by  the  founder  of  the  town,  who  owned 
the  land  on  which  the  town  is  laid  out,  such  reservation,  though 
it  may  amount  to  a  dedication  of  the  lot  for  the  public  use,  by  the 
owner,  does  not  vest  the  legal  title  thereto  in  the  county  or  super- 
visors of  the  county,  or  necessarily  vest  the  county  or  supervi- 
sors thereof  with  the  equitable  right  to  demand  a  conveyance 
from  such  owner  or  his  alienee  to  the  county  or  the  supervisors 
thereof. 

Appeal^  by  Mathew  Ellison,  from  a  judgment  of  the 
circuit  court  of  Kaleigh  county,  against  him,  in  a  pro- 
ceeding instituted  on  behalf  and  in  the  name  of  the 
Board  of  Supervisors  of  said  county. 

The  opinion  of  the  Court  contains  a  statement  of  the 
case. 

The  Hon.  Henry  L.  Gillaspie  presided  at  the  trial 
below. 

James  H.  Nash,  for  the  appellant. 
Martin  H,  Holt,  for  the  appellee. 

Raymond,  President  : 

This  cause  was  commenced  before  a  justice  in  the 
county  of  Raleigh  on  the  22d  day  of  March,  1871,  under 
section  two  hundred  and  eleven  of  chapter  fifty  of  the 
Code.  The  summons  issued  by  the  justice  commands, 
in  the  name  of  the  State,  that  Mathew  Ellison  (defen- 
dant) be  summoned  to  appear  before  the  justice  at  his 
"office  in  the  township  of  Town,  at  Raleigh  Court  House 
in  the  said  county,  on  the  25th  day  of  March,  1871,  at 
10  o'clock  A.  M.,  to  answer  the  complaint  of  the  Board  • 
of  Supervisors  of  Raleigh  county,  in  a  civil  action  for  un- 
lawfully entering  and  withholding  from  the  plaintiff  a 
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j»DuJr^T«nn.  o^^^*'^  towH  lot  knowii  as  the  Spring  Lot,  immediately  in 
— -— jl^^j^front  of  the  Court  House,  marked  on  the   town  plat  R. 

Ellison      enclosed  by  a  plank   fence,  supposed  to   eontaio 

acre,  in  which  action  the  plaintiff  claims  damages  to  the 
amount  of  $25."  On  the  25th  day  of  March,  1871,  the 
plaintiff  and  defendant  appeared  before  the  justice  by 
their  attorneys,  and  the  cause  was  continued  until  the 
Ist  day  of  April,  1871,  at  which  time  the  parties  again 
appeared  before  the  justice,  and  the  defendant  requiring 
a  jury  of  six  men,  a  jury  composed  of  that  number  of  men 
was  summoned  and  duly  sworn  well  and  truly  to  try 
whether  the  defendant  unlawfully  withholds  the  premi- 
ses in  controversy  from  the  plaintiff  and  to  assess  the 
plaintiff 's  damages  for  being  so  kept  out  of  the  possession 
as  provided  by  the  two  hundred  and  fourteenth  section 
of  said  chapter. 

The  jury  found  this  verdict,  viz:  "We  the  jury  find 
that  the  defendant  Mathew  Ellison,  unlawfully  withholds 
the  premises  in  controversy,  to- wit :  a  certain  town  lot 
known  as  the  Public  Spring  Lot,  immediately  in  front  of 
the  Court  House  of  Raleigh  county,  from  the  plaintiff." 
Upon  this  verdict  the  justice  rendered  judgment  in  favor 
of  plaintiff  against  defendant  on  the  1st  day  of  April, 
1871. 

Afterwards,  on  the  10th  day  of  April,  1871,  the  de- 
fendant appealed  from  the  judgment  of  the  justice  to  the 
circuit  court  of  said  county.  The  appeal  was  docketed 
in  the  circuit  court  and  on  the  27th  day  of  April,  1871; 
the  parties  appeared  before  the  circuit  court,  by  their  at- 
torneys, and  the  defendant  moved  the  court  to  dismiss 
the  summons  upon  the  ground  that  the  Board  of  Super- 
visors had  made  no  order  directing  the  suit  to  be  brought 
which  motion  was  overruled. 

Afterwards,  on  the22ud  day  of  July,  1871,  the  parties 
again  appeared  before  the  court,  and  a  jury  came  and 
were  sworn  "to  try  the  matter  in  difference  between  the 
parties,"  and  the  jury,  after  hearing  the  evidence,  ren- 
dered their  verdict  in  these  words,  viz:    "We,   the  jury, 
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find  for  the  plaintiff."    The   plaintiff  waived  damages, j^u^VVtwiu. 
and  the  court  rendered  judgment,  "that  the  plaintiff  re-   superviwn 
cover  of  the  defendant  possession  of  the  lot  in  the  plains     jsiuion. 
tiff's  warrant  mentioned,  and  also  rendered   judgment 
against  the  defendant  and  his  sureties  in  the  appeal  for 
costs,  &c." 

After  the  jury  rendered  their  verdict  and  before  judg- 
ment, the  defendant  moved  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial;  but  the  court  overruled  the 
motion,  to  which  action  of  the  court  in  overruling  said 
motion  the  defendant  excepted,  and  his  bill  oi  exceptions, 
duly  signed  by  the  judge  of  the  court,  is  a  part  of  the 
record.  By  the  bill  of  exceptions  it  appears  that  on  the 
trial  of  the  cause,  the  plaintiff  proved  that  the  premises 
in  question  was  a  lot  laid  down  on  the  town  platof  Beck- 
ley,  the  seat  of  justice  of  Raleigh  county,  and  numbered 
twenty-eight ;  that  the  plat  was  made  and  furnished  by 
Alfred  Beckley,  then  the  owner  of  all  the  land  at  and 
around  said  county  seat ;  that  said  Beckley,  by  an  instru- 
ment of  donation  to  said  county,  conveyed  to  said  county 
certain  lots  other  than  the  lot  in  question  ;  that  said  lot 
in  question  was  marked  on  said  plat  with  the  letter  "R," 
with  the  words  pro  bono  publico,  written  thereon ;  that 
the  county,  some  time  previous  to  the  late  war,  built  a 
fence  around  said  lot,  and  improved  a  spring  thereon ; 
that  it  was  used  by  the  public  up  to  the  beginning  of  the 
war,  and  that  the  county  claimed  it  from  1850  or  1851, 
and  continually  afterwards.  It  was  further  in  proof  that 
during  the  late  war  the  fence  around  said  lot  was  de- 
stroyed, and  that  it  was  thrown  out  waste ;  that  the  de- 
fendant, in  the  year  1867,  inclosed  said  lot  with  other 
lots  with  a  fence,  but  did  not  set  up  any  claim  of  title  to 
it;  that  some  time  about  the  year  1868  there  was  some 
contention  between  the  citizens  of  the  town  and  the  de- 
fendant concerning  the  water  privilege  of  said  lot;  also 
concerning  the  fence  of  defendant's  around  the  lot.  The 
plaintiff  also  gave  in  evidence  an  order  made  by  plain- 
tiff, in  these  words,  viz :  "At  a  meeting   of  the  Board  of 
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jniiiar7''Terffl.  Sup^rvisoFS  for  the  county  of  Raleigh^  held  at  the  Court 
""^~:^j;^^House  thereof,  on  the  20th  day  of  March,  1868,  Ordered, 
Ellison.  That  the  fence  around  the  Public  Spring  belonging  to 
the  county,  be  taken  away  so  as  to  leave  the  Spring  open 
to  the  public. '^  And  the  plaintiff,  for  the  purpose  of 
showing  the  character  of  the  defendant's  possession, 
asked  a  witness  if  the  plaintiff  had,  at  any  time  there- 
after, at  the  defendant's  request,  made  an  order  giving 
him  permission  to  let  his  fence  remain  around  said  lot; 
to  which  question  and  the  answer  thereto  the  defendant, 
by  his  counsel,  objected,  upon  the  ground  that  such  order 
could,  only  be  proven  by  the  record ;  but  the  court,  rely- 
ing upon  the  decision  of  the  King's  Bench,  in  the  case 
of  Dyson  r.  Wood,  3  B.  &  C,  449,  cited  in  1  Green,  on  Ev. 
section  513,  page  623,  ruled  that  such  order,  if  made, 
would  be  good,  although  through  accident  or  negligence 
the  Board  had  omitted  to  enter  it  on  the  record.  And 
thereupon  plaintiff  introduced  a  book  and  proved  it  to 
be  the  record  of  the  Board  of  Supervisors  of  Raleigh 
county,  wherein  such  order,  if  made,  ought  to  have  been 
entered,  and  plaintiff  also  proved  that  upon  diligent 
search  of  said  record  no  such  order  could  be  found  there- 
in. And  the  court  being  of  opinion,  further,  that  the 
absence  of  such  order  in  said  record  was  a  sufficient 
foundation  for  the  introduction  of  secondary  evidence, 
overruled  the  defendant's  objection,  and  permitted  the 
witness  to  testify  ;  and  thereupon  the  witness  stated  that 
the  said  Board,  in  presence  of  witness,  and  at  the  request 
of  defendant,  before  defendant  planted  trees  and  ploughed 
the  lot,  as  hereinafter  shown,  (it  was  further  in  proof, 
that  Alfred  Beckley,  the  defendant's  vendor,  conveyed  to 
him  the  lot  in  suit  by  deed  bearing  date  in  April,  1870, 
and  that  immediatelv  after  the  conveyance  bv  said 
Beckley,  the  defendant  planted  out  some  trees  on  the  lot 
and  posted  a  notice  forbidding  persons  from  trespassing 
on  the  lot  in  controversy,)  had  made  an  order  per- 
mitting the  defendant  to  sufier  his  fence  to  remain  around 
said  lot;  and  it  was  also   proven  that  defendant  said  he 
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had  obtained  permission  of  the  Board  to  let  his  fence  T^^-juam^\eria. 
main  around  said  lot.''  And  the  plaintiff  in  further-^^;^;^- 
proof,  introduced  an  order  of  the  plaintiff  in  these  words,  Eiustm. 
viz:  "At  a  meeting  of  the  Board  of  Supervisors,  for  the 
county  of  Raleigh,  held  at  the  Court  House  thereof,  on 
the  28th  day  of  May,  1868,  Ordered,  That  provision  be 
made  to  fence  the  Public  Spring,  and  on  completion  of 
same  General  Beckley  agrees  to  deed  the  same  to  the 
county.  Joseph  Hannah,  E.  Prince,  John  Beckley  and 
John  Rodgers  carry  out  the  same/'  Also  another  order 
of  plaintiff  in  these  words,  viz :  "At  a  meeting  of  the 
Board  of  Supervisors  for  the  county  of  Raleigh,  at  the 
Court  House  thereof,  on  the  4th  day  of  April,  1870,  Or- 
dered, That  the  town  lot  number  twenty-eight,  known 
as  the  Public  Spring  Ijot,  reserved  in  town  plat  for  the 
good  of  the  public,  be  managed  as  heretofore  by  the  pub- 
lic, the  same  being  disputed  by  General  Beckley,  which  "^ 
dispute  and  difference  being  argued  by  James  H.  McGin- 
nis  for  said  Beckley,  and  by  J.  S.  Thompson  et  al.  for 
the  public ;  the  ownership  of  said  lot  was  declared  by 
the  Board  of  Supervisors  to  be  in  the  people  of  Raleigh 
county ;  it  is  therefore  ordered  that  Edwin  Prince,  Joseph 
B.  Underwood,  and  Joseph  Hannah  be  and  are  hereby 
appointed  a  committee  to  execute  an  order  made  in  the 
year  1868,  for  the  fencing  of  said  lot." 

It  was  further  proved  that  the  Board  of  Supervisors, 
sometime  in  the  spring  of  1871,  removed  the  defendant's 
fence,  against  his  remonstrance,  and  built  a  new  fence 
abound  the  lot  in  question  ;  shortly  after  which  the  de- 
fendant ploughed  said  lot,  and  thereupon  the  plaintiff 
instituted  this  suit. 

Thereupon  the  defendant  proved  that  in  1865  he  found 

the  lot  in  question  without   any  fence   around  it ;  that 

sometime  in  1867,  he  fenced  the  same,   with   other   lots, 

and  that  he  cut  and  used  the  hay  produced  by   said   lot 

for  three  years  before  the   institution  of  this   suit;  that 

he  pastured  his  stock  to  the  exclusion   of  others   during 
40 


t\ 
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jaiuiarj^  Term.  ^^^  time,  but  that  duHng  the   whole   time  the  public 

Supervisors  ^^^  Water  from  the  public  spring  on  the  lot,   and  that 

Ellison,     ^'^^y  naed  it  up  io  the  institution  of  this   suit,   and  that 

they  had  used  the  same  since  the  institution  of  this  suit 

This,  the  bill  of  exceptions  states,  was  all   the  evidence 

given  in  the  cause. 

From  the  judgment  of  the  circuit  court  rendered  in 
this  cause  the  defendant  appealed  and  perfected  his  ap- 
peal to  the  Supreme  Court  of  Appeals  in  1871,  and  it 
now   becomes  the  duty  of  this  Court  to  pass  upon  it. 

The  plaintiff  has  asked  this  Court  to  dismiss  the  ap- 
peal for  want  of  jurisdiction.  But  it  appears  from  the 
record  in  this  case  that  the  title  to  the  lot  of  land  was 
involved  in  the  controversy  before  the  circuit  court  and 
that  being  so  this  Court  has  jurisdiction  to  review  and 
-  consider  the  proceedings  of  the  circuit  court  in  the  cause 
on  this  appeal.  There  is  no  provision  in  the  Constitu- 
tion of  1863,  or  the  legislation  thereunder  making,  ih?. 
judgment  of  a  circuit  court,  on  appeal  from  the  judgment 
of  a  justice,  final,  in  a  cause  like  this  ;  nor  in  the  Con- 
stitution of  1872.  The  first  section  of  chapter  one  hun- 
dred and  thirty-five  of  the  Code  of  1868  provides  that 
a  **party  to  a  controversy  in  any  circuit  court  may  ap- 
peal to  the  Supreme  Court  of  Appeals  from  a  judgment, 
decree  or  order  therein  in"  the  following  crises:  First^ 
From  a  final  judgment  or  decree  concerning  the  title  or 
boundaries  of  land."  The  eighth  'section  of  the  fifth 
article  of  the  Constitution  of  1863  provides  expressly 
that  the  Supreme  Court  of  Appeals  shall  have  appellate 
jurisdiction  "in  controversies  concerning  the  title  or 
boundaries  of  land."  See  also  case  of  Goi-man  r.  Steed, 
1  W.  Va.,  1.  The  circuit  court  seems  to  have  tried  the 
cause  in  some  important  respects  upon  the  same  princi- 
ples as  if  the  cause  had  been  commenced  in  that  court 
under  chapter  eighty-nine  of  the  Code. 

The  plaintiff  proved  that  the  legal  title  to  the  lot  in 
question  as  well  as  all  the  adjacent  land  was   vested  in 
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Alfred  Beckley  and  that  the  legal  title  tc>  the  lot  '^^'^j^^^Jr'^\^^„ 
question  passed  from  said  Beckley  to  the  defendant  in' 
April,  1870,  and  it  clearly  appears  that  defendant  was 
in  poasession  of  the  lot  before  and  after  it  was  conveyed 
to  him  by  Beckley  and  that  from  the  time  hu  obtained 
the  deed  till  the  institution  of  this  proceeding  he  con- 
tinued in  the  possession  of  the  same.  The  plaintifi 
seems  to  claim  the  lot  by  virtue  of  an  alleged  executo- 
ry contract  between  Beckley  and  the  county  of  Kaleigh, 
or  the  plaintiff  acting  for  the  county,  or  because  Beck- 
ley had  dedicated  said  lot,  which  is  in  the  town  of  Beck- 
ley, to  the  public,  at  the  time  the  town  was  laid  out  and 
lots  therein  sold  and  conveyed  by  him.  I  do  not  think 
the  fiicts  proven  establish  an  executory  contract  between 
the  county  of  Raleigh  or  the  plaintiff  that  the  lot  was 
or  should  be  conveyed  by  Beckley  to  the  county.  It 
certainly  does  not  prove  a  purchase  by  the  county.  If 
the  evidence  and  facts  proven  in  the  case  tend  to  estab- 
lish any  fact  it  is  that  the  lot  was  never  sold  or  intended 
to  be  sold  by  Beckley,  but  that  it  was  reserved  from  sale 
and  to  be  lefl  and  kept  open  and  accessible  for  the  use 
of  the  public,  lot  owners  and  residents  of  the  town.  It 
was  not  sold  or  dedicated,  so  far  as  now  appears,  to  the 
county  in  contradistinction  to  the  public,  or  the  lot 
owners  and  residents  of  the  town,  or  others.  The  lots 
which  Beckley  dedicated  to  the  county,  it  is  shown  by 
the  plaintiff,  he  conveyed  to  the  county.  But  if  the 
plaintiff  had  shown  an  executory  contract  between 
between  Beckley  and  the  county  for  the  conveyance  of 
the  lot  to  the  county,  still  the  plaintiff  could  not  main- 
tain this  proceeding  of  unlawful  entry  under  the  evi- 
dence and  facts  proven  against  the  defendant.  In  the 
case  of  Yancey  v.  Mauck,  15  Gratt.  306,  Allen,  Judge, 
in  delivering  the  opinion  of  the  court,  says :  '^As  be- 
tween the  vendor  and  vendee  the  latter  occupies  the  po- 
sition of  a  tenant  at  sufferance  to  the  former.  The  ven- 
dor may  assert  his  legal  title  and  recover  possession  of 
the  premises  by  ejectment,  and  so  disaffirm  the  executo- 
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januar^/ Term.  ^X  agreement  to  sell ;  or  if  he  elects  to  go  into  chancery, 
"supervisors  ^^^  procecding  is  more  correctly  a  bill  for  the  specific 
Eiiuon.  execution  of  the  contract  by  requiring  the  vendee  to 
complete  his  purchase  by  paying  the  price,  or  otherwise 
have  tlie  subject  sold  at  his  risk,  than  a  bill  to  subject 
the  property  to  a  mere  equitable  lien."  From  this 
it  would  seem  that  at  law  the  vendor  who  has  the  legal 
title  is  regarded  as  the  owner  of  the  land,  but  perhaps 
otherwise  in  equity.  In  the  case  of  HawMna  v.  Wilson^ 
1 W.  Va.  117,  it  was  decided  and  held  that  "a  vendee  in 
an  executory  contract  for  the  sale  of  land  cannot  main- 
tain an  action  of  unlawful  detainor  against  the  vendor 
for  the  possession  of  the  premises." 

In  that  case  the  condition  to  the  title  bond  expressly 
provides  that  the  vendee  is  to  have  possession  of  what  he 
wants  to  seed,  and  have  possession  of  the  house  the 
1st  of  November,  after  the  date  thereof.  The  vendee 
brought  his  action  after  the  time  elapsed,  and  still  it  was 
held  in  that  case,  upon  the  principles  held  and  stated  in 
Allen,  J/s,  opinion  aforesaid,  that  the  vendee  could  not 
maintain  his  action  of  unlawful  detainer  against  his  ven- 
dor for  the  possession  of  the  land.  The  twentieth  section 
of  chapter  ninety  of  the  Code  allows  a  vendee  in  pos- 
session to  make  an  equitable  defense  against  his  vendor, 
or  persons  claiming  under  him,  by  providing  that "  a  ven- 
dor, or  any  person  claiming  under  him,  shall  not,  at  law, 
recover  against  a  vendee,  or  those  claiming  under  him, 
lands  sold  by  such  vendor  to  such  vendee  where  there  is 
a  writing  stating  the  purchase  and  the  terms  thereof, 
signed  by  the  vendor  or  his  agent,"  But  this  section  is 
inapplicable  to  the  plaintiffs'  case  as  made  out  in  this 
record.  Lomax's  Digest,  vol.  2,  p.  42,  was  relied  on  by 
plaintiffs'  counsel  to  support  the  plaintiffs' right  to  main- 
tain this  suit  and  to  recover  against  the  defendant.  I 
have  examined  the  authority  cited,  and  find  that  it  does 
not  support  the  pretensions  of  plaintiff  in  this  res|)ect. 
What  Mr.  Lomax  says  is  based  upon  a  decision  of  the 
court  of  appeals  of  Virginia  in  the  case  of  Boyhin  r. 
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Smith,  3  Munf.  102.  And  it  will  be  found  that  that  waSj,„„,V*i''Term. 
a  bill  in  chancery  to  enforce  the  specific  execution  of  a^supervisoir" 
contract,  and  to  obtain  the  legal  title  and  possession  of  Eiil^ion. 
the  land,  which  was  the  subject  of  the  contract.  It  was 
admitted  in  that  case  that  the  vendee  did  not,  by  virtue 
of  the  release  entered  of  record  by  the  clerk,  by  direction 
of  the  vendor,  obtain  the  legal  title,  but  that,  under  the 
circumstances  of  that  case  as  stated  in  the  opinion  of  the 
court,  there  was  an  executory  contract  for  the  convey- 
ance of  the  land  for  a  sufficient  consideration,  and  that 
in  a  court  of  equity  the  vendee  was  entitled  to  a  specific 
execution  of  that  contract,  to  have  possession  of  the  land 
and  the  legal  title  thereto.  That  was  a  peculiar  case, 
and  the  contract  and  all  the  material  facts  alleged  in  the 
bill  were  admitted  by  the  defendants  in  their  answer ; 
but  they  relied  upon  the  statute  of  frauds,  &c.  This 
case,  instead  of  being  in  support  of  plaintiif 's  pretensions, 
is  in  fact  against  them.  No  bill  of  exceptions  was  taken 
by  the  defendant  to  the  action  of  the  court  admitting 
parol  evidence  to  prove  that  the  Board  of  Supervisors 
made  an  order  that  was  not  entered  of  record,  and  the 
contents  of  that  order.  It  is  true  it  is  stated  in  the  bill 
of  exceptions  taken  to  the  opinion  of  the  court,  in  refus- 
ing to  grant  a  new  trial,  that  the  evidence  was  offered 
and  objected  to  by  defendant's  counsel,  and  the  court 
overruled  the  objection  and  the  evidence  was  given. 
But  I  deem  it  immaterial  and  unnecessary  to  decide  the 
question  as  to  whether  the  court  erred  in  admitting  said 
parol  evidence  under  the  views  I  have  expressed,  because 
it  is  clear  that,  even  admitting  all  the  evidence  given, 
the  plaintiff  cannot  maintain  this  action  under  the  law. 
The  one  hundred  and  sixty-ninth  section  of  chapter  fifty 
of  the  Code  provides,  among  other  things,  in  relation  to 
trials  of  appeals  from  the  judgment  of  a  justice,  that  the 
same  shall  be  determined  without  reference  to  the  judg- 
ment of  the  justice.  The  two  hundred  and  eighteenth 
section  of  same  chapter  provides  that  appeals  from  the 
judgment  oC  a  justice,  in  cases  of  unlawful  entry,  shall 
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janiw?y\erw,^'®  *^  *^^®  circuit  courfc,  upou  tlic  samc  terms,  withitt  the 
supervtsora  ^"*®  time,  and  subject  to  the  same  regulations  as  in  other 
Eihion.  <^^^s*  But  it  seems  to  me  that  cases  on  appeal  should 
be  tried  in  the  circuit  court  upon  pleadings  of  some  de- 
scription filed  by  the  parties.  An  issue  should  be  made 
in  the  circuit  court  if  not  already  sufficiently  done  in  the 
magistrate's  court.  I  think  this  is  clearly  contemplated 
by  the  one  hundred  and  sixty-ninth  section  of  said  chap- 
ter fifty.  In  this  case  no  answer  or  plea  of  any  kind 
seems  to  have  been  filed  by  the  plaintiff  before  the  jus- 
tice ;  nor  does  it  appear  that  any  plea  was  filed  in  the 
circuit  court.  When  the  jury  was  sworn  there  was  no 
pleading  in  the  cause  except  the  original  summons.  The 
jury  were  sworn  to  try  the  matter  in  difference  between 
the  parties.  What  was  the  matter  in  difference  between 
the  parties  ?  So  far  as  I  can  see  there  was  no  iuue  made 
up  showing  the  matter  in  difference.  If  an  issue  had 
been  made  up,  showing  the  matter  in  difference,  then, 
perhaps,  in  ordinary  cases  of  appeal,  the  oath  adminis- 
tered to  the  jury  might  have  been  sufficient.  It  is  true 
the  said  one  hundred  and  sixty-ninth  section  does  nat 
prescribe  the  oath  to  be  taken  by  a  jury  impanelled  to 
try  an  appeal.  But  I  am  unable  to  see  why  the  oath  of 
the  jury  in  such  cases  may  not  ordinarily  be  the  same  as 
that  in  other  cases  of  like  nature  originally  brought  in 
the  circuit  court.  It  seems  to  me  the  proper  oath  was 
not  administered  to  the  jury  in  this  case,  and  that  on  the 
pleadings  being  made  up  on  the  plea  of  not  guilty  filed 
by  the  defendant,  the  proper  oath  to  be  administered  to 
the  jury  is  the  oath  prescribed  by  the  two  hundred  and 
fourteenth  section  of  said  chapter  fifty. 

The  description  of  the  lot  of  land  in  the  summons 
mentioned  is  not  sufficient.  The  summons  although  it 
specifies  a  town  lot,  does  not  state  in  what  town  or  coun- 
ty it  lies.  The  verdict  of  the  jury  upon  which  the  cir- 
cuit court  rendered  judgment  does  not  in  any  respect  aid 
the  defective  description  of  the  lot  contained  in  the  sum- 
mons.    The  verdict  is  "we  the  jury  find  for  the  plain- 


OP  WEST  VIRGINIA.  319 

tiff."  If  the  jury  had  in  their  verdict  described  the  landj^„  J^^^Terni. 
with  convenient  certainty,  such  description,  after  verdict,  Qapw^iaon 
might  have  cured  the  defective  description  in  the  sum-  Eiiison. 
mons.  In  the  ease  of  Oorman  v.  Steed,  1  W.  Va.  1,  it 
was  held  that  '^and  described  as  a  certain  tract  or  parcel 
of  land  lying  and  being  in  the  county  of  Ritchie,  near 
German's  Tunnel  and  containing  about  ten  acres  is  in- 
sufficiently specified  in  an  action  of  unlawful  detainer.^' 
In  this  case  it  was  held,  and  I  think  properly,  that  the 
land  should  have  been  described  with  convenient  cer- 
tainty, so  that,  from  the  description,  possession  may  be 
given.  The  judgment  in  this  cause  is  according  to  the 
summons — it  is  for  the  land  described  in  the  summons. 
And  the  summons  being  substantially  defective  in  the 
description  of  the  lot  and  not  in  any  way  aided  by  the 
verdict,  I  think  the  court  should  not  have  rendered 
judgment  on  the  verdict  but  should  have  set  it  aside  and 
quashed  the  summons  because  of  insufficient  description 
of  the  premises.  See  Oorman  v.  Steed,  before  referred 
to,  1  W.  Va.,  15. 

For  the  foregoing  reasons  the  judgment  of  the  circuit 
court  of  Raleigh  county  rendered  in  this  cause  on  the 
26th  day  of  July,  1871,  must  be  reversed  and  annulled 
and  the  verdict  of  the  jury  rendered  in  the  cause  be  set 
aside  with  costs  to  the  appellant.  And  this  Court  pro- 
ceeding to  render  such  judgment  as  the  said  circuit  court 
ought  to  have  rendered,  it  is  considered  that  the  judg- 
ment rendered  in  the  cause  by  the  justice,  be  reversed 
and  annulled  and  that  the  original  summons  issued  in 
the  cause  be  quashed  because  it  does  not  contain  a  suf- 
ficiently certain  description  of  the  town  lot  therein 
mentioned.  And  that  the  defendant  recover  of  the 
plaintiff  his  costs  before  the  circuit  court  and  the  justice 
in  this  cause  expended. 

The  other  Judges  concurred. 

Judgment  Reversed,  Verdict  Set  Aside  and 
Original  Summons  Quashed. 
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CHARLESTON. 


Gas  Company  v.  Wheeling. 


187 
January 
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March  1,  1875. 

5.         1.  In  interpreting  a  submission  to  arbitration,  regard  is  principally  to 
"'         be  httd  to  the  intention  of  the  parties,  and  fair  and  liberal  construc- 
tion is  to  bo  adopted,  without  too  great  verbal  accuracy. 

2.  The  court  will  always  .seek  to  put  as  liberal,  large  and  comprehen- 

sive a  construction  upon  the  submission  as  the  apparent  intent  uf 
the  parties  to  it  will  admit. 

3.  The  authorization  of  a  majority  to  make  a  valid  decision  need  not 

always  be  made  in  distinct  terms  in  the  submission. 

4.  By  the  common  law,  generally,  where  a  submission  is  made  by  pri. 

vate  parties  to  a  given  number  of  persons,  without  authority  given 
or  to  be  inferred  from  the  manner  or  circumstances  of  the  sub- 
mission that  a  smaller  number  may  decide  an  aw^ard  or  decision, 
it  will  be  void,  unless  made  by  all ;  though  a  different  rule  seems 
to  prevail  in  matters  of  public  concern. 

5.  The  seventeenth  section  of  an  act  of  the  general  assembly  of  Vir- 

ginia, passed  the  18th  day  of  March,  1850,  and  entitled  "An  act 
to  incorporate  the  Wheeling  Gas  Company,"  provides  *'thatsaid 
Company  shall  have  the  sole  and  exclusive  privilege  of  using  the 
the  streets,  alleys  and  public  grounds  of  said  city  (meaning  the  city 
of  "Wheeling)  for  the  purpose  of  lighting  said  city  with  gas  tor  the 
full  term  and  period  ot  thirty  years  from  the  time  said  Company 
shall  commence  the  distribution  and  supply  of  gas,  of  which  time 
notice  shall  bo  given  by  said  Company  to  be  entered  amongst  the 
records  of  said  city,  the  assent  of  the  Council  of  said  city  being 
first  had  and  obtained  as  hereinafter  provided :  Provided,  alKcyf^ 
That  upon  the  expiration  of  the  twenty  years  from  the  commence- 
ment of  said  exclusive  privilege  hereby  granted,  and  within  six 
months  thereafter,  the  said  city  of  Wheeling  shall  have  the  right, 
at  the  discretion  of  the  Council  thereof,  and  of  which  notice  shall 
be  given  in  writing  to  the  said  Company,  to  purchase  the  said  lo(» 
or  grounds,  works,  apparatus,  fixtures  and  property  of  said  Cod- 
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panv,  at  the  price  and  upon  the  terms  to  be  aereed  between  the  ,      ^^75. 

,     January  Term. 
Council  of  said  city  and  the  directors  of  said  Company,  or  to  be 

fixed,  ascertained  and  determined  in  the  followine  manner:  By  ^**  Company 
the  award,  in  writing,  of  three  persons  to  be  chosen,  the  first  by  Wheeling, 
the  directors  of  said  Company,  the  second  by  the  Council  of  said 
City,  and  the  third  by  the  two  thus  chosen.  The  said  arbitra- 
tors, in  making  up  their  award,  and  ascertaining  the  said  value, 
shall  have  regard  alone  to  the  then  actual  value,  in  money,  of  the 
lots  or  grounds,  buildings,  apparatus,  works  and  fixtures  of  said 
Company,  and  shall  not  consider  the  value  of  the  franchises  of  the 
said  charter,  or  the  dividends  or  profits  accruing  to  the  stockholders. 
Upon  complying  with  the  terms  of  the  award  thus  made,  the  said 
Company  shall,  by  proper  deeds  or  other  instruments,  in  writing 
convey  and  assure  to  said  city  of  Wheeling  the  said  lots  or  grounds, 
buildings,  apparatus,  works,  fixtures  and  property,  together  with 
this  charter,  to  be  thereafter  held,  used  and  enjoyed  by  the  said 
City  for  the  benefit  of  the  inhabitants  thereof.  Upon  said  pur- 
chase being  made,  as  aforesaid,  this  charter,  together  with  all  the 
franchises,  rights  and  privileges  granted,  or  intended  to 
be  granted,  under  it,  shall  be  vested  in  the  said 
City  of  Wheeling  for  the  common  benefit  of  the  inhabitants 
thereof.  And  if  upon  the  expiration  of  said  term  of  twenty  years, 
the  said  City  of  Wheeling  shall  not  make  the  said  purchase  in  the 
mode  and  upon  the  terms  prescribed  by  this  section,  the  said  city 
shall  have  the  right  to  make  the  said  purchase  upon  the  expiration 
of  any  and  every  five  years,  upon  the  same  terms  and  in  the  same 
mode,  at  least  six  months  notice  of  such  intention  being  given  in 
writing  to  said  Company,  by  said  city,  and  all  contracts  or  other 
acts  of  of  said  Company  which  shaJl  be  made,  entered  into  or  at- 
tempted for  the  purpose  of  lessening,  impairing  or  reducing  the 
value  of  said  lot  of  grounds,  apparatus,  pipes  or  fixtures,  rights, 
franchises  and  privileges  made  in  anticipation  of  the  said  pur- 
chase, shall  be  utterly  null  and  void."  Held  : 
That  it  is  manifest  and  clearly  inferrible  from  the  reading  of  the 
whole  act  by  which  the  plaintiff  was  incorporated,  of  which  said 
seventeenth  section  is  apart,  that  it  was  the  intent  and  purpose  of 
the  Legislature,  by  the  provisions  of  said  act  and  its  manifest  objects. 
First  That  the  Council  of  the  city  of  Wheeling  should  have,  and  was 
given,  by  the  said  seventeenth  section,  in  their  discretion,  the  ab- 
solute right  to  purchase  the  gas  works  and  property  and  become 
possessed  thereof,  together  with  all  the  franchises,  rights  and  priv- 
ileges granted  under  it,  after  the  expiration  of  the  twenty  years 
aforesaid,  and  that  the  purchase  should  be  made  at  the  price  and 
upon  the  tenns  to  be  agreed  upon  between  the  Council  of  the  city 
and  the  directors  of  the  plaintiflT  or  by  an  award  in  writing,  fixing 
the  price  and  terms  of  the  purchase  to  be  made  by  arbitrators. 

41 
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1^,       Second.  That  in  the  ovent  the  Council  of  the  citj  elected  to  mtke  the 

1        purchase  and  the  said  Council  and  the  directors  of  the  plaintiff 

<Ja8  Compa&j         should  not  agree  upon  the  price  and  the  terms  of  the  purchase 
Wheeling.  the  price  and  tornu  should  be  fixed,  ascertained  and  determined, 

tU  all  eventSt  by  an  award  of  the  arbitrators. 

Third.  That  the  remedy  given  by  arbitration  should  be  complete  and 
efficacious,  and  reasonably  expeditious. 

Fourth.  That  it  should  not  be  absolutely  essential  or  necessary  to  the 
validity  of  the  award  that  more  than  a  majority  of  the  arbitrators 
should  agree  to  and  sign  the  same,  they  all  acting  jointly. 

FifVi.  That  the  price  and  terms  of  the  purchase  should  be  fixed,  a^ 
certained,  and  determined  by  the  arbitration,  and  the  purchase 
and  possession  of  the  gas  works  property,  Ac,  by  the  Council  of 
the  city  should  be  completed  and  had  by  the  city  upon  its  com- 
plying with  the  terms  of  the  award  so  made  as  aforesaid,  or  in 
good  faith  offering  to  do  so  by  a  legal  tender  of  the  price,  in 
money,  specified,  or  the  equivalent  of  a  legal  tender,  at,  or  witli- 
in,  the  time  prescribed  by  the  award. 

6.  It  is  a  rule  of  construction  of  a  statute  that  the  whole  statute  may 

be  examined  with  the  view  of  arriving  at  the  true  intention  of 
each  part.  The  spirit,  as  well  as  the  letter,  of  a  statute  must  be 
respected  and  when  the  whole  context  of  the  law  demonstrates  a 
particular  intent  in  the  legislature  to  effect  a  certain  object,  some 
degree  of  implication  may  be  called  in  to  aid  that  intent. 

7.  An  award  made  and  signed  by  two  only  of  the  three  arbitraton 

chosen  in  accordance  with  the  provisions  of  said  seventeenth  sec- 
tion, fixing,  ascertaining  «nd  determining  the  price  of  said  gas 
works  property,  &c.,  is  within  the  provisions  of  the  submission  pro- 
vided by  said  section,  and  is  valid — all  three  of  the  arbitrators 
having  acted  together,  though  one  of  the  three  arbitrators  dissen- 
ted from  said  award,  and  endorsed  his  dissent  thereon,  with  his 
signature. 

•'8  The  said  award  being  made  and  delivered  by  the  arbitrators  on  the 
29th  day  of  May,  1871,  to  the  parties,  the  tender  of  the  price 
money  fixed  in  the  award  by  the  defendant  to  the  president,  sec- 
retary and  treasurer,  of  the  plaintiff  on  the  first  day  of  June,  1871, 
at  the  office  of  the  plaintiff,  at  a  seasonable  hour  of  that  day,  w&», 
with  the  circumstances  staled  in  the  opinion  of  the  Court  delivered 
in  this  cause,  equivalent  to  a  legal  tender  of  said  price  money  to 
the  plaintiff. 

3.  That  if  the  defendant  by  its  authorized  agents,  on  the  1st  day  of 
June,  1871,  at  the  office  of  the  plaintiff,  tendered  to  the  president 
secretary  and  treasurer  of  the  plaintiff  the  sum  of  money  speci- 
fied in  the  said  award  of  the  29th  day  of  May,  1871,  as  and  for 
the  ascertained  price  or  value  of  the  premises  in  controversy  and 
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the  other  property  in  the  award  referred  to,  and  also  a  draft  of  a,      1875. 

J    January  Tena* 
deed  for  said  property,  to  be  executed  by  the  plaintiff  to  the  de- 

fendant  and  afterwards,  and  before  the  80th  of  June,  1871,  the  <*"  Company 
board  of  directors,  or  the  stockholders,  of  the  plaintiff  in  meeting  Wheeling, 
assembled,  with  knowledge  of  such  tender,  formally  refused  to 
accapt  or  comply  with  the  provisions  of  said  award,  and  gave 
notice  of  such  decision  to  the  defendant,  the  action  of  the  defen- 
dant, in  the  premises,  was  a  sufficient  compliance,  on  its  part,  with 
the  said  award,  to  entitle  it  to  the  benefit  of  the  award  and  pur- 
chase of  the  property,  contemplated  by  the  said  seventeenth  sec- 
tion. 

10.  That  after  the  making  and  delivery  of  said  award,  fixing  the  price 
and  terms  of  the  purchase,  and  the  tender  of  the  purchase  money 
as  aforesaid,  the  defendant  became  and  occupied  the  relation  of 
the  vendee  and  purchaser  of  the  plaintiff,  of  the  property  in  the 
award  mentioned,  and  having  acquired  peacable  possession  of  the 
property,  under  claim  of  being  such  vendee,  after  such  tender,  in 
this  action,  being  ejectment,  brought  by  the  plaintiff  againat  the 
defendant  to  recover  possession  of  so  much  of  said  property  as  is 
in  the  declaration  mentioned  the  defendant  is  such  vendee  or  pur- 
chaser of  the  said  property,  as  is  contemplated  by  the  twentieth 
section  of  the  ninetieth  chapter  of  the  Code  of  West  Virginia,  and 
it  is  entitled  to  the  benefit  of  said  section  as  such  vendee  or  pur- 
diaser  by  way  of  defence  to  and  in  bar  of  plaintiff's  right  to  re- 
cover in  said  action  under  the  circumstances  and  facts  stated  in 
said  written  opinion. 

11.  The  court  may  refuse  to  give  an  instruction  if  it  is  so  obscurely 
expressed  as  to  leave  in  doubt  the  meaning  intended. 

12.  An  instruction  which  is  susceptible  of  two  constructions,  one  of 

which  is  erroneous  and  may  mislead  the  Jury,  should  not  be  given 

13.  If  an  instruction  asked  does  not  correctly  expound  the  law  the 
court,  as  a  general  rule,  may  refuse  to  give  it,  and  is  not  bound  to 
modify  it,  or  give  any  other  instruction,  in  its  place. 

Supersedeas  to  a  judgment  of  the  circuit  court  of  Ohio 
county.  The  case  is  fully  stated  in  the  opinion  of  the 
Court. 

The  Hon.  Thayer  Melvin,  judge  of  the  circuit  court 
of  Ohio  county,  presided  at  the  trial  below. 

Charles  James  FatUknery  Daniel  Lamb  and  Joseph  H. 
PendletoHj  for  the  appellant. 

C  W.  B.  Allison  and  George  W.  Jeffers^  for  the  ap- 
pellee. 
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Jaouii^' Term.       HA.YMOND,  PbESIDENT  : 


^mpaiiy  rpj^^  plaintiff  brought  an  action  of  ejectment  against 
the  defendant  in  December,  1872,  to  recover  from  the 
defendant  several  lots  of  ground  situate  in  the  city  of 
Wheeling,  then  in  the  possession  of  the  defendant,  and 
claimed  by  the  plaintiff.  The  action  was  brought  in  the 
circuit  court  of  the  county  of  Ohio.  The  plea  filed  by 
the  defendant  was  that  "  it  is  not  guilty  of  unlawfiiUy 
withholding  the  premises  claimed  by  the  plaintiff  in  its 
declaration  ;"  and  on  this  plea  issue  was  joined.  With 
the  plea  the  defendant  filed  a  written  notice  to  the  plain- 
tiff that,  on  the  trial  of  the  cause,  it  would  rely  upon 
and  give  in  evidence  the  award,  &c.,  hereinafter  men- 
tioned. The  plea  and  notice  were  filed  in  open  court  on 
the  23d  day  of  May,  1873.  Afterwards,  on  the  22dday 
of  November,  1873,  the  defendant  filed  a  general  de- 
murrer to  the  declaration,  which  contains  but  one  count, 
and  the  plaintiff  joined  in  the  demurrer ;  and  the  court 
overruled  the  demurrer.  On  the  24th  day  of  November, 
1873,  the  trial  of  the  issue  joined  between  the  parties 
was  commenced  before  a  jury,  and,  on  the  28th  day  of 
November,  1873,  the  jury,  by  their  verdict,  found  the 
issue  for  the  defendant.  Upon  the  verdict  the  court  ren- 
dered judgment  in  favor  of  defendant  against  plaintift 
for  the  costs  of  suit  in  the  usual  form ;  but,  during  the 
same  term,  the  plaintiff  moved  the  court  to  set  aside  the 
verdict  and  judgment,  and  afterwards,  on  the  24th  day 
of  February,  1874,  the  court  overruled  the  motion. 
During  the  trial  of  the  cause  the  plaintiff  took  twelve 
separate  bills  of  exception  to  opinions  and  rulings  of  the 
court. 

Bill  of  exceptions  No.  1  recites  that,  after  the  jury 
were  sworn,  the  plaintiff,  to  maintain  the  issue  on  its 
part,  gave  in  evidence  to  the  jury  the  act  of  the  General 
Assembly  of  Virginia,  passed  March  18,  1860,  entitled 
"An  act  to  incorporate  the  Wheeling  Gras  Company." 
This  act  is  set  forth  in  full  in  the  exception,  but  I  will 
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only  state  such  parts  thereof  as  bear  upon  the  questionsj^^^j^^y^j^y^ 
before  us  for  determination.  "oaa  company 

The  first  section  of  the  act  provides  that  the  persons  whwiing. 
who  shall,  as  "  hereafter  "  mentioned,  become  subscribers 
to  the  capital  stock  "  hereby"  created,  and  such  other 
persons  as  shall  "  hereafter  "  become  stockholders  in  the 
said  corporation,  are  "  hereby "  created  a  body  pol- 
itic and  corporate  by  the  name  and  style  of  "  The  Wheel- 
ing Gas  Company,"  with  power  by  that  name  of  con- 
tracting and  being  contracted  with,  and  to  sue  and  be 
sued,  and  to  acquire,  hold,  occupy  arid  enjoy  all  such 
real  and  personal  estate  as  may  be  necessary  and  proper 
for  the  construction,  extension  and  usefulness  of  the 
works  of  the  Company,  &c. 

The  second  section  provides  that  the  capital  stock  of 
the  Company  shall  not  be  less  than  $50,000,  with  power 
to  increase  the  same  as  thereinafter  provided,  without 
special  limit  of  such  increase. 

The  third  section  of  the  act  appoints  commissioners  to 
raise  subscriptions  to  the  stock  of  the  Company,  and  pro- 
vides for  the  election  of  directors  annually. 

The  fifth  section  authorizes  the  city  of  Wheeling  to 
subscribe  to  the  stock  of  the  Company  to  an  amount  not 
exceeding  §15,000. 

The  sixth  section  provides  that  the  stock  and  all  the 
property  of  the  Company  shall  be  deemed  personal  es- 
tate, and  as  such  shall  pass  to  the  executors,  administra- 
tors or  assigns  of  the  stockholders. 

The  eighth  section  provides  that  the  corporation  hereby 
created  shall  have  full  power  and  authority  to  manu- 
fecture  and  to  sell  gas,  to  be  made  from  any  or  from  all  of 
the  substances,  or  a  combination  thereof,  from  which  in- 
flammable gas  is  usually  obtained,  and  to  be  used  for  the 
purpose  of  lighting  the  city  of  Wheeling,  or  the  streets 
thereof,  and  any  buildings,  manufactories,  public  places 
or  houses  therein  contained,  and  to  erect  necessary  works 
and  apparatus  for  conducting  the  gas  along  the  streets 
and  alleys  of  the  city. 
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jannary^TiTm.  ^^^^  ninth  sectioR  providcs  that  the  directors  or  a 
Gaa  Company  RJajority  of  them  may  choose  from  their  own  body  a  pres- 
wheeiiDg.  ident,  and  in  his  absence  a  vice-president  pro  tempore 
and  that  the  president  and  directors,  subject  to  such  reg- 
ulations as  the  stockholders  in  general  meeting  may  or- 
dain and  establish  shall  have  power  to  call  general 
meetings  of  the  stockholders ;  to  supply  vacancies  in 
their  own  body  ;  to  appoint  such  officers,  agents  and 
clerks  as  the  stockholders,  in  general  meeting,  may 
authorize ;  to  take  bonds  with  sufficient  security  for  the 
good  conduct,  fidelity  and  attention  of  such  officers, 
agents  and  clerks,  and  to  do  all  other  acts  and  things 
touching  the  affairs  of  the  Company  not  otherwise  spec- 
ially provided  for. 

The  tenth  section  authorizes  the  directors  ior  the  gen- 
eral purposes  of  the  Company,  &c.,  to  borrow  money  and 
seal  and  deliver  therefor  the  bonds  or  evidences  of  debt 
of  the  Company  in  conformity  with  the  terms  of  the 
loan. 

The  eleventh  section  provides  that  the  directors  shall 
have  power  to  make  such  by-laws  and  rules  for  their 
own  government  and  for  regulating  the  concerns  of  the 
Company,  as  they  shall  think  requisite  and  proper  re- 
specting the  management  and  disposition  of  the  stocky 
property  and  estate  of  the  Company,  the  duties  of  the 
artificers,  officers  and  agents  to  be  employed  and  all 
other  matters  pertaining  to  the  concerns  of  the  Company. 

The  fourteenth  section  provides  that  the  Company 
shall  have  the  exclusive  privilege  of  using  the  streets, 
alleys,  and  public  grounds  of  the  city  of  Wheeling,  for 
the  purpose  ot  laying  down  pipes  for  the  conveyance  of 
gas  in  and  through  the  city,  for  the  use  of  the  city,  and  its 
inhabitants,  for  the  term  of  years  "hereinafter*'  specified 
and  upon  the  conditions  following,  viz:  First,  that  the 
assent  of  the  Council  of  thesaid  city  shall  befirsthadand 
obtained.  *  *  *  Fifth,  the  gas  to  be  furnished  by  said 
Company  shall  be  taken  and  consumed  by  the  inhabitants 
of  the  city  only  on  contracts  to  be  entered  into  between 
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the  Company  and  said  inhabitants^  at  a  rate  at  no  timej^^^*^^^ 
to  exceed  the  sum  of  three  dollars  and  fifty  cents  for  q^  company 
every  thousand  cubic  feet  of  gas  consnmed  or  taken. .  whwUng. 
Sixtk,  the  gas  shall  be  furnished  the  city  as  a  corporation^ 
for  lighting  the  public  buildings^  streets^  alleys,  and 
public  grounds,  at  a  rate  not  exceeding  that  charged  to 
the  city  of  Pittsburg  by  the  gas  company  of  that  city ; 
the  city  furnishing  all  the  lamps,  lamp  posts  and  meters 
that  may  be  necessary  for  its  use  as  a  corporation. 
Seventh^  if  the  Council  of  the  city  shall,  at  any  time,  de- 
sire to  erect  lamps  in  a  part  of  the  city  distant  from  the 
line  or  lines  of  pipes  which  may  be  laid  by  the  Company, 
and  if  the  Company  shall  refuse  to  extend  the  pipes  for 
such  purpose,  the  Council  of  the  city  shall  have  the  priv- 
ilege of  extending  the  same,  and  may  provide  such  num- 
ber of  lamps  and  pipes  as  may  be  necessary  for  the  pur- 
pose ;  and  the  pipes  laid  and  the  lamps  thus  erected  shall 
be  supplied  by  the  Company  with  gas,  on  the  same 
terms  prescribed  in  the  last  proceeding  condition  or 
stipulation^  and  the  said  lamps  shall  be  subject  to  the 
same  regulations  as  other  public  gas  lamps.  The  pipes 
thus  laid  down,  at  the  expense  of  the  city,  shall  not,  di- 
rectly or  indirectly,  be  used  by  the  Company  or  city  to 
fornish  gas  to  individual  citizens,  nor  shall  other  pipes 
be  laid  down  within  the  portions  of  the  streets,  alleys,  or 
public  grounds  occupied  by  the  pipes  of  the  city,  nor  so 
as  to  be  supplied  by  nor  through  the  pipes  of  the  city, 
until  the  Company  shall  have  paid  to  the  city  the  whole 
cost  of  the  pipes  laid  down  by  the  city  as  aforesaid.  So 
soon  as  the  Company  shall  pay  the  city  the  cost  of  any 
such  pipes,  they  shall  become  the  property  of  the  Com- 
{lany  as  if  the  same  had  been  originally  laid  by  them. 
Eighth,  the  Company  shall  be  organized  under  this  act, 
by  a  sufficient  subscription  of  stock  and  the  election  of 
directors  within  one  year  from  the  date  of  the  passage  of 
this  act. 

The  fifteenth  section  provides  that  whenever  applica- 
tion in  writing  shall  be  made  by  the  owner  or  owners  of 
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January"  Term,  propert)'  upoii  any  street  connected  with  those  where  the 
Gas  Coinnany  P^P®'^  ^^^  already  laid,  the  directors  shall  lay  the  pipes 
whwiiiig.  ^"  ^^^  street:  Provided,  That  the  person  or  persons  fio 
applying  shall  agree  to  pay  to  the  Company  six  per  cen- 
tum upon  the  cost  of  such  pipes  and  the  necessary  fix- 
tures connected  therewith,  and  of  laying  the  same,  in 
addition  to  the  cost  of  the  gas  consumed,  until  the  con- 
sumption of  gas,  in  the  judgment  of  the  directors,  shall 
be  sufficient  to  secure  to  the  Company  a  permanent  net 
profit  of  ten  per  centum  per  annum  upon  the  cost  as  afore- 
said. 

The  sixteenth  section  provides  that  the  council  of  the 
city  shall  be  authorized  to  pass  ordinances  for  the  pro- 
tection of  the  works  and  property  of  the  Company,  of 
any  and  every  kind,  from  injury,  by  adequate  fines  and 
l^enalties,  and  to  enforce  the  payment  thereof,  in  the 
mode  prescribed  by  the  charter  of  the  city. 

The  seventeenth   section  provides,  "that  the  said  Com- 
pany shall  have  the  sole  and  exclusive  privilege  of  using 
the  streets,  alleys  and  public  grounds  of  the  city  for  the 
purpose  of  lighting  the  city    with  gas,  for  the  full  term 
and  period  of  thirty  years,  from  the  time  said    Company 
shall  commence  the   distribution   and  supply  of  gas,  of 
which  time  notice  shall  be  given  by  said  Company,  to  be 
entered  amongs  the  records    of  said   city,   the   assent  of 
the  said  city  being  first  had  and  obtained  as   hereinafter 
provided :  Provided  always.  That  upon  the  expiration  of 
twenty  years    from  the  commencement  of  said  exclusive 
privilege,  hereby  granted,  and  within  six  months  there- 
after, the  said  city  of  Wheeling  shall   have  the  right,  at 
the  discretion  of  the  Council  thereof,  and  of  which  notice 
shall  be  given  in  writing  lo  the  said  Company,   to   pur- 
chase the  said  lots  or  grounds,  works,  apparatus,  fixtures 
and  property  of  said  Company,  at  the  price  and  upon  the 
terms  to  be  agreed  between  the   Council  of  the  said  city 
and  the  directors  of  said  Company,  or  to  be  fixed,  ascer- 
tained and  determined  in  the  following  manner :  By  the 
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award,  in  writing,  of  three  persons  to  be  chosen,  thej^j^yj^^^^'^^^^.^^, 
first  by  the  directors  of  said  Company,  tlie  second  by  the"^^;;;^^^ 
Council  of  said  city,  and  the  third  by  the  two  thus  chosen  wheeling. 
The  said  arbitrators,  in  making  up  their  award,  and  as- 
certaining the  said  value,  shall  have  regard  alone  to  the 
then  actual  value  in  money  of  the  lots  or  grounds,  build- 
ings, apparatus,  works  and  fixtures  of  said  Company, 
and  shall  not  consider  the  value  of  the  franchises  of  the 
said  charter,  or  the  dividends  or  profits  arising  to  the 
stockholders.  Upon  complying  with  the  terms  of  the 
said  award  thus  made,  the  said  Company  shall,  by  proper 
deeds,  or  other  instruments  in  writing,  convey  and  assure 
to  said  city  of  Wheeling,  the  said  lots  or  grounds,  build- 
ings, apparatus,  works,  fixtures  and  property  of  said 
Company,  together  with  their  charter,  to  be  thereafter  held, 
ased  and  employed  by  the  said  city,  for  the  benefit  of  the 
inhabitants  thereof.  Upon  said  purchase  being  made, 
as  aforesaid,  this  charter,  together  with  all  the  franchises, 
rights  and  privileges  granted,  or  intended  to  be  granted 
under  it,  shall  be  vested  in  the  said  city  of  Wheeling 
for  the  common  benefit  of  the  inhabitants  thereof.  And 
if,  upon  the  expiration  of  the  said  term  of  twenty  years, 
the  said  city  of  Wheeling  shall  not  make  the  said  pur- 
chase in  the  mode  and  upon  the  terms  prescribed  by  this 
section,  the  said  city  shall  have  the  right  to  make  the 
said  purchase  ujx)n  the  expiration  of  any  and  every  suc- 
ceeding five  years,  upon  the  same  terms,  and  in  the  same 
mode — at  least  six  months  notice  of  such  intention  being 
given  in  writing  to  said  Company  by  said  city ;  and  all 
contracts  or  other  acts  of  said  Company,  which  shall  be 
made,  entered  into  or  attempted  for  the  purpose  of  less- 
ening, impairing  or  reducing  the  value  of  said  lot  or 
grounds,  apparatus,  pipes  or  fixtures,  rights,  franchises 
and  privileges,  made  in  anticipation  of  the  said  purchase, 
shall  be  utterlv  null  and  void." 
The  eighteenth  section  provides  that  this  act  shall  be 

in  force  from  its  passage. 
42 
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janu«ry'%onu.  "^^^  ^^^^^  ^^^  plaintiff  also  gavc  in  evidence  to  the 
"j^j|^~  "jury  an  ordinance  passed  by  tlie  Council  of  the  city  of 
whwiing.  Wheeling,  on  the  29th  day  of  April,  1850,  by  which  the 
assent  of  the  said  city  was  given  to  the  tcims,  condi- 
tions and  stipulations  contained  and  set  forth  in  the  said 
act  incorporating  the  said  Company,  and  granted  to  the 
Company,  so  soon,  and  whenever,  organized  under 
the  said  act,  the  sole  and  exclusive  privilege  of  using 
the  streets,  alleys  and  public  grounds  of  the  city  for 
the  purpose  of  laying  down  pipes  for  the  conveyance  of  gas 
through  the  city  for  the  use  of  the  city  and  its  inhabitr 
ants,  subject  to  the  limitations  and  restrictions  contained 
in  the  said  act,  and  repealing  theoidinance  of  the  Coun- 
cil of  the  city,  passed  on  the  13th  day  of  April,  1850, 
entitled  "An  ordinance  giving  the  assent  of  the  City  of 
Wheeling  to  the  charter  of  the  Wheeling  Gas  Company." 
This  ordinance  took  effect  from  its  passage. 

And  also  gave  evidence  to  the  jury  tending  to  prove 
that  §50,000  of  the  said  capital  stock  of  the  Gas  Company 
had  been  subscribed  for  and  taken  pursuant  to  said  act. 
Before  the  11th  day  of  May,  1850,  and  that  the  Com- 
pany was  on  that  day  duly  organized  as  a  corporation, 
under  and  by  virtue  of  the  said  act,  and  for  the  purposes 
therein  mentioned ;  and,  also,  that  the  plaintiff  held  the 
title  in  fee  of  the  premises  claimed  in  the  declaration, 
and  had  the  right  to  the  possession  thereof  at  the  com- 
mencement of  this  suit. 

Thereupon,  the  defendant  gave  in  evidence  to  thejiiry 
the  said  ordinance  of  the  city  of  April  15th,  1850,  which 
gives  the  assent  of  the  city  to  the  terms,  stipulations  and 
conditions  contained  and  set  forth  in  sjud  act  and 
granted  to  the  Company,  so  soon  as,  and  whenever  or- 
ganized under  the  said  act,  the  sole  and  exclusive  priv- 
ilege of  using  the  streets,  alleys  and  public  grounds  of 
the  city  for  the  purpose  of  lighting  the  city  with  gas; 
Provided,  however j  anything  in  this  ordinance  contained 
to  the  contrary  notwithstanding,  that  the  Company  shall^ 
before  any  of  the  streets,  alleys  or  public  grounds  are 
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used  or  occupied  for  said  purpose,  in  consideration  of  thejjjQyj^^/j^^^,^^^^^ 
assent  hereby  given,  enter  into  a  contract  or   agreement  ^^^  compfmy" 
in  writing  with  the  city,    upon  the   expiration    of  the    whwung. 
term  of  thirty  years  after  the  organizjition  of  the  Com- 
pany, to  convey   to   the  City,  as  its  sole  and  exclusive 
property,  all  the  lots  or  grounds,  works,  apparatus,  pipes 
and  fixtures,   together  with   the  rights,  franchises  and 
privileges  of  the  Company,  or  to   the   Company  in  any 
wise  belonging,  so  as  to  vest  in  the  city  for  the  common 
benefit  of  the  inhabitants  thereof,  the  charter   aforesaid, 
with  all  the  franchises,   rights   and   privileges  granted 
under  it.     This  ordinance  took  effect  from  its  passage. 

The  defendant  also  gave  evidence  to  the  jury  tend- 
ing to  prove  that  the  twenty  years  from  the  time  the 
Company  commenced  the  distribution  of  gas,  under  and 
by  virtue  of  the  said  act,  expired  on  the  1st  day  of  Jan- 
uar}',  1871;  and  that  the  defendant  gave  notice,  pursu- 
ant to  the  act,  of  its  intention  to  purchase  according  to 
the  provisions  of  the  seventeenth  section  of  the  act,  the 
lots  or  grounds,  works,  apparatus,  fixtures  and  property 
of  the  plaintiff;  and  the  price  and  terms  of  the  purchase 
not  being  agreed  between  the  Council  of  the  city  and 
the  directors  of  the  plaintiff,  written  negotiations  to  that 
end  between  the  parties  having  proved  ineffectual,  three 
persons,  viz :  Beverly  M.  Eoff,  John  McLure  and  Rob- 
ert B.  Woods,  were  duly  chosen  according  to  said  act, 
and  the  respective  parties  notified  thereof  in  writing  on 
or  before  the  24th  day  of  January,  1871,  to  fix,  ascertain 
and  determine  the  price  and  terms  upon  which  the  pur- 
chase should  be  made ;  and  that  the  said  three  persons 
did,  jointly  and  together,  hear,  receive  and  consider  the 
allegations  made  and  evidence  produced  before  them 
touching  the  matter  submitted  to  them  on  divers  days 
and  times  after  the  said  24th  day  of  Januar)-,  1871,  and 
before  the  29th  day  of  May,  1871 ;  and  two  of  them,  viz : 
Robert  B.  Woods  and  John  McLure,  did,  on  the  29th 
day  of  May,  1871,  (the  third,  Beverly  M.  Eoff,  then  and 
there  dissenting  therefrom,)  make  and  sign,  and  cause  to 
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january^ierm.^^^  ^^^^^^^^^^  ^^  ^^®  plaintiff  and  defendant  an  instrument 
Titl^^iuiiany  ^^  Writing  purporting  to  be  an  award  of  and  concernijig 
WhJciiug.    the  ]>remises. 

And  the  defendant  then  offered  to  give  in  evidence  to 
the  jury  the  said  instrument  of  writing  which  is  as  fol- 
lows, to-wit :  "To  all  to  whom  these  present  come 
greeting :  Whereas,  it  is,  among  other  things,  provided 
in  the  seventeenth  section  oi  the  act  of  the  General  As- 
sembly of  Virginia,  entitled,  "An  act  to  incorporate  the 
Wheeling  Gas  Company"  passed  March  18,  1850,  that 
upon  the  expiration  of  twenty  years  from  the  commence- 
ment of  the  exclusive  privilege  granted  in  said  act  to 
the  said  Wheeling  Gas  Company,  and  within  six  mooths 
thereafter,  the  city  of  Wheeling  should  have  the  right  at 
the  discretion  of  the  Council  thereof,  of  which  notice 
should  be  given  in  writing  to  said  Company,  to  purchase 
the  lots  or  grounds,  work,  apparatus,  fixtures  and  prop- 
erty of  said  Gas  Company,  at  the  price  and  upon  the 
terms  to  be  agreed  upon  between  the  Council  of  said  city 
and  directors  of  said  Company,  or  to  be  fixed,  ascer- 
tained and  determined  by  an  award  in  wjriting  of  three 
persons  to  be  chosen — the  first  by  the  directors  of  said 
Company,  the  second  by  the  Council  of  said  city,  and  the 
third  by  the  two  thus  chosen ;  that  the  arbitrators  thus, 
chosen,  in  making  up  their  award,  and  in  ascertaining 
the  value  of  the  property  and  effects  of  said  Company, 
should  have  regard,  alone,  to  the  then  actual  value  in 
money  of  the  lots  or  grounds,  buildings,  apparatus, 
works  and  fixtures  of  said  Company,  and  shall  not  con- 
sider the  value  of  the  franchises  of  the  charter  of  said 
Company  or  the  dividends  or  profits  accruing  to  the 
stockholders  :  And  whereas,  the  said  city  of  Wheeling 
did,  on  the  14th  day  of  December,  1870,  give  notice  in 
writing  to  the  said  Gas  Company  that  it  claimed  the 
right  to  purchase  the  lots  or  grounds,  buildings,  appara- 
tus, works  and  fixtures  of  said  Company  ;  and  whereas, 
the  said  directors  of  said  Gas  Company,  by  a  resolution 
passed  on  the  14th  day  of  January,  1871,  did  choose  B. 
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M.  Eoff,  arbitrator  on  its  part  to  fix,  ascertain  and  deter-j^jj^j^^j^^^)»^j.jjj 
mine  the  value  of  the  lots  or  grounds,  &c.,  of  said  Com-  ^^^  company 
pany,  as  is  provided  for  in  said  seventeenth  section  of    Wheeling. 
said   act  of  the  General  Assembly  of  Virginia ;  and 
whereas,  the  said  city  of  Wheeling  did;  by  a  resolution 
of  its  Council  passed  the  18th  day  of  January,   1871, 
choose  or  appoint  John  McLure  on  its  part ;  and  where- 
as the  said  B.  M.  Eoff  and  the  said  John  McLure  did 
each  for  himself  accept  his  appointment ;  and  whereas, 
the  said  B.  M.  Eoff  and  the  said  John  McLure  did  on 
the  24th  day  of  January,  1871,  meet  at  the  office  of  the 
Wheeling  Savings  Institution,  and  there  and  then  choose 
or  appoint  Robt.  B.  Woods  as  the  third  person  to  act  as 
provided  for  in  said  seventeenth  section  of  said  act ;  and 
whereas,  the  said  Robt.  B.  Woods  did  on  the  24th  day 
of  January,  1871,  accept  of  said  appointment:     Now, 
know  ye,  that  John  McLure,  Robt.  B.  Woods  and  B.  M. 
Eoff*,  having  taken  upon  ourselves  the  fixing,  ascertain- 
ing and  determining  the  value  of  the  lots  or  grounds, 
buildings,  apparatus,  works  and  fixtures  and  property  of 
the  Wheeling  Gas  Company,  and  of  fixing,  ascertaining 
and  determining  the  price  and  terras  upon  which  the 
city  of  Wheeling  should  become  the  purchaser  of  the 
lots  or  grounds,  buildings,  apparatus,  works,  fixtures  and 
property  of  said  Gas  Company  ;  and  said  John  McLure 
and  Robt.  B.  Woods,  each  having  been  duly   sworn  to 
well  and  truly  ascertain  the  present  value  of  the  lots  or 
grounds,  buildings,  apparatus,  works  and  fixtures  of  the 
Wheeling  Gas  Company,  as  is  provided  for  in  the  sev- 
enteenth section  of  an  act  of  the  legislature  of  Virgin- 
ia, entitled,    *An  act  to  incorporate  the  Wheeling  Gas 
Company,*  passed  March  18, 1850,  and  a  true  award  make 
according  to  the  best  of  their  judgment :     And  having 
heard,  examined  and  duly  considered  the  allegations, 
vouchers  and  proofs  and  witnesses  of  the  said  parties  re- 
spectively, (B.  M.  Eoff^  being  at  all  times  present  dur- 
ing all  examinations  and  deliberations,  and  also  present 
at  the  making  of  this  our  award,)  we,  the  said  John  Mc* 
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janua/yTerm.  ^^^®  ^^^  Robt.  B.  Woods  do  make  and  publish  this  our 
Qns  Company  ^-ward  in  Writing  of  and  concerning  the  matters  referred 
Wheeling.  ^^  ^^  devolving  upon  us  by  the  provisions  of  the  ser- 
euteenth  section  of  the  act  the  General  Assembly  of 
Virginia,  entitled  ^An  act  to  incorporate  the  Wheeling 
Gas  Company',  passed  March  18,  1850,  as  follows,  that  is 
to  say :  with  respect  to  the  present  actual  value  in  money 
of  the  lots  or  grounds,  works,  apparatus,  fixtures  and 
property  of  said  Gas  Company:  We,  the  said  John  Mc- 
Lure  and  Robt.  B.  Woods  do  award,  adjudge  and  ascer- 
tain the  value  to  beithe  sum  of  seventy  three  thousand 
and  six  hundred  and  thirty-seven  dollars  and  fifty  cents, 
($73,637.50.)  And  with  respect  to  the  price  and  upon 
the  terms  the  said  city  of  Wheeling  shall  become  the 
purchaser  of  the  lots  or  grounds,  works,  apparatus,  fix- 
tures and  property  of  the  said  Wheeling  Gas  Company, 
we,  the  said  Jno.  McLure  and  Robt.  B.  Woods  do  award, 
fix,  ascertain  and  determine  that  the  said  city  of  Wheel- 
ing shall  become  the  purchaser  of  the  said  lots  or  grounds, 
works,  apparatus,  fixtures  and  property  of  the  Wheeling 
Gas  Company  upon  its  paying  or  causing  to  be  paid  to 
the  said  Gas  Company  on  or  before  the  30th  day  of  June, 
1871,  the  sum  of  $73,637.50.     In  witness  whereof  we 

have  hereto  set  our  hands,  this  the  29th  day  of  May,  1871. 

Robt.  B.  Woods. 
Jno.  McLure. 
I  dissent  from  the  above 

May  29,  1871.  B.  M.  Eoff." 

Thereupon  the  plaintiff  objected  to  the  said  instru- 
ment of  writing  being  given  in  evidence  to  the  jury, 
upon  the  ground  that  it  was  and  is,  of  no  force,  effect  or 
validitv  as  an  award  under  the  aforesaid  act  of  the  Gen- 
eral  Assembly  of  Virginia,  and  could  not  and  did  not 
confer  on  the  defendant  any  right  to  the  real  estate  in 
the  declaration  mentioned,  or  the  possession  thereof. 
But  the  court  overruled  the  objection,  and  permitted  the 
said  instrument  of  writing  to  be  given  in  evidence  to 
the  jury  by  the  defendant.  To  which  opinion  and  rul- 
ing of  the  court  the  plaintiff  excepted  in  due  form. 


OF  WE8T  VI&GrXIA.  335 

By  bill  of  exceptions  No.  2  it  appears,  that  after  thej^^^^j^^^^^^^^jj 
jury  were  sworn  to  try  the  issue  joined,  evidence  was  ^^^  comwiny 
given  to  them,  as  set  forth  in  bill  of  exceptions  No.  1,  ^vheeiing. 
including  the  said  instrument  of  writing  purporting  to 
be  an  award,  and  the  dissent  thereto,  and  thereupon  the 
defendant  further  gave  in  evidence  to  the  jury  tending 
to  prove  as  follows,  viz  :  That  the  defendant,  by  its  gas 
eommissioners  thereto  lawfully  authorized  by  resolution 
of  the  city  Council,  passed  May  30,  1871,  did  on  the 
first  day  of  June,  1871,  afler  the  said  instrument  of 
writing,  purporting  to  be  an  award,  was  signed  and  de- 
livered to  the  parties  as  aforesaid,  tender  to  Jacob  Horn- 
brook,  president,  and  George  R.  Tingle,  secretary  and 
treasurer  of  the  plaintiff,  at  the  office  of  the  plaintiff  in 
the  city  of  Wheeling,  $73,637.50  in  lawful  money,  as 
and  for  the  price  to  be  paid  by  the  defendant  to  the 
plaintifi*  pursuant  to  the  said  instrument  of  writing,  pur- 
porting to  be  an  award,  for  the  lots  or  grounds,  works, 
apparatus,  fixtures  and  property  of  the  plaintiff;  and 
the  said  president  and  secretary  then  and  there  declined 
to  receive  said  money,  and  gave  as  a  reason,  that  they 
had  no  authority  to  receive  said  money,  but  would  call 
a  meeting  of  the  directors  of  the  plaintiff  on  the  2d  day 
of  June,  1871, and  report  thereto;  that  the  defendant, 
by  its  commissioners,  also  tendered  to  the  said  president 
and  secretary,  at  the  same  time  and  place,  the  drafl  of  a 
proper  deed  to  convey  to  the  defendant  the  said  proper- 
ty of  the  plaintiff,  together  with  the  said  charter,  which 
draft  the  president  received,  and  did  not  then  examine 
it ;  that  by  the  by-laws  of  the  Gas  Company,  established 
by  the  stockholders,  "The  board  of  directors  are  au- 
thorized to  appoint  a  secretary,  (who  shall  also  perform 
the  duties  of  treasurer)  and  such  other  officers  as  may 
be  required  to  manage  the  affairs  and  conduct  the  opera- 
tions of  the  Company ;"  that  the  defendant,  by  its  said 
commissioners,  and  the  mayor  of  the  city,  who  was  pres- 
ent, then  and  there  notified  the  said  president  and  sec- 
retarj'  that  the  sum  of  money  so  tendered  would  be   de- 
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januJrV  Term.  P^"^^*^^  ^^  ^^^  Mcrchants^  National  Bank  of  West  Vir- 
^jwCompany  g^"^^  ^^  Wheeling,  subject  to  the  order  of  the  plaintiff; 
Wheeling,  aiidalso  notified  the  said  president  and  secretary  that  the 
defendant  claimed  possession  of  all  the  property  held  by 
the  plaintiff,  and  that  they  would  proceed  to  take  possession 
of  said  property,  to  which  the  said  president  and  secretary 
made  no  response,  but  subsequently  thts  plaintifi,  by  the 
said  president  and  secretary  gave  evidence  tending  to  prove 
that  they  did  not  understand  that  the  notification  as 
to  the  intention  to  take  possession,  was  so  given  ;  that 
the  defendant,  by  its  said  commissioners,  then  deposited 
the  said  sum  of  money  in  said  Bank  subject  to  the  order 
of  the  plaintiff,  and  immediately  proceeded  to  the  works 
of  the  plaintiff  in  the  city  to  take  possession  thereof,  in- 
cluding the  real  estate  in  the  declaration  described,  no 
resistance  or  objection  thereto  being  made  by  the  super- 
intendent or  laborers  employed  by  plaintiff"  at  the  works 
in  the  manufacture  of  gas,  or  by  the  president,  secretary, 
or  any  stockholder  of  the  Gas  Company.  The  testimo- 
ny as  to  whether  the  president  and  secretary  of  the  Com- 
pany were  aware  of  the  intention  of  the  city  to  take 
possession  of  the  works  and  other  property,  was  con- 
flicting. None  of  the  officers  of  the  Company,  save  the 
superintendent,  were  present  when  the  possession  was  so 
taken  by  the  city,  nor  was  any  stockholder  then  present ; 
that  possession  was' taken  as  aforesaid  by  the  defendant 
during  the  afternoon  of  June  the  1st,  1871,  and  the  de- 
fendant has  ever  since  held  possession  of  the  real  estate 
and  works  aforesaid,  and  exercised  the  franchises  and 
privileges  specified  in  said  act  of  the  General  Assembly 
of  Virginia,  and  ordinance  of  the  Council  of  the  city; 
that  the  said  gas  commissioners  had  been  authorized  by 
the  defendant  before  the  1st  day  of  June,  1871,  to  pro- 
cure the  sum  of  money  necessary  to  make  the  said  ten- 
der, by  borrowing  the  same  in  the  name  and  on  behalf 
of  the  defendant,  from  the  several  banks  of  the  city,  and 
and  for  this  purpose  made  application  in  person,  at  or 
shortly  before,  noon  on  the  1st  day  of  June,  1871,  to  the 
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directors  of  the  First  National  Bank  at  Wheeling,  forj^^^^^/^^^^ 
a  loan  of  ten  thousand  dollars ;  that  the  said  Jacob  q^  company 
Hornbrook  \tas  one  of  the  directors  of  the  last  named  wh^jng. 
Bank,  and  was  present  as  such  at  the  meeting  of  said  di- 
rectors to  which  the  said  application  was  made,  and  that 
said  directors  unanimously  directed  the  said  loan  to  be 
made  ;  that  the  said  commissioners,  during  said  meeting, 
informed  the  said  Hornbrook  that  they  wished  to  see 
him  at  2  o'clock,  p.  m.,  of  that  day  at  the  office  of  the 
plaintiff,  and  said  Hornbrook  thereupon  agreed  to  meet 
them  there  at  that  time,  and  that  on  the  same  day,  and 
before  12  o'clock,  m.,  of  said  day,  one  of  said  commis- 
sioners met  the  said  Hornbrook  on  the  street  and  notified 
him  of  their  desire  to  meet  him  at  the  office  of  plaintiff 
at  2  p.  M.,  of  that  day,  to  make  a  tender  of  the  said 
money,  and  that  said  Hornbrook  then  and  there  agreed 
to  meet  them  at  the  time  and  place  indicated  ;  that  dur- 
ing the  eight  months  preceding  the  1st  day  of  June, 
1871,  there  had  been  but  three  meetings  of  the  board  of 
directors  of  the  plaintiff ;  that  said  board,  including  the 
president,  consisted  of  seven  members,  two  of  whom 
(including  the  president  as  one  of  the  two,)  resided  about 
four  miles  from  the  office  of  the  plaintiff,  and  the  other 
five  resided  and  did  business  within  a  quarter  of  a  mile, 
or  less,  from  plaintiff's  said  office ;  that  in  a  suit  in  chan- 
cerj'^,  then  pending  in  said  court,  wherein  the  plaintiff 
in  this  cause  was  complainant,  and  the  defendant  in  this 
cause,  with  others,  were  defendants,  an  order  in  these 
words  was  entered  on  the  25th  day  of  November,  1871, 
respecting  the  sum  of  money  so  deposited  in  the  said 
National  Bank : 

"  Saturday,  November  25,  1871. 

The  Wheeling  Gas  Company  "| 

V,  >      In  Chancery. 

The  City  of  Wheeling  and  others.       J 

On  motion  of  the  plaintiff,  it  is  ordered,  without  prej- 
udice to  the  rights  of  any  party  to  this  cause,  that  the 
43 
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January  Term.  ^^^  ^^  $73,637.50,  deposited  by  the  defendant,  the  city 
Gas  Company  ^^  Wheeling,  in  the  Merchants'  National  Bank  of  West 
wheeUng.    Virginia,  at  Wheeling,  subject  to  the  ordei  of  the  plain- 
tiff,  be   paid   to   Daniel   C.   List,  the  receiver  of  this 
court.'' 

The  plaintiff  then  gave  evidence  to  the  jury  tending 
to  prove  that  the  board  of  directors  and  stockholders  of 
plaintiff  had  not,  nor  had  either  of  them,  conferred  any 
authority  on  or  upon  the  said  president  and  secretary  and 
treasurer  of  the  plaintiff,  or  either  of  them,  to  accept  the 
money  so  tendered  as  aforesaid,  or  to  execute,  or  agree 
to  execute,  on  behalf  of  the  plaintiff  the  said  draft  of  a 
deed,  or  any  authority  upon  the  president,  secretary  and 
treasurer,  superintendent  and  laborers,  or  any  one  or 
more  of  them  to  give  to  the  defendant  possession  of  the 
said  works  and  real  estate,  or  assent  to  the  defendant  taking 
possession  thereof;  that  a  meeting  of  the  directors  of  the 
plaintiff  was  called  and  held  on  the  2d  day  of  June,  1871, 
as  the  president  and  secretary  had,  on  the  previous  day, 
promised  to  the  said  gas  commissioners  would  be  done; 
and  that  the  proceedings  aforesaid  of  the  defendant,  being 
reported  by  the  president  and  secretary  to  the  said  meet- 
ing, the  directors  of  the  plaintiff  thereupon  adopted  this 
resolution : 

"  Resolved,  That  notice  be  given  through  the  newspa- 
pers of  thfe  city  to*  the  stockholders  of  the  Wheeling 
Gas  Company  to  meet  at  Hornb rook's  Hall,  Main  street, 
at  two  o'clock  Tuesday,  6th  of  June." 

That  the  stockholders  of  the  plaintiff  met  on  the  6th  day 
of  June,  in  general  meeting,  pursuant  to  the  said  resolu- 
tion and  the  notice  given  thereunder,  and  at  the  said 
meeting    the    following    proceedings    were    had,   viz: 

^•Wheeling,  June  6, 187 1 . — Pursuant  to  a  call  through 
the  city  papers,  a  meeting  of  the  stockholders  of  the 
Wheeling  Gas  Company  was  held  at  Hornbrook's  Hall, 
at  two  o'clock  this  day,  a  large  majority  of  the  stock 
being  present  in  person  and  by  proxy.  The  meeting  was 
called  to  order,  and  Major  A.  Loring  elected  chairman 
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and  Alexander  Laughlin  secretary.     D.  Lamb,  Esq.,j^„^^,i,^„j 
stated  the  object  of  the  meeting.     Jacob  Hornbrook  and  ^^  compafty 
George  R.  Tingle,  Esqs.,  made  statements  as  to  the  man-    whwiing. 
ner  in  which  a  tender  was  made  by  the  city  of  Wheeling, 
and  also  as  to  the  manner  in  which  the  city  took  forcible 
possession  of  the  works.     Dr.  J.  C.  Campbell  offered  the 
following  resolution: 

"  Resolved  by  the  stockholders  of  the  Wheeling  Gas  Com- 
pony  in  general  meeting  assembled j  That  the  president  and 
directors  of  the  Company  be  and  are  hereby  directed  to 
employ  all  such  counsel  and  take  all  such  measures  as 
they  may  deem  expedient  and  proper  to  maintain  the 
rights  and  interests  of  the  Company  in  relation  to  the 
matters  now  in  controversy  between  the  Company  and 
the  city  of  Wheeling,  and  to  appoint  such  committees 
and  agents  for  the  purpose  as  they  deem  necessary. 

"  The  resolution  was  unanimously  adopted.  On  mo- 
tion of  C.  D.  Hubbard,  Esq.,  it  was 

"  Resolved,  That  when  this  meeting  adjourn,  it  does 
80  to  meet  on  Wednesday,  the  5th  day  of  July,  1871,  at 
two  o^clock. 

"  On  motion  of  A.  B.  Caldwell,  Esq.,  the  meeting  then 
adjourned." 

That  at  a  meeting  of  the  directors  of  the  plaintiff,  held 
on  the  10th  day  of  June,  1871,  the  following  preamble 
and  resolutions  were  adopted,  viz : 

"  The  stockholders  of  this  Company  having  author- 
ized the  directors  to  act  in  relation  to  the  matter  in  con- 
troversy between  the  Company  and  the  city  of  Wheeling : 

"  1.  Resolved,  That  we  do  not  acquiesce  in  or  accept 
the  valuation  of  the  property  and  works  of  the  Company 
lately  made  by  Messrs.  Woods  and  McLure. 

"2.  Resolved,  That  we  protest  against  the  acts  of  the 
city  authorities  in  taking  forcible  possession  of  the  works 
and  property  of  the  Company,  and  proceeding  to  exer- 
cise its  corporate  franchises  as  wholly  unwarranted  in 
law." 
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januw/'ierm.     "^'    R^solvcdy    That  a  copy    of  these    resolutions  be 
■^;j,^^j~:  communicated  to  the  Council  of  the  city  by  the  president 
Wh^ng.    of  this  Company." 

Which  preamble  and  resolutions  were  accordingly 
communicated  by  the  plaintiflF  to  the  Council  of  the  city 
of  Wheeling,  at  a  meeting  of  said  Council,  June  13th, 
1871.  The  defendant  also  gave  evidence  that  there  was 
no  meeting  of  the  stockholders  of  the  Gas  Company, and 
no  election  of  directors  or  officers  from  July  10th,  1871, 
until  August  12th,  1873.  Whereupon  the  plaintiff 
moved  the  court  to  exclude  from  the  consideration  of 
the  jury  the  aforesaid  instrument  of  writing,  purporting 
to  be  an  award,  and  the  evidence  aforesaid  respecting 
the  tender  of  said  money  and  draft  of  a  deed,  and  said 
subsequent  proceedings  of  the  defendant,  upon  the 
ground  that  said  instrument,  purporting  to  be  an  award, 
together  with  the  tender  as  aforesaid,  and  the  possession 
so  taken  and  held  by  the  defendant,  do  not  constitute  a 
defence,  of  which  the  defendant  should  be  allowed  to 
avail  itself  of  in  the  present  action.  But  the  court 
overruled  the  motion  and  refused  to  exclude  the  said  in- 
strument of  writing,  and  the  evidence  respecting  the 
said  tender  and  subsequent  proceedings  of  the  defendant 
from  the  jury.  To  this  opinion  of  the  court  the  plaintiff 
also  excepted  in  due  form. 

Bill  of  exceptions  No.  3  states  that  afler  the 
evidence  was  given  to  the  jury  as  stated  in  bills  of  ex- 
ception Nos.  1  and  2,  the  plaintiff  moved  the 
court  to  instruct  the  juiy  that  the  matters  so  given  in 
evidence,  on  behalf  of  the  defendant,  do  not  constitute 
such  an  equitable  right  to  the  possession  of  the  premises 
described  in  the  declaration,  as  bars  the  right  of  the 
plaintiff  to  recover  possession  thereof  in  the  present 
action,  and  the  jury  should  therefore  find  for  the  plain- 
tiff. But  the  court  refused  to  give  the  instruction,  and 
.  the  plaintiff  again  excepted  in  due  form. 
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Bill  of  exceptions  No.  4  shows  that  after  evi-ja„uary\criD. 
dence  was  given  to  the  jury  as  stated  in  bills  of  ex-~Q^  company 
ceptions  Nos.  1  and  2,  the  plaintiff  moved  the  wheeling, 
court  to  instruct  the  jury,  "that  if  the  paper  writing, 
signed  'Robert  B.  Woods/  'John  McLure/  and  dated  the 
29lh  day  of  May,  1871,  be  a  valid  award  under  the  act 
of  the  legislature  of  Virginia,  passed  March  18th,  1850, 
entitled,  'An  act  to  incorporate  the  Wheeling  Gas  Com- 
pany,' and  the  sum  of  money  mentioned  in  said  ^award, 
was  duly  tendered  by  or  on  behalf  of  the  defendant,  to 
the  plaintiff,  together  with  a  proi)er  draft  of  a  deed  to  be 
executed  by  the  plaintiff  to  the  defendant,  nevertheless, 
such  award  and  tender  would  not  operate  as  a  convey- 
ance or  transfer  to  the  defendant,  of  the  lot  or  grounds, 
works,  apparatus,  fixtures  or  property  of  the  plaintiff,  iti 
such  award  mentioned,  as  to  entitle  the  defendant  to  dis- 
possess the  plaintiff  thereof,  or  withhold  the  possession 
thereof  from  the  plaintiff.  This  instruction  the  court 
also  refused  to  give,  and  the  plaintiff  excepted  to  the 
ruling  of  the  court  in  due  form. 

By  bill  of  exceptions  No.  5,  it  appears  that  after  evi- 
dence was  given  to  the  jury,  as  stated  in  said  bills  of  ex- 
ception Xos.  1  and  2,  the  plaintiff  moved  the  court 
to  instruct  the  jury  that  the  evidence  offered  by  the  de- 
fendant,  as  set  forth  in  bills  of  exception  Nos.  1  and  2, 
is  not  an  equitable  defense  as  is  contemplated  by  chap- 
ter ninety  of  the  Code  of  West  Virginia,  and  should  not 
be  considered  by  the  jury.  But  the  court  refused  to  give 
this  instruction  to  the  jury,  azid  the  plaintiff  excepted  to 
the  opinion  of  the  court  in  due  form. 

By  bill  of  exceptions  No.  6,  it  appears  that  after  evi- 
dence wa.s  given  to  the  jury  as  set  forth  in  said  bills  of 
exception  Nos.  1  and  2,  the  plaintiff  moved  the  court 
to  instruct  the  jury  that  the  equitable  title  as  set  up  as  a 
defense  to  this  action,  a  proper  legal  tender  must,  among 
other  things,  be  proven  to  the  satisfaction  of   the  jury. 
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januiV^rerm.     ""^^'^  instruction  as  afikcd  was  refused,  and  the  plain- 

(;m  Company  tiff  CXCeptcd. 

V. 

®®  "^*  By  bill  of  exceptions  No.  7,  it  appears  that  after  evi- 
dence was  given  to  the  jury  as  set  forth  in  said  bills  of 
exception  Nos.  1  and  2,  the  plaintiff  raored  the  coun 
to  instruct  the  jury  that  unless  the  jury  are  satisfied  from 
the  evidence  that  the  alleged  tender  was  made  to  per- 
sons authorized  to  accept  the  same,  then  the  same  is 
invalid,  and  must  be  disregarded  by  the  jury.  This  in- 
struction the  court  also  refused  to  give,  and  the  plaintiff 
excepted. 

By  the  bill  of  exceptions  No.  8,  it  appears  that  after 
evidence  was  given  to  the  jury,  as  set  forth  in  said  bills 
of  exception  Nos.  1  and  2,  the  plaintiff  moved  the  court 
to  instruct  the  jury  that  the  act  of  incorporation  of  the 
Wheeling  Gas  Company,  passed  March,  1850,  did  not 
give  to  the  president  and  secretary  authority  to  accept 
the  tender  alleged  to  have  been  made  on  the  1st  of 
June,  1871,  and  that  to  make  the  same  valid  it  must  ap- 
pear that  they  were  authorized  by  the  Company,  or  the 
directors  thereof,  to  receive  the  same.  This  instruction 
the  court  also  refused,  and  the  the  plaintiff  excepted. 

By  bill  of  exceptions  No.  9,  it  appears  that  after  evi- 
dence was  given  to  the  jury  as  stated  in  said  bills  of  ex- 
cq)tion  Nos.  1  and  2,  the  plaintiff  moved  to  court  to  in- 
struct the  jury  that  if  the  jury  believe  from  the  evidence 
that  the  city  of  Wheeling  did,  on  the  Ist  day  of  June, 
1871,  at  the  office  of  the  plaintiff,  tender  the  president 
and  secretary  of  the  plaintiff  the  sum  of  money  s{)ecified 
in  the  instrument  of  writing  signed  "Robert  B.  Woods,'^ 
"John  McLure,"  and  dated  the  29th  day  of  May,  1871, 
and  did,  also,  then  and  there,  tender  to  the  said  presi- 
dent and  secretary,  and  demand  the  execution  of  a  proper 
draft  for  a  deed  to  convey  and  assure  to  the  said  city  of 
Wheeling  the  lots  or  grounds,  buildings,  apparatus, 
works,  fixtures  and  property  of  the  plaintiff,  together 
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With   its  chartor,  then  the  said  president  and  secretary j^^^a^/y^Term. 
had  no  authority,  by  virtue  of  the   act  of  the    General  ^^  compony 
Assembly  of  Virginia,  passed  March  18,  1850,  entitled    Wheeling. 
"An  act  to  incorporate  the  Wheeling  Gas   Company ;" 
or  by  virtue  of  their  said  offices  to  accept  or  receive  the 
money  so  tendered,  or  execute  on  behalf  of  the  plaintiflF, 
the  said  draft  for  a  deed  unless  specially  ordered  or  au- 
thorized so  to  do  by  the  directors  or  stockholders  of  the 
plaintiff,  and  the  tender  of  the  said  money  and  draft,  for 
a  deed  would  be  no  justification  to  the  defendant  in  dis- 
possessing or  ousting  the  plaintiff  of  the  premises  speci- 
fied in  the  declaration.     This  instruction  the   court  also 
refused,  and  the  plaintiff  excepted. 

By  the  bill  of  exceptions  No.  10  it  appears  that  after 
evidence  Avas  given  to  the  jury  as  set  forth  in  said  bills  of 
exception,  Nos.  1  and  2,  the  plaintiff  moved  the  court  to 
instruct  the  jury,  that  if  the  jury  believed  from  the  evi- 
dence, that  the  city  of  Wheeling,  by  its  gas  commission- 
ers, duly  authorized,  in  that  behalf,  by  it,  did,  on  the  first 
day  ol  June,  1871,  at  the  office  of  the  plaintiff  tender  to  the 
president  and  secretary  of  the  plaintiff  the  sum  of  money 
specified  in  the  paper  writing  signed ^*Robt.  B.Woods," 
"Jno.  McLure,"and  dated  the  29th  day  of  May,  1871,  as 
and  for  the  sum  to  be  paid  to  the  plaintiff  for  the  lots  or 
grounds,  works,  apparatus,  fixtures  and  property  of  the 
plaintiff  in  the  said  paper  mentioned,  and  further  believe 
from  the  evidence  that  the  said  president  and  secretary 
had  not  in  fact,  nor  had  either  of  them,  any  authority^ 
from  the  plaintiff,  to  accept  or  receive  the  money  so 
tendered,  then  the  tender  as  aforesaid  is  of  no  effect 
against  the  plaintiff.  This  instruction  the  court  refused 
to  giv^e  and  the  plaintiff  excepted. 

By  bill  of  exceptions  No.  11  it  appears  that  after 
evidence  was  given  to  the  jury,  as  stated  in  said  bills  of 
exception,  Nos.  land  2,  the  plaintiff  moved  the  court 
to  instruct  the  jury,  that  if  the  jury  believed  from  the 
evidence  that  under  and  pursuant  to  the  act  of  the  legis- 
lature of  Virginia  passed  March  18,  1850,  entitled   "An 
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januaiy  Term.  ^^*'  ^^  incorporate  the  Wheeling  Gas  Company"  three 
oasCompaoy  P^rsoDs  wcre  choscn  to  fix,  ascertain  and  determine  the 
Whaling,  price  and  terms  upon  which  the  defendant  was  to  pur- 
chase the  lots  or  grounds,  works,  apparatus,  fixtures  and 
property  of  the  said  plaintiff,  and  that  two,  only,  of 
the  three  persons  signed  the  paper  writing  purporting  to 
fix,  ascertain  and  determine  the  said  price  and  terms, 
the  third  dissenting  therefrom,  then  such  paper  writing 
is  no  award  under  said  act,  and  is  not  binding  on  either 
party  to  the  suit.  This  instruction  the  court  also  refus- 
ed to  give  and  the  plaintiff  accepted. 

By  bill    of  exceptions    Xo.   12  it    is  shown  that  afler 
evidence  was   given  to  the  jury  as  set  forth  in  the  said 
bills  of  exception  Nos,  1  and  2,  the  defendant    moved 
the  court  to  instruct   the  jury,  that    if  the  jury  believe 
from  the  evidence,  that  the  defendant,    by  its  authorized 
agents,  on  the  first  day  of  June  1871,  at  the  office  of  the 
plaintiff^,  tendered  to  the  president  and  secretary  of  the 
plaintiff"  the  sum  of  money  specified  in  the  award  of  the 
29th  day  of  May,  1871,  as  and  for  the   ascertained  price 
or  value  of  the  premises  in  controversy  and  the    proper- 
ty in  said  award  referred  to,  and  also  a  draft  of  a  deed 
for  said  property  to  be  executed    by    the  plaintiff*  to  the 
defendant  and  that  afterwards,  and  before  the  30th    day 
of  June,  1871,  the  board  of  directors  or    the  stockhold- 
ers of  the  Wheeling  Gas   Company,  in    meeting    assem- 
bled, with  knowledge  of  such  tender,    formally    refused 
to  accept  or  comply  with  the  provisions  of   said  award, 
and  gave  notice   of  such  decision  to  the  defendant    then 
the  action  of  the  defendant    was  a    sufficient  compliance 
with  the  said  award.     To  the  giving  of  this  instruction 
to  the  jury  by    the  court    the  plaintiff*  objected  and  the 
court  overruled    the    plaintiff's  said    objection   and  the 
plaintiff  accepted. 

To  the  judgment  of  the  circuit  court,  rendered  in  this 
cause,  the  plaint  iff  has  obtained  a  supersedeas  from  one  of 
the  Judges  of  this  Court,  and  in  his  2)etition  for  the  super^ 
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sedecLs    he  assigns  as  error  in    said  judgment  the  rulings  j^j^^^^^Jf^^^j^^ 
and  opinions  of  the  circuit  court  in  each    of  said  twelve~^^~^~ 
bills  of  exception  mentioned  and  specified^  and  he  relies    whJeiing. 
upon  them  as   being  sufficient  to  authorize  this  Court  to 
reverse   the    final   judgment   rendered     in    the    cause 
by    the  circuit    court,   and    to    remand   the    cause  to 
the  circuit   court    for  further  proceedings  therein  to  be 
had. 

No  errors  have  been  assigned  or  argued  before  us  ex- 
cept those  above  referred  to. 

I  deem  it  proper  before  proceeding  to  consider  the 
questions  to  be  determined  in  this  cause,  to  refer  to,  and 
state  some  legislation  had  prior  and  subsequent  to  the 
passage  of  the  said  act  incorporating  the  Wheeling  Gas 
Company  which  may  have  some  bearing  or  shed  some 
light  upon  the  most  material  questions  presented  by  the 
record. 

On  the  13th  day  of  February,  1837,  the  General  As- 
sembly of  Virginia  passed  an  act,  entitled  "An  act  pre- 
scribing general  regulations  for  the  incorporation  of 
manu&cturing  and  mining  companies.^^  The  fifteenth 
section  of  this  act  is  as  follows:  "15.  That  all  acts  for 
the  incorporation  of  manufacturing  or  mining  companies 
passed  after  the  passage  of  this  act,  shall  continue  in 
force  for  the  period  of  thirty  years,  and  no  longer,  and 
shall  at  all  times,  after  the  lapse  of  fifteen  years  from  the 
organization  of  the  company,  be  liable  to  be  amended  or 
repealed  at  the  pleasure  of  the  legislature,  in  ihe  same 
manner  as  if  an  express  provision  to  that  effect  was 
therein  contained,  unless  there  shall  have  been  inserted 
in  such  act  of  incorporation  an  express  provision  to  the 
contrary." 

The  code  of  Virginia  of  1849,  was  passed  by  the  said 

General  Assembly  in  the  month  of  August,  1849,  audits 

provisions  become  "in   force  upon  and  after"  the  first 

day  of  July,  1850.     By  the  seventeenth  section  of  the 

44 
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januiiy'Terni.^*''^^^^^^'^  chapter  of  the  codc  of  Virginia,  of  1849,  it  is, 
oiTconipauy  amoug  Other  things,  provided     "17.  In  the  construction 
wb^iiDg.    ^^  ^11  statutes  the  following  rules  shall  be  observed,  un- 
less such  construction    would  be  inconsistent  with  the 
manifest  intent  of  the  legislature  : 

"iJufe  Third :  Words  purporting  to  give  authority  to 
three  or  more  public  officers  or  other  persons,  shall  be 
construed  as  giving  such  authority  to  a  majority  of  such 
officers  or  other  persons,  unless  it  shall  be  otherwise  ex- 
pressly declared  in  the  law  giving  the  authority." 

By  the  seventeenth  section  of  chapter  thirteen,  of  the 
Code  of  West  Virginia  it  is  provided,  among  other  things, 
as  follows  :  "17.  The  following  rules  shall  be  observed 
in  the  construction  of  the  statutes,  unless  a  diflferent  in- 
tent on  the  part  of  the  Legislature  be  apparent  from  the 
context.  Second.  Words  purporting  to  give  a  joint  au- 
thority to  three  or  more  persons,  confer  such  authority 
upon  a  majority  of  them  and  not  upon  a  less  number." 
The  said  act  of  February  13,  1837,  was  in  force  at  the 
date  of  the  passage  of  the  act  incorporating  the  plaintiff, 
so  far  as  I  am  at  present  advised,  aud  the  fact  of  its  be- 
ing then  in  force  was  not  controverted  by  the  counsel  for 
the  plaintiffi 

No  question  has  been  made  or  argued  here  touching 
the  sufficiency  of  the  dieclaration,  and,  on  examining  it, 
I  think  there  can  be  no  question  as  to  its  being  good. 

The  first  question  to  be  determined  upon  errors  as- 
signed is,  whether  the  instrument  of  writing  dated  the 
29th  day,  of  May,  1871,  purporting  to  be  an  award,  is  a 
valid  aud  binding  award.  If  it  is  not,  then  all  other 
errors  assigned  are  immaterial  and  unnecessary  to  be  de- 
terminedj  because  they  are  predicated  upon  the  award 
being  invalid.  But  if  the  award  is  valid,  then  the  most 
important  question  in  the  cause  is  with  the  defendant, 
and  other  errors  assigned  must  be  determined,  because 
they  fairly  arise  upon  the  record,  and  are  material  and 
necessary  to  a  proper  judgment  to  be  rendered  in  the 
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cause  by  this  Court.     To  the  end  that  a  just  and  correct j^^^^J^^J'^.^^,,, 
conclusion  may  be  had  as  to  whether  the  said  instrument^jj^  company 
of  writing  is  a  valid  award  or  not,  it  is  indispensible  that    wb^ii„g. 
the  true  purpose,  object,  meaning  and  intent  of  so  much 
of  the  seventeenth  section  of  the  act  of  March  18,  1850, 
incorporating  the  plaintiff,  as  refei*s  to  the  subject  shall 
be  considered  and  ascertained.     And   in  considering  it 
for  this  purpose,  by  all  just  rules. of  construction,  I  am 
clearly  authorized  to  examine  and  consider  any  and  all 
other  sections  of  the  act  in  connection  therewith  which 
may  bear  on,  or  give  light  upon,  or  aid  in  ascertaining 
the  puqwse,  object,  intent  and  meaning  of  the  section  in 
question.     On  examination  of  the  fourteenth  and  seven- 
teenth sections  of  the  act  of  incorporation,  it  will  be  seen 
that  the  plaintifi  is  given  the  exclusive  privilege  of  using 
the  streets,  alleys  and    public    grounds  ot  the  city  of 
Wheeling   for  the   purpose  of  laying  down  pipes  for 
the  conveyance  of  gas  in   and   through   the  city,  and 
of   using   the    streets,  alleys    and    public    gro.unds    of 
the  city   fo.r    the   purpose   of   lighting   the   city    with 
gas,  with  the  privilege  and  authority  to  charge  the  in- 
habitants $3.50  for  each  thousand  feet  of  gas  consumed 
by  them,  though  a  fair,  reasonable  and  just  compensation 
might  be  greatly  less,  and  to  charge  the  city,  as  a  corpo- 
ration, for  lighting  the  public  buildings,  streets,  alleys 
and  public  grounds  at  a  rate  not  exceeding  that  charged 
to  the  city  of  Pittsburg  by  the  gas  company  of  that  city, 
no  matter  whether  that  rate,  w'hen  considered  in  connec- 
tion with  the  actual  cost  of  manufacturing  and  supplying 
the  gas  by  plaintiff,  M-as  exorbitant  and  unjust  or  not. 
It  is  apparent  that  there  might  be  conclusive  reasons 
why   the    manufacturing  and  furnishing  gas  for  light- 
ing the  public    buildings,    streets,   alleys    and    public 
grounds  in  the  city  of  Wheeling  would  cost  much  less 
per  thousand  feet  than  in  or  at  the  city  of  Pittsburg  for 
lighting  the  streets  of  the  latter  city.    Again,  the  act  does 
not  absolutely  require  the  plaintiff  to  lay  down  gas  pipes 
in  all  the  streets  and  alleys  of  the  city.     The  only  re- 
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janiwry^Term.^"^^^^^*^^  ^"  ^^'^^  subject  is  that  the  plaintiff  shall  com- 
Giis  Company  P^^tc  the  gas  works  with  sufficient  apparatus  to  supply 
Wheeling.  ^^  ^^^  "^^  "^'^^  t\\2in  two  thousaud  burners,  and  shall  lay 
down  not  less  than  ten  thousand  feet  of  gas  pipes  for  con- 
ducting gas  through  the  streets,  alleys  or  public  grounds 
of  the  city  on  or  before  the  1st  day  of  December,  1861, 
and  the  provisions  of  the  fifteenth  section,  before  stated. 
The  act  creates  in  the  plaintiff,  with  the  assent  of  the 
Council  of  the  city,  a  monopoly  in  the  manufacture  and 
supply  of  gas  for  the  city  as  a  corporation,  and  the  in- 
habitants thereof,  with  the  power,  it  may  be,  of  extort- 
ing excessive  charges  for  the  gas  made  and  supplied  for 
twenty  years  at  least,  and  if  the  city  fails  to  make  the 
purchase,  thirty  years.  The  exclusive  privileges  as  to 
the  streets,  &c.,  and  great  powers  given  the  plaintiff  as 
to  charges  for  at  least  twenty  years,  in  such  a  city  as 
Wheeling  was  in  1850,  it  is  not  difficult  to  see  might 
be  a  strong  inducement  to  any  company  to  organisse 
under  the  provisions  of  the  act,  with  the  assent  of  the 
city,  especially,  when  at  the  expiration  of  the  twenty 
years,  if  they  lost  their  monopoly,  they  would  receive 
compensation  for  their  lots  or  grounds,  works,  apparatus 
and  property.  On  the  other  hand,  it  is  not  <lii!icult  to 
see  that  the  purpose  of  the  legislature,  by  granting  the 
exclusive  privileges  and  monopoly  before  nanie<l,  with 
the  assent  of  the  Council  of  the  city,  for  at  least  the  pe- 
riod of  twenty  years,  was  to  hold  out  a  strong  induce- 
ment to  the  formation  of  a  company  for  the  purpose  of 
maufacturiug  and  supplying  gas  for  the  city,  as  a  corpo- 
ration, and  for  its  inhabitants.  But  while  the  legis- 
lature, with  the  assent  of  the  Council,  granted  the  exclu- 
sive privileges  mentioned  in  the  act  as  an  inducement,  it 
was  certainly  wise,  prudent  and  judicious  in  the  legis- 
ture  to  provide  a  certain,  effective  and  speedy  mode  and 
remedy  by  which  the  city  of  Wheeling  might  be  enabled 
to  completely  divest  itself  and  its  inhabitants  of  the  mo- 
nopoly, especially  if  the  experience  of  twenty  years  de- 
monstrated, in  the  judgment  of  the  Council  of  the  city, 
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that  the  interest  and  prosperity  of  the  city  and  its  in-j^^^ J^^y^^erm. 
habitants  would  thereby  be  promoted   and   benefitted.  ^^^  cwnpany 
That  the  puqiose  and   intent  of  the  legislature  was,  by    whwiing. 
the  said  seventeenth  section,  to  make  such  provision  and 
give  such  remedy  and  relief  to  the  city,  there  can  be  no 
reasonable  doubt  from  the  face  of  the  act.     At  the  end 
ol  the  twenty  years  contemplated  by  the  act,  which  all 
parties  agree  was  the  1st  of  January,  1871,  the  Council  of 
the  city,  after  giving  due  notice  to  plaintiff  in  accord- 
ance with  the  provisions  of  the  act,  sought  to  relieve  the 
city  and  its  inhabitants,  of  the  plaintiff  as  a  corporation, 
with  the  exclusive  privileges  aforesaid,  by  the  purchase       ^ 
of  the  plaintiff's  works,  grounds,  lots,  fixtures,  appa- 
ratus and  property,  at  their  value,  in  both  the  modes 
prescribed  by  the  said  seventeenth  section. 

JF^rst,  the  Council  of  the  city  sought  to  make  the  pur- 
chase by  negotiation  arid  agreement  with  plaintiff,  as  to 
the  price  and  terms,  and  failing  to  negotiate  the  pur- 
chase in  this  way,  they  resorted  to  the  only  other  remedy 
to  enforce  its  right  to  make  such  purchase  specified  in 
said  seventeenth  section,  and  that  was  by  the  choice  of 
three  persons,  the  first  by  the  directors  of  the  plaintiff, 
the  second  by  the  said  Council,  and  the  third  was  chosen 
by  the  two  thus  chosen,  to  make  an  award  as  to  the 
price  to  be  paid  for  the  plaintiff's  said  property,  and  the 
terms  of  the  purchase  according  to  the  provisions  of  said 
seventeenth  section.  All  this,  it  was  admitted  in  argu- 
ment, was  done  in  pursuance  of  said  seventeenth  section, 
and  in  accordance  with  its  provisions  upon  that  subject. 
The  persons  thus  chosen,  who  are  called  arbitrators  in 
the  said  seventeenth  section,  accepted  and  took  upon 
themselves  the  duties  and  burthens  prescribed  by  said 
seventeenth  section,  and  after  jointly  meeting,  acting  and 
hearing  the  allegations  of  the  parties,  and  such  evidence 
as  the  parties  adduced  before  them,  touching  the  subject 
of  their  inquiry,  the  three  persons  thus  chosen  to  make 
an  award  in  the  premises,  for  some  cause,  failed  to  agree 
apon   the  value  of  the  property,  and  the  terms  of  the 
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janui^^enii.  Purchase ;  but  two  of  them  did  agree^  and  in  the  presence 
Gaa  Comirtuiy^^  ^^^  Other  persou  chosen,  made  and  signed  the  saidin- 
wheeiiDg.  strument  of  writing,  dated  the  29th  day  of  May,  1871, 
as  and  for  an  award,  under  and  by  virtue  of  said  seven- 
teenth section ;  but  the  other  person  chosen,  and  who 
was  chosen  by  the  plaintiff,  dissented  from  the  award  so 
made  and  signed,  and  at  the  same  time  endorsed  his  dis- 
sent on  the  award,  with  his  signature  thereto.  The  award 
thus  made  fixed  the  value  or  price  to  be  paid  by  the  de- 
fendant for  all  the  property  specified  in  the  said  seven- 
teenth section,  and  the  terms  of  the  purchase  in  strict 
accordance  with  the  provisions  of  said  section.  Is  said 
instrument  of  writing,  dated  the  29th  day  of  May,  1871, 
and  made,  agreed  to  and  signed  by  only  two  of  the  per- 
sons chosen  as  aforesaid,  valid  as  an  award,  under  the 
circumstances  stated  in  the  premises  and  the  true  intent 
and  meaning  of  the  provisions  of  said  seventeenth 
section  ?  -  The  circuit  court  held  that  it  was  a  valid 
award.  The  plaintiff*  maintained  and  insisted  before 
the  circuit  court  that  it  is  not  a  valid  award,  and  so  ar- 
gues and  insists  here  upon  the  sole  ground  that  it  was  not 
agreed  to  and  signed  by  one  of  the  persons  chosen  as 
aforesaid. 

In  modern  times  courts  regard  the  settlement  of  con- 
troversies and  disputes  between  persons  by  arbitration 
with  more  favor  than  formerly,  and  for  the  purpose  of 
sustaining  awards,  ordinarily,  they  construe  both  the 
submission  and  award  liberally.  In  interpreting  the  sub- 
mission regard  is  principally  to  be  had  to  the  intention 
of  the  parties,  and  a  fair  and  liberal  construction  is  to 
be  adopted,  without  too  great  verbal  accuracy.  The 
court  will  transpose  or  reject  insensible  words.  Calrf- 
well  on  Arbitration,  2d  Am.  ed.  65.  The  courts  will 
always  seek  to  uphold  a  submission  in  spite  of  a  defect  in 
formality,  according  to  the  obviotts  intent  of  the  parties. 
Morse  on  Arbitration  and  Award  47,  and  thie  cases  there 
cited  in  note  6.  The  courts  will  always  seek  to  put  as 
liberal,  large  and  comprehensive  a  construction  upon  the 
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submission  as  the  apparent  intent  of  the  parties  to  itjanuary' Term. 
will  admit;  Id.  59.  Where  the  submission  is  by  no  q^  company 
means  so  definite  or  certain  as  it  should  be,  yet  if  the  de-  wheeling. 
ficiency  can  be  easily  and  surely  supplied,  the  courts  will 
seek  to  uphold  it.  Id.,  61.  Though  courts  wish  to 
have  a  submission  and  award  terminate  as  many  dis-  ' 
putes  as  are  reasonably  and  rightfully  within  its 
scope,  still  disputes  obviously  not  included,  though  so 
cognate  that  their  annexation  would  have  been  highly 
natural  and  proper,  will  not  be  added  by  a  forced  construc- 
tion. Id.  64.  Morse  in  his  work  on  Arbitration  and 
Avrard,  162,  says:  "Unless  the  statute  or  submis- 
sion, under  which  the  arbitrators  act  and  derive  their 
authority,  provide  to  a  contrary  effect  or  unless  a  con- 
trary intention  of  the  parties  can  be  clearly  and  unmis- 
takably gathered  from  the  submission  and  attendant  facts, 
the  rule  is  general  and  imperative  thatall  the  arbitrators 
must  unite  in  the  award  in  order  to  render  it  valid.  A 
difierent  rule  is  allowed  to  prevail  in  matters  of  public 
concern.  Where  persons  are  charged  with  the  perfor- 
mance of  public  duties  the  decision  of  a  majority  is 
usually  accepted.  So  it  is  with  a  bench  of  judges,  where 
the  concurrence  of  a  majority  constitutes  the  decision  of 
the  court.  But  a  submission  to  arbitration  is  a  delega- 
tion of  power  for  a  mere  private  purpose  and  the  con- 
currence of  all  intrusted  with  the  power  is  necessary  to 
its  due  execution.^'  And  in  support  of  this  proposition 
he  refers  to  a  number  of  authorities  in  note  2.  But  on 
page  163,  Mr.  Morse,  under  the  head  of  ''award  by  a 
majority,"  says :  "The  authorization  ot  a  majority  to 
make  a  valid  decision,  need  not  always  be  made  in  dis- 
tinct terms.  If  it  can  be  clearly  gathered  from  a  neces- 
sary implication,  it  may  suffice."  On  the  same  page  he 
states  the  case  of  Phippen  v.  Stickneyj  3  Mete.  (Mass.,) 
384^  as  ^'a  peculiar  case  in  which  unanimity  was  dispensed 
with."  He  also  cites  the  cases  of  BaUey  v.  BvMoii,  13 
Johns  (N.  Y.)  187,  and  Maynard  v.  Fredericky  7  Cush. 
(Mass.)   247.     In  the  case  of  Fames  v.  Fames,  41   N. 
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jMuarJ%erm.^^"^P'  ^^^^  Fowler,  Judge,  in  delivering  the  opinion  of 
Gas  coiapanr  *^®  court,  sajs,  on  page  181:  "It  is  well  settled  that 
Wheeling.  ^^^^  ^  submission,  by  parol  or  in  writing,  is  made  by 
private  parties  to  a  given  number  of  persons,  withoat 
any  express  authority,  given  or  to  be  inferred  from  the 
manner  or  circumstances  of  the  submission,  that  a  smaller 
number  may  decide,  an  award  or  decision  will  be  void 
unless  made  by  all ;  though  a  different  rule  prevails  where 
authority  is  confided  to  several  persons  in  matters  of  pub- 
lic concern/'  A  part  ot  the  syllabus  of  the  case  is  in  the 
language  of  the  Judge,  see  page  177.  In  the  case  of 
Oreen  v.  Miller ,  6  Johns.  (N.  Y.)  39,  the  syllabus  is 
"where  an  authority  is  confided  to  several  persons,  for  a 
private  purpose,  all  must  join  in  the  act ;  aliter  in  mat- 
ters of  public  concern.''  And  Judge  Thompson  in  de- 
livering the  opinion  of  the  court,  in  the  case  from  which 
the  syllabus  is  taken,  says :  "I  am,  however,  satisfied 
that  as  a  submission  to  arbitration  is  a  delegation  for  a 
mere  private  purpose,  it  is  necessary  that  all  the  arbitra- 
tors should  concur,  unless  it  is  otherwise  provided  by 
the  parties.  In  matters  of  public  concern  a  different 
rule  seems  to  prevail."  This  was  a  case  of  submission, 
by  private  parties,  for  a  purely  private  purpose,  and  was 
altogether  of  private  concern.  In  the  case  of  PaUerson 
V.  Leaviity  4  Conn.  50,  the  Chief  Justice  in  delivering  the 
opinion  of  the  court,  says :  ''If  a  power  be  of  a  public 
nature,  the  majority  may  perform  the  act  delegated,  the 
power  being  considered  joint  and  several."  And  he  re* 
fers  in  bis  opinion  to  1  Bos.  &  PuL  229 ;  King  v.  BeeUan 
3  Term  692,  and  WUhndl  v.  Oartham,  6  Term  388.  See 
also  case  of  Ex  parte  Charles  Rogers  &  Walter  Rogers^,  7 
Cowen.  (N.  Y.)  626,  and  also  note  (a)  appended  to  the 
case ;  Sinclair  v.  Ja^ksatiy  8  Cowen.  (N.  Y.)  643.  In  the 
case  of  Young  v.  Buckingham,  5  Ohio  489^  it  was  deeided 
that  commissioners  to  appraise  lands  to  be  condemned  for 
the  use  of  a  toll  bridge  across  the  Muskingum  riven 
which  was  held  to  be  a  public  use,  the  concurrence  of  a 
majority  binds  the  minority.     In  that  case  the  eommis- 
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sioners  were  appointed  by  the  court,  and  they  were  alljannar^  Term. 
present  and  acting  but  only  two  united  in  the  appraise-  ^^  com:pukT 
ment.    But  see  case  of  Jefferson  Railroad  v.  Mounts,  7    wh«eiiDg. 
Ind.  669.     Morse  in  his  said  work,  page  164,  under  the 
head    of  "the  rule  concerning  Referees,^?    says:      "A 
contrary  rule  holds  good  in  case  of  referees,  and  the  re- 
port of  a  majority  of  them  is  valid.     For  they  are  at  least 
quasi  public  officers,  persons  appointed  under  a  general 
statute,  to  perform  a  judicial  duty.^'  See  his  references  in 
note  1,  appended.     See  also    Caldwell  on  Arbitration 
2  Am.  ed.  204  in  note  1,  commencing  on  p.  203. 

The  city  of  Wheeling  is  a  municipal  corporation. 
She,  ad  a  corporation,  was  created  by  state  legislation. 
As  a  corporation  the  State  may  increase  or  diminish  her 
powers.  She  is  subject  to  the  legislative  will  of  the 
State,  and  may  be  extinguished  by  the  Legislature  at  its 
pleasure.  She  exercises  a  part  of  the  sovereign  power 
of  the  State.  She  is  a  part  of  its  governmental  power. 
She  is  not  subject  to  taxation  by  Congress  upon  her  mu- 
nicipal revenues.  United  States  v.  Railroad  Company, 
17  Wall.  (Sup.  Ct.  U.  S.)  322 ;  Dillon  on  Corporations, 
vol.  1,  ch.  4;  Angel  and  Ames  on  Corporations,  sections  16 
and  31.  In  the  case  of  the  City  of  Richmond  v.  Long^s 
Admrs.y  17  Gratt.,  375,  Judge  Rives,  in  delivering  the 
unanimous  opinion  of  the  court,  says :  ''The  functions 
of  such  municipalities  are  obviously  two  fold;  first,  po- 
litical, discretionary  and  legislative,  being  such  public 
franchises  as  are  conferred  on  them  for  the  government 
of  their  inhabitants,  and  the  ordering  of  their  public  of- 
ficers, and  to  be  exercised  solely  for  the  public  good  rather 
than  their  special  advantage ;  and  secondly,  those  ministe- 
rial, specified  duties  which  are  assumed  in  consideration 
of  the  privileges  conferred  by  their  charter.  Within 
the  sphere  of  the  former,  they  are  entitled  to  this  ex- 
emption, in  as  much  as  the  corporation  is  a  part  of  the 
govemmemt  io  that  extent,  its  officers  are  public  officers, 
and  as  such  entitled  to  the  protection  of  this  principle ; 
45 
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januwy  Term.  ^^^  Within  the  Sphere  of  the  latter,  they  drop  the  badges 
Gas  Company  ^^ their  governmental  offices  and  stand  forth  as  the  dele- 
Wheeling,  g^-tcs  of  a  private  corporation  in  the  exercise  of  their 
private  franchises,  and  amenable,  as  snch,  to  the  great 
fundamental. doctrine  of  liability  for  the  acts  of  their  ser- 
vants." See,  also,  De  Vossv.  City  of  Richmofidy  18  Gratt, 
841 ;  Bailey  v.  The  Mayor  of  the  OUy  of  New  York,  3 
Hill,  (N.  Y.)  631.  Bnt  see,  also,  on  this  subject,  per  eon-- 
tray  to  same  extent,  the  note  of  Judge  Dillon,  in  his  work 
on  Corporations,  to  section  thirty-nine  of  chapter  four, 
(vol.  1,  p.  152)  and  also  Darlington  t\  Mayor^  <fec,  31  N. 
Y.,  164;  17  Wall.  (Sup.  Ct.  U.  S.)  322.  The  opinion 
of  the  court  in  the  last  named  case  certainly  concedes 
very  great  power  to  the  legislature  of  a  state  over  muni- 
cipal corporations.  On  pages  331  and  332  of  that  opin- 
ion, it  is  said :  '^The  power  in  question  was  conferred 
because  its  exercise  concerned  the  public  and  to  benefit 
that  public.  This  power  could,  no  doubt,  have  been  im- 
posed and  its  exercise  directed  without  the  as- 
sent or  against  the  wish  of  the  corporation  or  its  citizens. 
The  state  could  do  it  for  and  on  behalf  of  the  city,  and 
without  its  intervention.  The  city  could  act  only  by  au- 
thority from  the  state.  The  state  is  itself  supreme,  and 
needs  no  assent  or  authority  from  the  city.  It  is  not  per- 
ceived that  the  act  is  less  public  and  municipal  in  its 
character  than  if  the  state  had  compelled  the  city  to  lay 
the  tax  and  make  the  appropriation  of  the  proceeds  to 
the  railroad.^'  (The  court  here  has  reference  to  the  city 
of  Baltimore  raising  money  by  the  sale  of  its  bonds  to 
the  extent  of  some  five  millions,  and  taking  stock 
to  that  amount  in  the  Baltimore  and  Ohio  Kailroad  Com- 
pany.) The  court  then  cites  with  apparent  fiivor  the 
case  of  the  Town  of  Guilford  v.  The  Board  of  Supervisors  of 
Chenango  County,  3  Kernan  (N.  Y.)  143.  See  on  this 
subject  Cooley's  Con.  Lim.,  3d  ed.,  under  the  head  of 
"Legislative  Control  of  Corporate  Property,"  pp.  236, 
236,  237,  238,  239,  and  the  many  authorities  there  cited. 


OP  WEST  VIRGINIA.  365- 

In  the  case  under  consideration  the  seventeenth  sec-jjjjj„J[®^?P^^ 
tion  of  the  act  expressly  gives  the  right  to  purchase  by.  q^  oompiiny" 
the  city,  and  provides  that  upon  said  purchase  being  wheeling, 
made  as  aforesaid,  this  pharter,  together  with  all  its  fran- 
chises, rights  and  privileges  granted, -or  intended  to  be 
granted,  under  it,  shall  be  vested  in  the  said  city  of 
Wheeling  for  the  common  benefit  of  the  inhabitants 
thereof — and  also  directs  that  the  plaintift,  upon  the 
award  being  complied  with  by  proper  deeds  or  other  in- 
stroments  of  writing,  convey  and  assure  to  the  city 
of  Wheeling  the  said  lots  or  grounds,  buildings,  appa- 
paratus,  works,  fixtures  and  property  of  said  Company 
of  plaintiff,  together  with  "this  charter,"  to  be  thereafter 
held,  used  and  enjoyed  by  the  "said  city"  for  the  benefit 
of  the  inhabitants  thereof.  Again,  in  the  fourteenth 
section  of  naid  act,  it  is  substantially  declared  that  the 
gas  furnished  by  the  plaintiff  shall  be  taken  and  con- 
sumed by  the  inhabitants  of  the  city,  and  shall  be  fur- 
nished to  the  city,  as  a  corporation,  for  lighting  the  pub- 
lic buildings,  streets,  alleys  and  public  grounds.  The 
legislature,  in  authorizing  the  purchase,  evidently  con- 
templated that  the  city  would  use  said  gas  works,  &c..  in 
the  manufacture  and  furnishing  gas  for  the  consumption 
of  the  inhabitants,  and  for  lighting  the  public  buildings, 
streets,  alleys  and  public  grounds  within  the  city  for  the 
benefit  of  the  inhabitants  thereof — in  other  words,  the 
public — and  that  the  money  with  which  the  purchase 
should  be  made,  should  be  raised  or  paid,  ultimately,  by  ' 

taxes  imposed  by  the  city  on  the  corporators  thereof. 
The  authority  to  purchase  was  evidently  given  for  the 
benefit  of  the  municipality  in  the  course  of  its  munici- 
pal business  or  duties.  In  other  words,  the  city  was 
acting  in  its  capacity  as  agent  of  the  State,  delegated  to 
exercise  certain  powers  for  the  benefit  of  the  municipal- 
ity called  the  city  of  Wheeling.  The  legislature,  and 
the  authorities  of  the  city  of  Wheeling,  decided  that 
the  investment  in  the  purchase  of  the  gas  works,  &e.y 
might  or  would  be  an  act  for  the  benefit  of  the   inhabi- 
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janiMi^^i^rm.*^'*^'^  ^^  ^^^   ^^ty  ^^  Wheeling  and  of  the  mnnicipality. 

<*M  compMi7^^^^  S^^  light  in  a  city,  and  plenty  of  it,  is  in  material 
wheaiiDg.  respects  almost  as  convenient  and  imiK)rtant  to  the  cor- 
porators and  public  as  the  streets  and  alleys,  and  the 
cheaper  it  is  furnished  the  less  the  burdens  of  the  cor- 
porators. It  seems  to  me,  all  things  considered,  that  in 
some  aspects,  at  least,  the  purchase  of  the  said  gas  works, 
&c.,  was  authorized  for  a  public  purpose,  and  that  the 
public  interest  was  and  is  concerned  to  some  material 
extent  therein  and  in  the  making  of  said  award.  I  admit 
that  a  municipal  corporation  may  incur  liabilities,  by 
contract,  and  in  some  other  respects  for  which  it  may  be 
sued  and  a  recover}'  had  against  it  as  against  a  private 
corporation,  as  abundantly  appears  by  the  cases  before 
cited  in  17  and  18  Gratt.  And  in  these  respects,  and  per- 
haps others,  a  municipal  corporation  possesses  some  of 
the  characteristics  and  qualities  of  private  corporations. 
Under  the  views  I  have  advanced  the  public  had  some 
interest,  and  was  and  is  concerned,  to  some  extent,  in 
said  purchase  and  award,  and  if  that  is  correct,  then  ac- 
cording to  some  of  the  authorities  I  have  cited,  the 
award  agreed  to  and  signed  in  this  case  by  two  of  the 
arbitrators  is  valid,  although  the  third  arbitrator  dis- 
sented. But  on  account  of  the  seeming  confusion  of  the 
authorities  on  the  subject,  and  as  I  do  not  deem  it  ma- 
terial under  the  view  I  take  of  the  award  in  other  re- 
spects to  finally  determine  it  now,  the  right  to  recon- 
sider and  re-examine  the  question  in  a  proper  future 
€ase  is  reserved  and  left  open. 

I  proceed  to  further  examine  this  award  in  other  as- 
pects, and,  after  so  doing,  I  am  of  the  opinion  that  the 
said  instrument  of  writing,  dated  the  29th  day  of  May, 
1871,  and  purporting  to  be  an  award,  is,  under  the  cir- 
cumstances, a  valid  award,  although  it  was  agreed  to  and 
signed  by  only  two  of  the  arbitrators  so  agreeing.  It  is 
manifest,  as  I  think,  and  clearly  inferrible,  from  the  read- 
ing ot  the  act  by  which  plaintiff  was  incorporated,  that 
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it  was  the  intent  and  purpose  of  the  legislature,  by  itsjj^jjj,jj.y^^j^^ 
provisions  and  manifest  objects :  gm  godiimldt 

first  That  the  Council  of  the  city  should  have,  and  whoeiing. 
was  given  by  the  said  seventeenth  section,  in  their  dis- 
cretion, the  absolute  right  to  purchase  the  gas  works  and 
property,  and  become  possessed  thereof,  after  the  expira- 
tion of  the  twenty  years  aforesaid,  and  that  the  purchase 
should  be  made  at  the  price  and  upon  the  terms  to  be 
agreed  upon  between  the  Council  of  the  city  and  the 
directors  of  the  plaintiff,  or  by  an  award  in  writing,  fix- 
ing the  price  and  terms  of  the  purchase,  made  by  arbi- 
trators. 

Second,  That,  in  the  event  the  Council  of  the  city 
elected  to  make  the  purchase,  and  the  Council  of  the  city 
and  the  directors  of  the  plaintiff  could  not  agree  upon 
the  price  and  the  terms  of  the  purchase,  the  price  and 
the  terms  should  be  fixed,  ascertained  and  determined,  a< 
all  events,  by  an  award  of  the  arbitrators. 

Third.  That  the  remedy  given  by  arbitration  should  be 
complete,  effective  and  reasonably  expeditious. 

Fourth.  That  it  should  not  be  absolutely  essential  or 
necessary  to  the  validity  of  the  award  that  more  than  a 
majority  of  the  arbitrators  should  agree  to  and  sign  the 
same — ^they  all  acting  jointly. 

Fifth.  That  the  price  and  the  terms  of  the  purchase 
should  be  fixed,  ascertained  and  determined  by  the  arbi- 
tration, and  the  purchase  and  possession  of  the  gas  works, 
property,  &c.,  by  the  Council  of  the  city,  should  be  com- 
pleted and  had  by  the  city  upon  its  complying  with  the 
terms  of  the  award  so  made  as  aforesaid,  or  in  good  faith 
offering  to  do  so  by  a  legal  tender  ofthe  money  specified, 
or  the  equivalent  of  a  legal  tender,  at  or  within  the  time 
prescribed  by  the  award.  It  would  be  a  discreditable 
reflection  upon  the  wisdom  and  foresight  of  the  legisla- 
ture to  suppose  that  it  had  given  the  Council  of  the  city 
an  absolute  right  to  purchase  the  gas  works,  property, 
&c.,  in  their  discretion,  at  their  reasonable  value,  exclu- 
ding the  value  of  the  franchise  of  the  charter  and   the 
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januaiy  Term.  ^^^^^^^^®  ^^  profits  accruiDg  to  the  Stockholders,  and 
Gu  Coinnany  ^^^  provided  specifically  but  two  modes  or  remedies  by 
Wheeling,  ^^ich  the  price  and  terms  of  the  purchase  was  to  be 
fixed,  ascertained  and  determined,  neither  of  which  was 
reasonably  certain ;  and  either  of  which  could  easily  be 
defeated  by  the  act  of  the  plaintiflF.  It  was  not  reasona- 
bly certain  that  the  Council,  and  the  plaintift 's  directors, 
could  or  would  agree  upon  the  price  or  terms  of  the  pur- 
chase; and  while  it  was  probable  that  three  persons 
chosen  in  the  manner  specified  by  the  seventeenth  sec- 
tion might  agree,  still  there  was  and  could  be  no  reason- 
able certainty  or  assurance  that  they  would  all  agree  upon 
the  price  and  terms  of  the  purchase,  and  make  and  sign 
an  award  accordingly ;  but  it  was  not  only  probable,  but 
reasonably  certain,  that  amajority  of  the  arbitrators  could 
and  would  agree  if  they  all  acted.  In  the  case  of  all 
written  laws  it  is  the  intent  of  the  lawgiver  that  is  to 
be  enforced.  "  It  is  a  rule  of  construction  that  the 
whole  is  to  be  examined,  with  a  view  to  arriving  at 
the  true  intention  of  each  part."  "  The  thing  we  are 
to  seek  is  the  thought  which  it  expresses."  The  spirit 
as  well  as  the  letter  of  a  statute  must  be  resi)ected, 
and  where  the  whole  context  of  the  law  demonstrates  a 
particular  intent  in  the  legislature  to  effect  a  certain  ob- 
ject, some  degree  of  implication  may  be  called  in  to  aid 
that  intent.  Opinion  of  Judge  Marshall  in  Duroussean 
V,  The  UnUed  States,  6  Cranch,  (Sup.  Ct.  U.  S.,)  314.  An 
authority  of  two,  to  fix  the  value  of  a  tract  of  land,  and 
if  they  cannot  agree,  to  choose  a  third,  "who,  together 
with  the  other  two,  shall  agree  on  the  price,"  does  not 
require  all  three  to  agree ;  it  appearing  that  the  j^rties 
intended  the  price  should  be  fixed  at  all  events;  if  two 
of  the  three  agree  and  the  other  dissents,  this  is  an  exe- 
cution of  the  authority.  Hobson  v.  McArthur,  16  Peter? 
(Sup.  Ct.  U.  S.,)  188.  In  this  case,  Thompson,  Judge, 
delivered  the  opinion  of  the  court,  and  in  that  opinion 
he  says  :  "It  has  been  argued,  that  this  being  a  delega- 
tion of  power  to   three,   for  a  mere  private  purpose,  all 
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must  agree,  or  the  authority  has  not  been  pursued.     Tbisj^^„^y\^^ 
may  be  admitted  to  be  the  rule,  when   the  original  dele-  ^,^^  company 
gation  of  the  power  is  to  the  three,    without   any  other    wbwiing. 
provision  on  the  subject;    but  in  construing  this  agree- 
ment, we   must   look  at  what  was  the  obvious  intention 
of  the  parties.     The  parties   clearly   intended   that  the 
valuation  should,  at  all  events,  be  made.     A   third  man 
was  not  to  be  called  in,  unless  the  two  disagreed ;  and  it 
is  an  unreasonable   construction  of  this  agreement  that 
it  was  so  framed  that  it  not  only  might  fail  to  accomplish 
the  very  object  intended,  but  that  in  all  probability,  it 
must  fail   and    become    entirely   nugatory,  as  the  third 
man  was  not  to  be    called  until    the   two  had  disagreed. 
Upon  the  construction  of  the  agreement,  that   the  three 
must  unite  in  the  valuation,  the  office  to  be  performed  by 
the  third  man  was  to  persuade   the    other   two  to  agree 
with  him.     This  could  never  have  been  the  understand- 
ing of  the  parties.     It  is  a  more  reasonable  construction 
to  consider  the  third  man  in  the  character  of  an  umpire 
to  decide  between  the  two   that  should   disagree.     This 
would  insure  the  accomplishment   of  the  object  the  par- 
ties had  in  view.     But    a   contrary   construction  would 
most    likely   defeat  the  object.     Upon  this  view  of  the 
agreement,  the  valuation  by  two  of  the    appraisers    was 
within  the  submission."     This  opinion  strongly  supports 
the  view  I  have  expressed  above,  as  to  the  validity  of  the 
award  in  question   here,  and  much  that  is  contained  in 
that  opinion  applies  forcibly  and  directly  to   the  proper 
interpretiition  of  said  seventeenth  section,    touching  the 
award.     When  we  consider   the  object   and    purpose  of 
the  legislature,  as  well   as  its  importance,  in  authorizing 
an   absolute   right   of  purchase  of  plaintiff's  gas  works 
and  property,   as  provided  in    said  seventeenth  section, 
it  seems  to  me  to  so  construe  that  section  as  to  require  all 
three  of  the  arbitrators  to  sign  the  award  fixing  the  price 
and  terras  of  purchase,  to  make  it  valid,  would  be  absurd 
and  unreasonable,  and  would  defeat  the  object  of  the  sec- 
tion.    For  these  reasons  I  consider  and  am  of  the  opin- 
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janoOT  Term.  '^^^  *^^*  ^^  instrument  of  writing,  bearing  date  the 
GMO)m   n   ^^^^  ^*y  ^^  May,  1871,    purporting  to  be  an  award,  is 
Wheeling,    w^^^^'"^  ^^^  provisioHs  of  the  said   seventeenth  section  of 
the  act  of  the  General   Assembly  of  Virginia,   incorpo- 
rating the  plaintiff,  and  that  it  is  a  valid  award. 

It  is  argued  by  the  defendant's  counsel  that  the  plain- 
tiff's Company  is  a  manufacturing  company  and  its  act 
of  incorporation  within  the  meaning  and  purview  of  the 
the  fifteenth  section  of  the  act  of  the  General  Assembly 
of  Virginia,  hereinbefore  quoted,  and  that  the  seven- 
teenth section  of  chapter  sixteen  of  the  code  of  Virginia 
of  1819  before  mentioned  and  quoted,  applies  to  the 
seventeenth  section  of  the  plaintiff's  act  of  incor- 
poration and  operates  thereon  in  the  construction  thereof. 
The  plaintiff's  charter  was  passed  March  18,  1850,  and 
took  effect  from  its  passage ;  The  defendant's  assent 
was  given  April  29,  1850,  and  the  plaintiff's  Company 
was  organized  May  11,  1850 — the  capital  stock  of  $50,- 
000  having  then  been  subscribed  and  taken.  The  code 
of  1849  was  passed  August,  1849,  but  did  not  take  effect 
until  the  first  day  of  July,  1850;  which  was  after  the 
plaintifPs  charter  took  effect,  and  near  two  months  only 
after  plaintiff's  Company  was  organized,  and  the  fifteenth 
section  of  said  act  of  1837  provides  that  all  acts  for  the 
incorporation  of  manufacturing  companies  shall,  at  all 
times,  after  the  lapse  of  fifteen  years  from  the  organiza- 
tion of  the  company,  be  liable  to  be  amended  or  repealed 
at  the  pleasure  of  the  legislature.  It  is  not  necessary 
to  decide  this  question  as  under  the  view  I  take  of  the 
case  it  does  not  properly  arise. 

But  as  it  is  evident  that  it  is  contemplated  by  said 
seventeenth  section  of  plaintiff's  act  of  incoriK)ration, 
that  plaintiff  should  have  only  the  reasonable  value  of 
the  property  in  money  from  the  defendant,  it  is  argued 
with  great  force  and  plausibility  that  said  rule  third 
of  the  sixteenth  chapter  of  the  code  of  1849  may 
properly  be  applied  to   the  award    in  this  case,  if  neces- 
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sary,  as  merely  effecting  the  remedy  for  the  enforcemcntj^jjjJ^^^''Ji,^^^j 
of  the  absolute  right   of   purchase  given  the  defendant,  ^^^^^  company 
but  I  deem  it   unnecessary  to  decide   that  question   now    whJaing. 
as  I  do  not  deem    it    material  under  tb.e    views  I  have 
already  expressed,  as  to  the  validity  of  the  award,  upon 
other  grounds. 

The  twenty-third  section  of  chapter  fifty-two  of  the 
Code  of  1868  provides  that  "corporations  now  existing 
shall  continue  to  exercise  and  enjoy  their  powers  and 
privileges  according  to  their  respective  charters  and  the 
laws  now  in  force,  and  shall  continue  subject  to  all  the 
liabilities  to  which  they  are  now  subject ;  except  so  far 
as  such  powers,  privileges  and  liabilities  are  modified  or 
controlled  by  this  act."  It  is  argued  by  the  counsel  of  de- 
fendant that  as  the  Code  of  1868  of  West  Virginia,  like 
thecodeofl849  of  Virginia,  is  but  one  act,  that  under  the 
provisions  of  the  section  of  the  code  of  1868  last  above 
quoted,  and  the  fifteenth  section  of  the  said  act  of  1837, 
the  second  paragraph  or  rule  of  the  seventeenth  section 
of  chapter  thirteenof  the  Code  of  1868,  which  I  have  be- 
fore quoted  and  copied  herein,  may  properly  be  applied 
to  the  seventeenth  section  of  plaintiff^s  charter  as  to  the 
authority  of  the  majority  of  the  persons  chosen  to  arbi- 
trate;  and  to  so  apply  it  a  majority  of  the  arbitrators 
would  be  clearly  authorized  to  make  the  award.  As  the 
the  fifteenth  section  of  the  said  act  of  1837  seems  to  have 
been  in  force  at  the  passage  of  plaintiff's  charter,  by  the 
express  provisions  of  said  fifteenth  section  the  plaintiff^s 
charter,  became  subject  thereto  as  to  the  power  of  the 
Legislature  to  amend  as  much  as  though  it  was  incorpor- 
ated therein  as  a  part  thereof — plaintiff's  charter  not 
containing  an  express  provision  to  the  contrary.  The 
Code  of  1868,  by  its  express  provisions,  took  eftect  on 
the  first  day  of  April,  1869,  more  than  fifteen  years  after 
the  organization  of  plaintiff's  Company.  According  to 
the  provisions  of  the  seventeenth  section  of  chapter 
thirteen  of  the  Code  of  1868,  rule  the  second  of  that  sec- 
46 
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janHttrV'Tcrni.  ^^^"  ^^Y  ^^    properly    applied^  and    resorted  to  by  the 
~— Court  in  the  construction  of  section   seventeen  of  plain* 

Uas  Cora  pa  Dy  *^ 

wiieeiin  ^^^^^  charter  an  intent  different  from  the  provision  of 
said  second  rule,  on  the  part  of  the  Legislature 
"not  being  apparent  from  the  context"  in  my  judge- 
ment. If  it  was  apparent  from  the  context  of  the 
plaintiff's  charter,  and  the  seventeenth  section  thereof, 
that  it  was  the  intent  of  the  Legislature  that  all  three  of 
the  persons  chosen  to  arbitrate  should  concur  in  the 
award  then  said  second  rule  could  not  be  properly  ap- 
plied by  the  Court  in  the  construction  of  the  section  so  as 
to  effect  or  alter  its  apparent  intent.  But  in  my  judge- 
ment it  is  not  apparent  by  the  plaintiffs  charter,  and  the 
seventeenth  section  thereof,  tliat  an  intent  on  the  part  of 
the  Legislature,  different  from  the  provision  of  said  sec- 
ond rule  existed. 

I  now  proceed  to  ascertain  whether  the  circuit  court 
erred  in  permitting  said  award  to  go  in  evidence  to  the 
jury.  From  the  evidence  given  to  the  jury,  as  I  have 
stated  it,  as  appearing  in  bills  of  exception  Nos.  1  and 
2  and  the  law  applicable  to  such  a  case,  the  circuit  court 
properly  permitted  the  award  to  go  in  evidence  to  the 
jury  and  that  it  did  not  err  in  this  respect.  The  evi- 
dence given  to  the  jury  tended  to  prove  that  on  the  29th 
day  of  May,  1871,  the  date  of  the  award  and  after  the 
award  was  made  and  signed  it  was  delivered  to  both 
plaintiftand  defendant.  Plaintiff,  therefore,  on  that  day, 
had  notice  of  the  award  and  its  contents  and  the  right  of 
defendant  to  pay  or  tender  the  price  specified  in  the 
award  on  any  day  after  the  date  thereof,  within  the  tinie 
specified  therein.  The  office  of  the  plaintiff  was  the 
most  appropriate  and  proper  place  for  the  defendants  to 
pay  or  tender  the  price  in  money,  specified  in  the  award. 
If  the  directors  of  the  plaintiff  did  not  specially  and 
specifically  direct  or  authorize  the  plaintiff's  president 
or  secretary  (who  was  also  the  treasurer  of  plaintiff,)  to 
accept  or  receive  from  defendant  the  said  price  money, 
prior  to  the  first  day  of  June,   1871,  when  tendered,  it 
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was  not  because  of  the  fault  or  neglect  of  the  defendantj^^^j^^^^^^gyj^j 
and  the  defendant  can  not  be  injured  or  effected  in  its  ^^^^  company 
rights  thereby  in  the  least.  The  tender  of  the  amount  whoeiinjr. 
of  money  specified  in  the  award  to  the  president  and  sec- 
retary of  plaintiff,  by  the  authorized  agents  of  the  defen- 
dant at  the  office  of  the  plaintiff,  as  and  under  the  cir- 
cumstances which  the  evidence  stated  in  bills  of  excep- 
tion Nos.  1  and  2,  tends  to  show,  was  a  good  and 
sufficient  tender  in  law,  and  as  it  was  refused  by 
the  president  and  secretary,  the  defendant's  authorized 
agents  at  once  deposited  the  money  in  a  bank,  close  and 
convenient,  for  the  use  and  subject  to  the  order  of  plain- 
tiff*, of  which  plaintiff  through  its  president  and  secreta- 
ry then  and  there  had  notice.  The  evidence  clearly 
tends  to  show  that  the  defendant  did  all  it  could  to  com- 
ply with  the  terms  of  the  award,  and  all  justice  or  the 
law  should  require.  It  is  laid  down  by  Greenleaf  that 
"it  is  a  good  payment,  if  made  to  a  person  sitting  in  the 
counting-room  of  the  creditor  with  account  books  near 
him,  and  apparently  interested  with  the  conduct  of  the 
business,"  2  Green.  Ev.  section  518.  And  in  section  six 
hundred  and  six  of  same  book  it  is  declared  that  "gener- 
ally, if  a  tender  be  made  to  a  person  whom  the  creditor 
permits  to  occupy  his  place  of  business,  in  the  character 
of  his  clerk  or  agent,  it  is  a  good  tender  to  the  creditor." 
In  the  cass  of  SouthiGorth  v.  Smith,  decided  by  the  su- 
preme court  of  Massachusetts — It  was  decided  that  "when 
a  party  designedly  absents  himself  from  home,  for  the 
fraudulent  purpose  of  avoiding  a  tender,  he  can  not  ob- 
ject that  no  tender  was  made."  And  also  that  "if  A, 
the  purchaser  of  real  estate  at  a  sale  on  execution,  when 
B.  a  purchaser  of  the  debtor's  right  to  redeem,  attempts 
to  make  him  a  tender  of  the  money  due,  is  absent  from 
home  by  necessity  or  other  cause,  and  without  any  in- 
tention to  evade  a  tender,  and  in  consequence  of  such 
absence,  and  by  the  use  of  due  diligence,  B.  is  unable  to 
find  A.  or  any  person  authorized  to  act  in  his  behalf  and 
is  thereby  prevented  from  making  the  tender  seasonably, 
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January^  Term.  "^  forfeiture  of  the  estate  is  thereby  incurred ;  and  in 
Gas  couiixiny  ^^^^  ^  case,  it  is  uot  ncccssary  that  there  should  be  a 
whMiing  precise  and  accurate  count  of  the  money,  provided  B.\vas 
prepared  to  make  the  tender ;  that  B.  should  offer  the 
money  to  any  one,  or  leave  it  where  A.  could  control  it." 
7  Cush.  (Mass.)  391.  This  decision  was  made  in  au  action 
brought  by  B.  against  A.  to  recover  laud.  Bills  of 
exception  Nos.  1  and  2,  nor  either  of  them,  state  or  cer- 
tify that  the  defendant  did  not  give  evidence  to  the  jury 
tending  to  prove  other  or  additional  facts  than  those  sta- 
ted in  the  said  bills  of  exception,  nor  is  that  fact  stated 
or  certified  anvwhere  in  the  record. 

The  evidence  also  tends  to  show  that  if  plaintiff  did 
not  receive  the  money  it  w'as  not  because  it  was  not  prop- 
erly tendered  or  deposited  in  bank,  nor  for  any  cause 
save  and  accept  that  plaintiff  denied  the  validity  of  the 
award.  But  the  evidence  further  shows  that  nearlvoae 
year  prior  to  the  commencement  of  this  suit,  on  plain- 
tiff's motion  in  a  chancery  cause  then  pending  on  the 
chancery  side  of  tlie  circuit  court  of  Ohio  county,  w^herein 
it  was  and  is,  plaintiff,  and  the  defendant  and  others,  de- 
fendants, procured  the  court  to  assume  to  take  control  of 
the  money  so  deposited  in  the  bank  and  bring  it  into 
that  cause  by  ordering  it  to  be  paid  into  the  hands  of 
Daniel  C.  List,  the  receiver  of  the  court,  upon  the  terms 
stated  in  the  order.  The  evidence  given  to  the  jury  by 
the  defendant  further  tends  to  show  that  after  defend- 
ant had  tendered  and  deposited  the  money,  as  before 
stated,  and  after  notice  to  the  plaintiff's  president  and 
secretary  of  its  intention  to  do  so,  on  the  said  1st  of  June, 
1871,  the  defendant,  by  its  authorized  agents,  obtained 
peaceable  possession  of  the  property  in  the  dechiratioa 
mentioned,  from  the  plaintiff's  superintendent  and  em- 
ployees, without  objection  from  them  at  the  time,  under 
a  claim  of  the  defendant,  of  its  right  so  to  do.  And  under 
said  claim  of  right  the  defendant  continued  and  remained 
in  the  possession  of  said  property  until  the  commence- 
ment of  this  suit  and  presumptively  until  the  present. 


OF  WEST  VIRGINIA.  366 

This  suit,  for  some  cause,  was  not  commenced  until  No-j^^^j^^^^y^^^i^ 
vember,  1872,  some  sixteen  or  seventeen  months  after  ^j^^^  compony 
the  possession  was  taken  by  defendant  of  the  property,  wheeling. 
The  seventeenth  section  of  plaintiff's  charter  contains  the 
contract  between  plaintiff  and  defendant  and  the  State. 
The  plaintiff^  consented  to^  and  agreed  to  be  bound  by, 
that  contract  by  accepting  the  charter  containing  the  sec- 
tion,* and  organizing  and  acting  under  it.  It  received 
and  enjoyed  the  powers  and  the  benefits  and  exclusive 
privileges  and  franchises  granted  by  the  charter  for  the 
period  of  twenty  years,  without  hindrance,  interruption 
or  obstruction,  so  far  as  the  record  discloses,  from  any 
quarter.  The  defendant,  as  we  have  seen,  consented  to, 
and  agreed  to  be  bound  by,  the  provisions  of  plaintiff*'s 
charter,  embracing  said  seventeenth  section,  by  the  solemn 
ordinance  of  its  Council.  The  award  fixing,  ascertaining 
and  determining  the  price  and  the  terms  of  the  purchase 
of  the  plaintiff's  gas  works,  &c.,  was  made  and  delivered 
to  the  parties  on  the  29th  day  of  May,  1871,  under  and 
pursuant  to  the  law  and  the  contract.  No  sufficient,  well- 
founded,  legal  objection  to  the  award  is  disclosed  or  pre- 
sented in  the  cause.  Under  this  state  of  the  case,  and 
the  facts  which  the  evidence  given  to  the  jury  tends  to 
prove,  in  legal  contemplation,  the  plaintiff^,  as  to  the 
property  mentioned  in  said  award,  a  part  of  which  is  the 
same  in  the  declaration  demanded  and  in  controversy  in 
this  suit,  stands  to  the  defendant  in  the  relation  of  vendor, 
and  the  defendant  to  the  plaintiff  in  the  relation  of  ven- 
dee. And  the  defendant,  being  in  possession  of  the  prop- 
erty as  a  vendee  or  purchaser  of  the  plaintiff*,  its  vendor, 
bis  defense  set  up  in  bar  of  the  plaintiff's  action,  and 
which  the  evidence  prove,  or  tends  to  prove,  so  fiir  as 
disclosed  by  bills  of  exception  Nos.  1  and  2,  is 
covered  and  embraced  by  the  twentieth  section  of  chap- 
ter ninety  of  the  Code  of  this  State.  It  seems  that  in 
some  cases,  an  award  will  pass  the  title  to  personal  prop- 
erty. Morse  on  Awards  509,  510.  But  it  seems  to  be 
settled  in  England  and  America  that  an  award  is  inop- 
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january'Tenii.  ^rative  foF  the  purposc  of  actually  passing  the  legal  title 
Ctw  Company  *^  ^^^^^  f  ^^^  ^^  ^^  irequently  good  as  an  estoppel  between 
Wheeling,  the  parties  to  the  submission.  Id.  611,  In  England  and 
the  United  States  it  is  universally  acknowledged  as  law 
that  courts  of  chancery  have  power  to  compel  the  specific 
performance  of  awards,  provided  no  adequate  remedy 
exists  at  law.  Thus,  if  the  award  call  for  a  conveyance 
of  lands.  Id.  603  and  604.  In  Jones  v.  Boston  Jftll  Cor^ 
jpo7-a<tori,  Chief  Justice  Parker  said  its  "true  footing^'  is 
"  the  specific  performance  of  a  contract  in  writing ;  for 
the  submission  is  the  agreement.  It  is  virtually  a  con- 
tract to  do  what  shall  be  awarded ; .  and  there  does  not 
seem  to  be  any  reason  why  it  is  not  as  much  the  subject 
of  equity  power  as  if  the  contract  were  complete  without 
the  interference  of  an  arbitrator."  4  Pick.  (Mass.)  507. 
By  reference  to  5  W.  Va.  448,  it  will  be  seen  that  at 
the  July  term,  1872,  of  the  then  Supreme  Court  of  Ap- 
peals of  this  State,  this  award  was  considered  and  pass- 
ed upon,  in  some  respects,  by  that  Court.  From  the 
statement  of  the  case  and  the  opinion  of  the  Court  it 
would  seem  that  the  Gas  Company  filed  a  bill  in  the 
circuit  court  of  Ohio  county  to  set  aside  said  award, 
among  other  things,  because  of  alleged  partiality  and 
misconduct  of  John  McLure,  one  of  the  arbitrators  who 
signed  the  award.  Judge  Maxwell,  in  delivering  the 
opinion  of  the  Court,  said,  "It  appears  that  Eoff,  the  ar- 
bitrator chosen  by  the  Gas  Company,  is  a  stockholder  in 
the  Company  and  interested  in  the  result  of  the  arbitra^ 
tion,  and  that  he  was  appointed  arbitrator  because  he  was 
a  stockholder  and  because  it  was  understood  that  Mc- 
Lure was  to  be  appointed  by  the  city.'^  Again  he  says, 
"without  commending  the  expediency  of  such  refers 
ences,  the  court  can  entertain  no  doubt  of  the  validity  of 
an  award  made  under  such  circumstances,  nor  could  the 
parties  be  heard  to  impeach  the  award  in  this  case  under 
the  circumstances  of  the  appointment  and  conduct  of  the 
arbitrators.  Especially  should  this  be  so,  when,  so  far 
as  the  record  discloses,  the  amount  of  the  award  seems 
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to  be  fair."  He  further  says,  upon  the  whole  case^j^^^ J^^?^^^ 
"therefore  the  award  ought  not  to  be  disturbed.  There  ^^  couipMy 
is  no  other  ground  of  equity  set  up  in  the  bill,  unless  wheeling. 
the  court  should  be  of  opinion  to  set  aside  the  award, 
biit  as  this  Court  fiiils  to  see  any  good  cause  to  set  the 
award  aside,  the  other  questions  cannot  be  considered.'^ 
But  the  Judge  immediately  afterwards  says,  "The  ques- 
tion as  to  the  sufficiency  or  insufficiency  of  the  award  on 
account  of  but  two  of  the  arbitrators  agning  it  cannot 
be  determined  by  this  court  for  want  of  jurisdiction/' 
It  seems  to  be  apparent  that  Judge  Maxwell,  by  the 
last  paragraph  meant  and  intended  simply  to  say, 
that  the  &ct  that  the  award  was  only  signed  by  two  out 
of  the  three  chosen  arbitrators  was  not  sufficient  to  give 
a  court  of  equity  jurisdiction  ot  a  bill  to  set  aside  the 
award,  or  declare  it  void  for  that  cause.  This  was  one 
of  the  reasons  alleged  in  the  bill,  (as  I  understand  the 
case  as  reported)  why  the  award  should  be  set  aside  or 
declared  void  by  a  court  of  equity.  The  Judge,  in  all 
other  parts  of  his  opinion,  evidently  treats  the  award  as 
not  being  void  at  law  for  any  cause  appearing  on  its 
fibce.  If  an  award  is  on  its  face  void  at  law,  I  appre- 
hend a  court  of  equity  will  rarely  take  jurisdiction  of 
a  bill  to  set  aside  the  void  award  because  of  alleged  mis- 
conduct in  some  of  the  arbitrators.  Generally,  so  to  do 
would  be  a  work  of  supererogation.  In  such  a  case  the 
award  bears  its  invalidity  on  its  face  wherever  presented, 
and  a  decree  of  a  court  declaring  it  void  would  not  add 
to  its  invalidity.  I  do  not  now  ascertain  that  no  case 
can  be  presented  where  a  court  of  equity  will  entertain 
a  bill  to  set  aside  an  award  which  is  on  its  face  void.  I 
only  mean  to  say  that  generally  the  exercise  of  jurisdic- 
tion, in  such  a  case,  is  unnecessary  for  relief  or  protec- 
tion in  any  forum,  for  any  purpose,  and  that  courts  of 
equity  will  not  take  and  exercise  jurisdiction  for  vain 
and  useless  purposes. 

Entertaining  the  views  I  have  declared  in  the  prem- 
ises, I  am  of  opinion  and  consider  that  there  was  and  is 
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Januar^y'Term. '^^  error  in  the  rulings  and  decisions  of  the  circuit  court. 
Gas  Company  ^"  ^'^®  fivst,  second,  third,  fourth,  fifth,  seventh,  eighth, 
whwHng.    ^iJ^th,  tenth,  eleventh  and   twelfth   bills   of  exception 
mentioned. 

The  instruction  asked  for  by  the  plaintiff  in  the  sixth 
bill  of  exception  mentioned  to  be  given  by  the  court  to 
the  jury  was  "that  in  order  to  perfect  the  equitable  title 
set  up  as  a  defense  to  this  action,  a  proper  legal  ten- 
der must,  among  other  things,  be  proven  to  the  satisfac- 
tion of  the  jury."  This  instruction  was  asked  after  evi- 
dence was  given  to  the  jury  as  set  forth  in  bills  of  excep- 
tion Nos.  1  and  2,  as  stated  in  said  bill  of  exceptions 
No.  6.  As  has  been  stated,  this  instruction  was  refused 
by  the  court.  This  instruction  is,  I  think,  justly  sub- 
ject to  criticism  and  objection  for  vagueness,  and  as  be- 
ing well  calculated  to  mislead  and  deceive  the  jury  in 
this  case.  It  is  asked  to  be  given  as  an  abstract  proposi- 
tion of  law,  and  assumes  that  a  proper  legal  tender  must, 
among  other  things,  be  proven  to  the  satisfaction  of  the 
jury  in  order  to  perfect  the  equitable  title  set  up  as  a 
defense  to  this  action.  What  do  the  words,  "proper  le- 
gal tender,"  as  employed  in  this  instruction  mean,  or 
what  construction  might  a  jury  reasonably  place  upon 
them  ?  Do  they  mean  that  the  defendant  should  have 
acttially  tendered  the  price  fixed  in  the  award  in  money 
to  the  directors  of  the  plaintiff,  or  to  the  stockhold- 
ers of  the  plaintiff,  in  order  to  perfect  the  defendant's 
equitable  title  to  the  property,  set  up  by  the  defense,  or 
to  some  person,  or  persons,  specially  and  expressly  au- 
thorized for  the  purpose  by  the  plaintiff's  directors?  It 
is  manifest  that  a  jury  might  give  to  the  wordsemployed 
such  construction  and  be  thereby  deceived  and  mislead  as 
to  the  law.  To  whom  is  it  meant  by  the  words  employed 
the  tender  should  have  actually  been  made?  The 
instruction  does  not  specify.  The  jury  is  left  to  deter- 
mine the  legal  question  as  to  what  persons  or  officers  of 
the  plaintiff  a  tender  made  to  of  the  money  were 
proper  persons  to  pay  or  teuderpaymentof  the  money  to. 
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Again  the  instruction  does  not  say  tender  of  what,jg^^^?i^^^j^ 
whether  the  price  in  money  fixed  in  the  award  or  some-  ^^  company 
thing  else.  But  there  is  another  objection  to  this  in-  wheeling, 
struction  which  is  perhaps  more  serious  than  those  already 
suggested  and  that  is  that  the  instruction  assumed  that 
there  must  have  been  a  proper  legal  tender  made  in  or- 
der to  complete  the  defendant's  equitable  title  to  the  pro- 
perty. This  I  apprehend  is  not  sound  law  according  to 
the  decision  in  7  Cush.  to  which  I  have  already  referred. 
If  the  defendant  after  the  award  was  made  and  notice  to 
the  plaintiif  and  defendant,  thereof^  and  within  the  time 
specified  in  the  award  had,  by  its  proper  officers  or  agents, 
gone  to  the  plaintiff's  office  at  seasonable  hours  of  the 
day  ready  and  prepared  to  tender  the  price  money  to  the 
plaintiff  and  for  the  purpose  of  tendering  and  paying  the 
money  to  the  plaintiff  in  good  faith  and  then  and  there 
ofiered  to  pay  the  money  to  the  persons  or  officers  of  the 
Company  there  found  and  was  prevented  from  paying  the 
money  or  tendering  it  to  the  plaintiff  because  the  per- 
sons or  officers  there  found  were  not  actually  authorized 
to  receive  it  by  plaintifi  and  on  account  thereof,  the  de- 
fendant was  prevented  from  tendering  or  pay  ing  the  money 
to  plaintiff,  or  any  person  or  officer^  actually  authorized 
by  plaintiff  to  receive  it,  the  equitable  title  of  the  de- 
fendant to  the  property,  could  not  be  prejudiced  thereby, 
bnt  for  many  purposes  it  would  be  perfected  as  much  as 
though  it  had  actually  tendered  the  price  money  to  the 
plaintiff  or  to  its  directors — In  that  case  the  defendant 
would  have  complied  with  the  award  and  the  terms 
thereof,  so  far  as  it  was  reasonably  in  its  power,  and  its 
fiiilure  was  not  because  of  its  neglect  or  default,  but  be- 
cause of  the  de&uliand  neglect  of  the  plaintiff.  In  a 
word  if  the  defendant  did  all  it  reasonably  could  in  good 
faith  to  tender  aud  pay  the  price  money  to  the  plaintiff 
according  to  the  terms  of  the  award,  and  was  prevented 
therefrom  by  the  absence  or  default  of  the  plaintiff  to 
have  or  provide  any  person  at  its  office  authorized  to  re- 

47 
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janotf  j^erm.  ^^^ve  the  money,  the  defendant's  equitable  title  to  the 
qm  coinpan7P'^P^^y  could  not  thereby  be  prejudiced  in  any  essential 
WheeiiBg.    Particular  so  as  to  deprive  it  of  any  of  its  equitable  rights 
in  or  to  the  property,  and  practically  it  would  stand  for 
many  purposes,  so  far  as  its  equitable  title  to  the  property 
was  concerned,  just  as  though  it  had  made  an  actual  ten- 
der of  the  money  to  the  plaintiff.     But  if  it  be  admitted 
that  the  instruction,  as  asked,  contains  a  sound  abstract 
proposition  of  law  and  is  relevant  ic  the  evidence  before 
the  jury,  still  I  am  clear  in  my  mind  that  the  plaintiffwas 
not  in  fact  and  could  not  be  prejudiced  by  the  failure  of 
the  court  to  give  it  to  the  jury  in  the  language  asked  by 
the  plaintiff  because  the  court  did  in  substance  and  effect 
give  the  said  instruction  to  the  jury  in  and  by  the  instruc- 
tion it  gave  to  the  jury,  as  far  as  proper,  at  the  instance  of 
the  defendant  which  is  stated  in  the  twelfth  bill  of  ex- 
ceptions.    The  court,  as  shown  by  the  twelfth  bill  of  ex- 
ceptions, did  clearly  instruct  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  defendant,  by  its  au- 
thorized agents,  on  the  first  day  of  June,  1871,  at  the 
office  of  the  plaintiffdid  tender  to  the  president  and  secre- 
tary of  the  plaintiff  the  sum  of  money  specified  in  the 
award  of  the  19th  of  May,  1871,  as  and  for  the  ascer- 
tained price  and  value  of  the  premises  in  controversy  and 
the  other  property  in  said  award  referred  to,  &c.,  then 
the  action  of  the  defendant  was  a  sufficient  compliance 
with  the  award.     This,  I  think  is  a  practical  instruction 
and  relevant  to  the  evidence  and  substantially  embraces 
-    the  instruction  asked  by  the  plaintiff  by  clear  implication^ 
at  the  least.     In  truth  there  is  no  conflict  or  contest  in 
the  evidence  or  otherwise  in  the  case  about  the  fiact  o 
the  price  money  having  been  tendered  to  the  president  and 
secretary  (who  was  also  treasurer)  of  the  plaintiff  on  the 
first  day  of  June,  1871,  at  the  Company's  office,  before 
possession  of  the  property  was  taken  by  the  defisndant — 
the  only  contest  or  dispute  in  the  case  respecting  the  ten- 
der being  made,  was  and  is  whether  the  tender  made  to 
the  president  and  secretary  of  the  plaintiff  at  its  ofiSee, 
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was  a  good  and  sufficient  tender  under  the  circumstances  j^„„^J*^^^^ 
of  the  case  as  stated  in  the  premises.  And  as  before  sta-  q^  compMif 
ted  I  think  the  tender  so  made  to  the  president  and  sec-  wheiung. 
retary  of  the  plaintiff  at  the  office  of  the  plaintiff  was  a 
good  and  sufficient  tender  in  law,  or  in  other  words,  a 
proper  legal  tender.  And  further  I  feel  bound  to  declare 
thotl  am  nnable  to  see,  under  the  cireiimstanoeB  before  sta* 
ted,  that  the  plaintiff^  was  or  could  have  been  prejudiced  in 
the  leaatby  the  court  having  refused  to  give  the  said  in- 
struction mentioned  in  bill  of  exceptions  No.  6  as  asked — 
In  the  language  of  Judge  Roane,  in  the  case  of  Preston  v. 
Harvey,  2  H.  AM.  67.  "The  doctrine  seems  to  be  estab- 
lished that  a  party  shall  not  complain  of,  or  reverse  a  judg- 
ment for  an  error  which  is  beneficial  to  him.  It  is  but 
pursuing  the  same  principle  to  say  that  a  judgment  shall 
not  be  reversed  for  an  erroneous  decision,  unless  some 
injury  could  j!>o«6i6/^  have  resulted  therefrom  to  the  party 
appealing.  The  Court  does  not  sit  here  to  reverse  judg- 
ments for  erroneous  opinions  on  mere  abstract  or  imma- 
terial questions,  but  to  give  redress  to  parties  grieved  by 
the  decisions  of  an  inferior  court.^^  "The  court  mav  re- 
fuse  to  give  an  instruction  because  it  is  so  obs(;urely  ex- 
pressed as  to  leave  in  doubt  the  meaning  intended/ 
Lev€L8ser  v,  Washbumy  11  Gratt.,  572;  Harvey  v,  Epee,  12 
Gratt.,  153.  "An  instruction  which  is  susceptible  of  two 
constructions,  one  of  which  is  erroneous,  and  which 
may,  therefore,  mislead  the  jury,  should  not  be  given.'' 
Virginia  Central  R.  R.  Co.  v.  San^^er,  15  Gratt.  230; 
BosweWa  Ca^,  20  Jd,  860.  "If  an  instruction  asked  does 
not  correctly  expound  the  law,  the  court,  as  a  general  rule, 
may  refuse  to  give  it,  and  is  not  bound  to  modify  it,  or 
give  any  other  instruction  in  its  place,''  Rosenbauma  v. 
Weeden,  18  Gratt.,  785.  "Though  an  instruction  is  not 
wholly  correctj  yet  if  the  general  refusal  of  it  may  mis- 
lead the  jury,  the  court  should  accompany  the  refusal 
with  an  explanation  to  the  jury,  or  should  give  them  an 
instruction  stating  the  correct  proposition;''  17  Gratt., 
472. 
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Janwy^erm.  ^^  ^^^^  ^^  ^^^  subject,  Hopkius  V.  RichardsoTi,  9 
osa  Company  Grratt.,  486;  Early  v.  Oarland,  13  Gratt.  1  :  BcUtimare  & 
Wheeling.  ^^^^  Railroad  Co.  v.  Polly y  14  Gratt.,  447;  Ward^. 
Chum,  18  Gratt.,  801.  At  the  first  glance  there  seems 
to  be  some  clashing  and  inconsistency  in  the  decisions  of 
some  of  these  cases,  but  a  close  examination  and  analysis 
will,  I  think,  harmonize  them.  Perhaps  some  of  them 
may  need  some  modification,  on  a  proper  occasion.  Ques- 
tions not  dissimilar  in  principle  to  that  now  under  con- 
sideration have  been  considered  and  acted  on  by  this 
Court.  In  the  case  of  Beatiy  v.  B.  <fe  0.  R.  R.  Co,  6  W. 
Va.,  389,  it  was  decided  that  "An  instruction  given  by 
the  court,  which,  upon  the  state  of  the  evidence  given  by 
the  party  excepting,  could  not  be  injurious  to  him,  is  no 
ground  for  reversing  the  judgment."  See  also  Oolvin  c. 
Menifee,  1 1  Gratt.,  87.  Most  that  I  have  said  in  relation 
to  the  instruction  stated  in  the  sixth  bill  of  exceptions, 
and  most  of  the  authorities  cited  bearing  thereon,  apply 
to  the  seventh,  eighth  and  tenth  bills  of  exception  and 
the  instructions  therein  stated,  as  well  as  other  principles 
and  law  hereinbefore  stated. 

No  exception  appears  to  have  been  taken  to  the  judg- 
ment of  the  court  in  overruling  the  plaintiflPs  motion  to 
set  aside  the  verdict  and  judgment  in  the  cause ;  it  is 
therefore  unnecessary  to  consider  the  action  of  the  court 
in  this  respect. 

Upon  full  consideration  of  the  whole  case  it  seems  to 
me  that  there  is  no  error  in  the  judgment  of  the  circuit 
court,  for  which  the  same  should  be  reversed  for  the 
reasons  above  stated.  The  judgment  of  the  circuit  court 
must,  therefore,  be  affirmed  with  costs  and  $30  damages 
to  the  defendant  in  error  against  the  plaintiff  in  error. 

Hoffman  and  Moore,  Judges,  concurred, 

Paull,  Judge,  did  not  sit  in  the  argument  and  decision 
of  this  case,  by  reason  of  being  a  tax  payer  and  resident 
of  the  said  city  of  Wheeling. 

Judgment  Affirmed. 
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Mercer  Academy  v.  Rusk. 

March  4,   1875. 

1.  "When,  in  a  deed  of  bargain  and  sale,  made  by   a  contributor  to  an         1875. 

incorporated  academy,  the  clause  of  conveyance  to  the  president  ^"^'*^y 
and  trustees  is  accompanied  by  general  words,  that,  alone,  might  ■     ^ 

or  might  not  create  or  imply  a  condition,  upon  the  failure  to  per- 
form which  the  estate  in  the  president  and  trustees  would,  ipso 
facto,  or  upon  entry,  determine  and  revert  to  the  bargainor,  fol- 
lowed by  words  declaring  and  defining  a  condition  on  which  the 
estate  will  revert;  and,  in  a  subsequent  deed,  without  the  appear- 
ance of  any  other  intent  than  the  release  and  extinguishment  of 
the  right  of  reverter,  the  general  words  arc  transcribed,  and  the 
special  provision  is  omitted — the  former  words  are  not  construed 
to  create  or  imply  such  a  condition. 

2.  In  an  action  of  ejectment,  when  au  issue  has  been  regularly  made, 

though  the  oath  administered  to  the  jury,  well  and  truly  to  try 
the  issue  joined,  is  sufficient,  an  oath,  to  speak  the  truth  of  and  up- 
on the  premises,  is  not  objectionable. 

3.  Proof  that  a  corporation  has  an  estate  in  fee  in  land — whether  up- 

on the  dissolution  of  the  corporation,  the  estate  would  revert  to 
the  grantor  or  not — is  sufficient  to  support  a  finding  by  the  jury, 
that  the  plaintiff  has  an  estate  in  fee. 

4.  When,  from   documentary   evidence  and  facts  not  controverted, 

the  right  of  a  plaintiff  to  a  verdict  is  established  conclusively,  an 
instruction — whether  it  properly  state  the  law  or  not — can 
not  injure  the  defendant,  and  furnishes  no  ground  to  reverse  a 
judgment  in  favor  of  the  plaintiff. 

Writ  of  error  and  supersedeas  to  a  judgment  ot  the 
circuit  court  of  Kanawha  county,  rendered  on  the  19th 
day  of  June,  1874,  in  an  actionof  ejectment  therein 
pending,  wherein  the  president  and  trustees  of  Mercer 
Academy  were  plaintiffs,  and  M.  M.  Rusk  and  the  heirs 
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jftnuary'^Teria.  ^^  David  RuffncF,  deceased,  to-wit :  William  H.  Rufiner, 

— MereCT — I^ftvid  L.  Ruffner,  Arthur  H.  Howell    and  Ann  Howell 

Academy    jjis  Wife,  R.    E.    Putncy,  Jr.,    Susan  E.  Thayer,  James 

Eiwk.      Putney,  Ann  E.  Doyle,  Lewis    Putney,  Henry    Norton 

and,Mary  Norton,  (the  latter  defending  by  James  H.  Nash 

her  guardian  ad  liieMf)  and  Lewis  RulBFner,  Jr.,  and  Ernest 

H.  RuflFner  as  trustees,  wer(?    defendants.     The    appeal 

was  taken  by  the  defendants.     The    other    facts  appear 

in  the  opinion  of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of   said    circuit  court, 
presided  at   the  trial  therein. 

William  H.  Hogeman  and  James  H.  Nash  for    the  ap- 
pellants. 

Smith  &  Knight  for  the  appellees. 
Hoffman,  Judge  : 

In  and  by  an  act  of  the  General  A&sembly  of  Virginia, 
passed  on  the  18th  day  of  February,  in  the   year   1818, 
it  was  recited,  that  a  number  of  the  inhabitants  of  the 
county  of  Kanawha  had  by  voluntary  contributions,  pro- 
cured a  suitable  lot  of  ground  in  the  town  of  Charleston, 
and  had  erected  thereon  a  suitable  edifice  for  the  lauda- 
ble purpose  of  educating  the  youth   of  the  county  ;  and 
had  prayed   that  an  act  might  pa&s,  incorporating  the 
then  present  and  future  contributors  to  that  meritorious 
object :     And,  therefore,  it  was  enacted   that    the  then 
present  trustees  of  the  seminary  and  their  co-contribu- 
tors toward  the  procuring  of  the  lot  of  ground  and  the 
erection  of  the  building,   should    be    a    body    jxjlitic 
and  corporate,  by    the    name  of  The    President  and 
Trustees  of   the  Mercer  Academy,   and  have     perpet- 
ual  succession :      And    that  for   the    better  governing 
and  well  ordering  of  the  affairs  of  the  corporation,  there 
should  be  annually  elected  a   president   and   six   trus- 
tees,  by   the  persons   who    had  theretofore,  or  should 
thereafter,   contribute   the  sum   of   $20  or  upwards  to 
the  funds  of  the  aeademv :  which  elections  should  be 
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held  at  the  academy,  on  the  4th  day  of  July,  annually  *,jf^j^at^Twm. 
but  if  an  election  should  not  be  held  on  that  day,  the  cor-  uereer — 
poration  should  not,  for  that  cause,  be  deemed  dissolved,  Academy 
but  it  should  be  lawful  to  hold  the  election  at  such  other  ^"■*- 
-day  as  might  be  provided  by  regulations  and  by-laws ; 
^nd  that  the  president  and  trustees  in  office  should,  in 
all  cases,  continue  in  office  until  their  successors  should 
be  elected  :  That  the  president  and  trustees,  by  the  cor- 
porate name,  should  be  capable,  in  law,  to  purchase,  re- 
<?eive  and  hold,  they  and  their  successors  forever,  any 
lands,  rents,  goods  and  chattels  which  might  be  pur- 
chased by,  or  devised  or  given  to  them  for  the  use  of  the 
academy,  and  to  lease  or  otherwise  dispose  of  the  same, 
in  such  manner  as  to  them  should  seem  most  conducive 
to  the  interest  of  the  academy;  provided,  however,  that 
not  less  than  a  majority  of  the  trustees,  should  be  suffi- 
cient to  authorize  a  sale  of  any  real  estate  belonging  to 
the  institution  :  That  the  president  and  trustees  should 
have  power,  from  time  to  time,  to  make  and  establish 
by-laws  and  regulations,  and  amend  or  abolish  them; 
and  to  appoint  professors,  teachers,  a  librarian,  sec- 
retary and  treasurer,  and  determine  their  salaries,  and 
prescribe  their  duties,  when  not  prescribed  by  the  act : 
That  the  president  and  trustees,  or  any  four  of  them, — 
who  should  constitute  a  board — should  have  power  to 
receive  subscriptions  for  the  academy:  And  that  it 
should  be  lawful  for  the  president  and  trustees  (or  a  major- 
ity of  them)  to  enter  into  any  contract  with  the  Govern- 
ment of  Virginia,  or  The  President  and  Directors  of  the 
Literary  Fund,  under  the  provisions  of  any  law  having 
for  its  object  a  general  system  of  education,  to  convey 
the  whole  property  belonging  to  the  academy,  real  and 
personal,  to  such  person  or  body  corporate,  as  might  by 
law  be  authorized  to  receive  it ;  or  to  make  such  other 
less  extensive  contract  in  relation  to  the  academy,  as  in 
the  opinion  of  the  majority  of  the  trustees,  might  be  best 
calculated  to  advance  and  enlarge  the  usefulness  of  the 
i?eminar\'  under  their  care  and  control. 
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Janua/yTcnn.  ^*^  *^®  ■^®*'  ^^Y  ^^  March,  ill  the  year  1829,  David 
— Jl[^^ — Ruffuer,  of  Kanawha,  made  a  deed  to  the  president  and 
Academy  trustees  of  the  Mercer  Academy,  in  and  by  which  Ruff- 
Rusk.  jjgj.  recited  that  he  was  desirous  to  promote  religion  and 
learning  by  offering  and  increasing  the  opportunity  of 
public  instruction  and  worship,  and  of  fulfilling  a  prom- 
ise and  subscription  theretofore  made  by  him  to  the  pres- 
ident and  trustees  of  the  academy ;  and,  in  considera- 
tion of  the  premises  and  $5  paid  by  them,  he  granted, 
bargained,  sold  and  confirmed  to  the  president  and  trus- 
tees of  the  Mercer  Academy,  and  their  successors  forever, 
(for  the  uses,  purposes  and  trusts  thereafter  mentioned,) 
one  acre  of  ground,  in  the  town  of  Charleston,  whereon 
Mercer  Academy  was  then  built — which  was  in  the  deed 
described ;  to  have  and  to  hold  the  same  forever,  upon 
the  conditions,  trusts  and  uses  following :  That  the  pres- 
ident and  trustees  and  their  successors  should  hold,  use 
and  enjoy,  according  to  the  meaning  and  design  of  the 
act  by  which  they  were  incorporated,  for  public  instruc- 
tion, one  moiety,  the  back  or  eastern  part,  of  the  acre  de- 
scribed ;  and  should  permit  the  other  moiety,  upon  Sec- 
ond street,  to  be  built  upon,  improved  or  adorned  for  the 
purposes  of  public  worship  by  the  society  of  Christians 
called  the  Presbyterians,  and  by  that  society  to  be  held, 
used  and  enjoyed  for  public  worship  in  all  time  to  come  : 
and  that  in  the  event  any  place  of  public  worship  erected 
on  that  moiety  should  be  afterwards  destroyed  by  fire  or 
otherwise,  and  within  the  space  of  six  years  thereafter 
should  not  be  rebuilt,  then  the  president  and  trustees  and 
their  successors  should  hold  and  enjoy  the  last  mentioned 
moiety  to  the  same  uses  and  purposes  with  the  other 
moiety,  tree  from  all  condition,  trust  or  use  upon  which 
it  had  been  held  before,  w-hiist  it  was  so  built  upon;  and 
that  in  the  event  that,  for  the  space  of  six  years  together, 
there  should  be  no  academy  or  other  house  for  public 
instruction  on  the  back  moiety,  or  for  the  same  time  on 
the  other  moiety  on  Second  street,  after  it  should  have 
fallen  to  the  president  and  trustees  upon  the  event  before 
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provided — there  being  during  the  space  of  six  years  "o  jj^nuJ®^^^^,^, 
place  of  public  instruction  on  either  moiety — then,  in  the      j^^^^ 
first  event,  the  back  moietv  should  revert  to  the  heirs  of    ^"'^^"y 
Rnffner,  and  in  the  second  event — there  being  no  place 
of  public  instruction  on  either  moiety  for  the  term  of  six 
years  after  the  president  and  trustees  should  have  held 
or  been  entitled  to  hold,  use  and  enjoy  both  moieties  for 
public  instruction — both  moieties  should  revert  to  the 
heirs  of  Ruflfner. 

On  the  10th  day  of  July,  in  the  year  1832,  Ruffner 
made  to  the  president  and  trustees  another  deed,  gene- 
rally in  the  exact  language  of  the  former,  except  that  he 
omits  entirely  the  provision  that ''  in  the  event  that,  for 
the  space  of  six  years,  together,  there  should  be  no  acad- 
emy or  other  house  for  public  instruction  on  the  back 
moiety,  or  for  the  same  si>ace  of  time  on  the  other  moiety, 
after  the  same  should  have  fallen  to  the  president  and 
trustees  in  the  event  provided  for — there  being  during 
such  term  of  six  years  no  place  of  public  instruction  on 
either  moiety — then,  in  the  first  event,  the  back  moiety 
should  revert  to  his  heirs ;  and  in  the  second  event — there 
being  no  place  o  public  instruction  on  the  other  moiety 
for  the  space  of  six  years  after  the  president  and  trustees 
should  have  held  or  been  entitled  to  hold,  use  and  enjoy 
both  moieties  tor  public  instruction — both  moieties  should 
revert  to  his  heirs/^ 

By  subscriptions  and  voluntary  contributions,  about 
the  year  1818,  an  academy  was  erected  on  the  back  lot. 
Under  the  auspices  of  the  president  and  trustees,  public 
instruction  was  given  on  this  lot  most  of  the  time  thence 
until  Apiil,  18G1,  during  the  latter  part  of  which  time, 
one  of  the  heirs  of  Ruffner  was  principal  and  conducted 
the  school.  From  the  commencement  of  the  war  till 
the  4th  day  of  July,  1872,  there  was  no  meeting  of  the 
corporators  or  trustees.  From  July,  1861,  until  April, 
1872,  the  property  was  frequently,  and  after  that  time  until 
July,  1865,  was  continuously,  in  the  possession  of  troops 
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janiiwyTerm.  ^^  ^-'^^  United  States  Army.  The  house  was  much  dilapi- 
Mercei^  ^^^tcd  when  it  was  left  by  the  troops.  From  Aprils 
AcMdemy  iggi^  |.jii  thg  gpring  ot  1866,  there  was  no  school  on  the 
property.  In  the  year  1866,  with  the  consent  of  indi- 
vidual corporators  or  trustees  a  school,  and  in  1867,  a 
colored  school,  was  conducted  in  the  house  on  the  lot 
In  the  year  1869,  one  of  the  heirs  of  Ruffner  authorized 
M.  M.  Rusk  to  do  so,  and  he  took  possession  of  the 
property. 

On  the  20th  day  of  October,  1873,  the  president  and 
trustees  of  the  academy  instituted  an  action  of  ejectment 
against  Rusk,  in  which,  subsequently,  the  heirs  of  Ruff- 
ner, on  their  motion,  were  made  defendants  with   Rusk. 

The  facts  stated  appear  in  bills  of  exception. 

There  is  no  controversy  about  the  moiety  of  the  acre 
conveyed,  lying  on  Second  street,  upon  which  is  the 
meeting  house,  used  and  enjoyed  by  the  society  of  Pres- 
byterians. 

At  the  first  thought  of  a  conveyance  of  land  for  an 
intended  purpose  to  continue  forever,  or  without  limi- 
tation, upon  an  indefinite  condition,  expressed  or  im- 
plied, that  on  the  failure  of  the  grantee  or  bargainee  to 
use  the  land  for  such  purpose,  the  estate  in  him  shall, 
ipso  facto,  or  upon  the  entry  of  the  grantor  or  bargainor, 
determine  and  vest  in  him,  the  question  arises — What 
failure  or  cessation  to  use  the  land  for  such  purpose  will 
constitute  a  breach  of  the  condition  upon  which  the  es- 
tate will  determine  and  revert.  It  is  manifest  that  such 
a  condition,  with  its  performance  or  breach,  will  be  at- 
tended with  embarrassing  and  perplexing  uncertainty 
and  difficulty  in  its  application. 

In  the  first  deed  already  mentioned  the  bargainor 
avoided  such  vague  and  objectionable  condition,  and  ex- 
pressly provided  a  more  certain  and  satisfactory  one. 
He  did  not  employ  or  rely  upon  the  words  in  the  deed, 
following  those  of  conveyance,  *'for  the  uses,  purposes 
and  trusts"  mentioned,  to  have  and  to   hold  "upn  the 
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conditions^  trusts  and  uses"  referred  to,  in  themselves  tOj^^^^^^\^j^^ 
constitute  a  condition,  on  the  failure  to  perform   which      Mercer 
the  estate  would  determine  and  revert ;  but  he  expressly     Ac^««ny 
provided,  that  in  the  event  that  lor   tlie   period   of  six 
years,  there  should  be  no  academy  or  house   of  public 
instruction  on  the  back  lot,  then  the   same   should   re- 
vert to  his  heirs. 

From  the  recitals  in  the  act  of  incorporation  and  the 
deeds,  it  would  seem  that  Buffher  had  agreed  with  the 
other  contributors  to  the  institution,  that  they  should 
have  the  lot,  and  that  they  had  erected  thereon  a  con- 
venient and  suitable  edifice  for  the  purpose  of  educating 
the  youth  of  the  county  of  Kanawha,  before  the  passage 
of  the  act;  or,  at  any  rate,  that  Ruffner  had  promised  to 
convey  the  lot  on  some  terms,  and  had  subscribed  money 
or  property  to  the  corporation,  before  the  execution  of 
either  of  the  deeds.  Though  the  relative  value  of  the 
lot  as  compared  with  the  expenses  of  edifices  and  im- 
provements erected  and  contemplated  at  the  time  of  the 
execution  of  the  deeds,  and  properties,  appurtenances 
and  incidents  of  the  academy,  does  not  appear,  it  is 
probable  that  the  former  would  be  greatly  outmeasured 
by  the  latter.  The  edifices  that  had  been  and  might  be 
constructed  were  liable  to  be  destroyed  by  fire  or  force  ; 
or,  whether  this  should  happen  or  not,  in  the  many  vicis- 
situdes of  human  affairs  it  might  become  impossible  or 
very  inconvenient  for  the  corporators  to  perform  the 
condition,  and  so  prevent  the  forfeiture  of  the  estate. 
And  in  such  a  contingency  others  might  be  as  little  cen- 
surable as  Ruffner  or  his  representatives.  Under  these 
circumstances,  it  may  not  have  been  deemed  either  just 
to  the  parties  or  propitious  to  the  improvement  and 
prosperity  of  the  academy,  that  the  lot  should  be  subject 
even  to  the  condition  that,  if  for  six  years  together,  tliere 
should  be  no  other  house  of  public  instruction  thereon, 
it  should,  without  a  judicial  enquiry  or  formal  dissolution 
of  the  corporation,  revert  to  Ruffuer's  heirs  alone. 
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januarVxeriii.  ^^ '^^1^,  however,  really-  influenced  Ruffner's  action^ 
— Miroer  ^^^'^  ^^^  Certainly  appear,  and  is  not  at  all  indisi>ensa- 
Acadeniy  j^j^.  ^^  ^j^^  construction  of  his  acts.  The  latter,  together 
Rusk.  — ^^  f^j.  ^  ^]^gy  g^j.^  j^Q^  ^j^g  subject  of  consideration — 
are  unequivocal.  By  the  execution  of  the  first  deed,  the 
estate  in  fee,  in  the  back  lot,  vested  in  the  president  and 
trustees  of  the  academy,  subject  only  to  the  right  of 
Ruffner  that  on  a  breach  of  the  condition,  the  estate 
should  revert  to  his  heirs.  This  right  was  all  that  re- 
mained in  Ruffner.  The  latter  deed  contained  a  tran- 
script of  the  words  of  the  former  (so  far  as  this  is  import- 
ant) except  the  language  whereby  the  right  of  reverter 
was  reversed,  but  it  omitted  that  language.  This  deed 
should  be  construed  with  reference  to  the  estate  in  the 
president  and  trustees  and  the  conditional  right  in  Ruff- 
ner at  the  time  of  its  execution.  In  this  state  of  the 
title  the  only  intelligent  purpose  for  which  the  second 
deed  could  have  been  made,  and  the  only  legal  effect 
which  it  could  accomplish,  was  to  release  and  extinguish 
the  contingent  right  of  reverter,  and  so  release  the 
estate  from  the  condition  on  which  the  right  rested. 

If  there  had  been  but  one  deed,  which  at  the  same 
time  transferred  the  estate  and  contained  the  words  "for 
the  purpose  and  trusts"  mentioned,  to  have  and  to  hold, 
"upon  the  conditions,  uses  and  trusts"  mentioned,  with- 
out the  language  that  specified  the  condition  and  pro- 
vided for  the  reverter,  the  question  ^vhether  the  word:? 
created  a  condition,  on  the  failure  to  perform  which  the 
estate  would,  ipso  facto,  or  upon  entry,  revert  to  the  bar- 
gainor, might  be  more  difficult  to  solve  ;  but  the  mere 
transcript  of  these  words  from  the  former  to  the  latter 
deed,  which — to  effect  the  purpose  intended — omits 
the  definite  and  operative  language  with  which  the  form- 
er words  in  the  first  deed  were  accompanied,  should 
not  be  construed  to  create  such  a  condition. 

Whether,  ujwn  a  proper  proceeding  for  such  purpose, 
the   corporation  might  be  dissolved,  and  thereujwn  the 
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estate  would  revert,  or  the  property  would  be  distribntedjj^jjy„^/y"^.i.^,^„j 
or  otherwise  disposed  of,  or  whether,  without  dissolution,      ^^^j. 
the  purpose  and  trust  mentioned  in  the  act  of  ineorpo-     Academy 
ration  and  the  deeds,  might  be  enforced,  are  inquiries  of 
interest ;  but  they  do  not  arise  in  this  action. 

The  plaintiffs  filed  their  declaration ;  the  defendants 
pleaded  that  they  were  not  guilty  of  unlawfully  with- 
holding the  premises  claimed  by  the  plaintiffs  in  their 
declaration,  and  upon  this  they  put  themselves  upon  the 
country,  and  the  plaintiffs  did  the  like  ;  and  a  jury  was 
sworn  the  truth  of  and  upon  the  premises  to  speak. 

In  the  writ  of  right,  as  it  formerly  existed,  the  jury 
was  charged  to  say  the  truth  whether  the  tenant  had  more 
right  to  hold  the  tenement  demanded,  than  the  demandant 
had  to  have  it,  as  he  demanded  it.  By  the  statute  re- 
lative to  the  action  of  ejectment,  this  action  may  be 
brought  in  the  same  cases  in  which  a  writ  of  right  for- 
merly might  have  been.  In  the  action  of  ejectment, 
however,  a  different  form  of  issue  is  prescribed,  though 
no  form  of  the  oath  to  be  administered  to  the  jury  is 
mentioned.  In  ejectment,  the  declaration  contains  an 
allegation  as  to  the  estate  claimed  by  the  plaintiff,  to 
which,  literally  at  least,  the  plea  does  not  respond,  and 
the  issue  does  not  apply  ;  and  yet  the  law  requires  that 
the  verdict  shall  specify  the  estate.  The  oath  that  the 
jury  shall  speak  the  truth  of  and  upon  the  premises — that 
is  the  declaration,  plea  and  joinder — may  be  more  com- 
prehensive and  appropriate  than  the  oath,  truly  to  try 
the  issue  joined, — which  is  the  usual  and  doubtless  suf- 
ficient oath.  At  any  rate,  whichsoever  may  be  prefera- 
ble, the  oath  to  speak  the  truth  of.and  upon  the  premises 
is  as  comprehensive  as  the  other,  and  is  not  objectionable. 

On  the  trial,  the  plaintiffs  offered  as  evidence,  the  two 
deeds  that  have  been  recited  and  considered,  and  the  de- 
fendants objected.  The  court  allowed  the  plaintiffs  to 
read  the  deeds,  and  the  defendants  excepted. — The  read- 
ing of  the  deeds  was  proper. 
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janufiy'Term.     ^^^  plaintiflfe  having  read  the  act  of  incorporation 
^^j.     and  deeds,  and  proved  that  one  of  the  defendants,  claim- 
Academy    jjjg  un(jer  the  others,  entered  upon  and  was  in  possession 
^^^'      of  the  lot  before  and  at  the  time  of  the  institution  of  the 
suit — which  was  not  questioned— and  the  other  defendants 
having,  at  their  own  request,  been  made  such  :     And  the 
court  having  instructed  the  jury  that  the   second   deed 
created  in  the  plaintiffs  an  estate  in  fee  upon   a  condi- 
tion subsequent^  liable  to  be  defeated  and  revested  in  the 
grantor  or  his  heirs,  upon  breach  of  the  condition  which 
was  erroneous; — the  defendants  moved  the  court  to  give 
to  the  jury  certain  instructions  as  to  what  was  a  breach 
of  such  condition,  and   what   was  an   excuse   for   such 
breach,  which  the  court  refused ;  and  the  court  gave  other 
instructions  on  that  subject^  to   which   the  defendants 

objected;  and  the  defendants  excepted.  As,  however, 
the  documentary  evidence  and  other  facts  not  contro- 
verted, established  conclusively  the  right  of  the  plain- 
tiffs to  a  verdict,  whether  the  instructions  or  any  of 
them  properly  stated  the  law  or  not,  the  giving  or  re- 
fusing to  give  them  could  not  injure  the  defendants. 

The  jury  found  for  the  plaintiffs  the  premises  de- 
soribed  in  the  declaration,  and  that  they  were  entitled  to 
an  estate  in  fee  therein.-^The  plaintiffs  had  a  fee  in  die 
lot,  which  was  properly  designated  in  the  verdict — bo 
matter  what,  upon  a  dissolution  of  the  corporation, 
might  be  its  destination. 

The  defendants  moved  the  eonrt  to  set  aside  the  ver- 
dict and  grant  a  new  trial^  because  the  verdict  was  con- 
trary to  law  and  evidence. — But,  as  is  manifest,  the  ver- 
dict was  cleariy  right. 

It  was  considered  by  the  court  that  the  plaintiflB 
should  recover  the  possession  of  the  premises  and  costs. 


OF  WEST  VIRGINIA.  383 

The  judgment  of  the  court  was  correct,  and  is  aflBrnied^jg^y^^^J'';^.^^^^ 
with  damages  and  costs.  ue^r — 

Academy 

Haymond,  President,  and  Paull  and  Moore,  Judges,       ru;ic. 
concur  with  Hofiinan,  Judge,  in  the  foregoing  opinion. 

Judgment  Affirmed. 
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Mayes  v.  Ruffxers. 


8    884 
(50   186  March  4,  1875. 

'    *^^88(        Ji,'**5;,„,,„  I.  A  mechanic's  lien  is  of  statutory  creation,  and  can  be  maintaineJ 
January  lerin.  -  ' 

onl^'  by  a  substantial  observance  of,  and  compliance  with,  the  re- 
quirements of  the  statute. 

2.  The  mechanic's  lien,  created  by  section  two,  chapter  seventy-five  of 

the  Code  is  discharged,  unless  the  person  desiring  to  avail  himself 
thereof,  within  thirty  days  from  the  time  he  ceases  to  labor  on  or 
furnish  n'^aterial  for  such  building  and  appurtenances,  file  with 
the  recorder  of  the  county,  in  which  the  house  or  other  building 
is  situated,  a  just  and  true  account  of  the  amount  due  him,  after 
allowing  all  credits,  together  with  a  description  of  the  property 
intended  to  be  covered  by  the  lien,  sufficiently  accurate  for  identi- 
fication, with  the  name  of  the  owner  or  owners  of  the  property^ 
if  known,  which  account  shall  be  subscribed  and  sworn  to  by  the 
person  claiming  the  lien,  or  some  one  in  his  behalf. 

3.  The  statute  contemplates  a  positive  designation  of  the  name  of  the 

owner,  if  known  to  the  person  seeking  the  lien. 

4.  The  subscribing  the  affidavit  to  the  account  is  not  the  subscribing 

of  the  account  contemplated  by  the  statute ;  the  account  itself 
must  be  subscribed. 

An  appeal,  granted  on  the  petition  of  the  complainant 
below,  from  a  decree  of  the  circuit  court  of  Putnam 
county,  in  a  suit  in  chancery  therein  pending,  wherein 
John  Mayes  was  complainant  and  B.  F.  and  Frank  Euff- 
ner,  respondents.  The  facts  sufficiently  appear  in  the 
opinion  of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 
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Edward  B.  Knight  for  the  appellant. 
William  A.  Qaarrier  for  the  appellees. 
Moore,  Judge. 


We  meet  this  ease  upon  an  appeal  from  a  decree  ren- 
dered by  the  circuit  court  of  Putnam  county,  on  October 
25,  1873.  The  object  of  the  plaintiff  ^s  bill  was  to  en- 
force a  mechanic's  lien,  under  the  provisions  of  chapter 
seventy-five  of  the  Code.  The  circuit  court  sustained 
the  defendant's  demurrer  to  the  bill,  and  dismissed  the  bill. 

A  mechanic's  lien  is  of  statutory  creation,  and  can  be 
maintained  only  by  a  substantial  observance  of  and  com- 
pliance with  the  requirements  of  the  statute. 

The  first  clause  of  section  two,  chapter  seventy- 
five,  Code,  p.  475,  enacts  that:  "Every  mechanic, 
builder,  artisan,  workman,  laborer  or  other  person 
who  shall  do  or  perform  any  work  or  labor  upon, 
or  furnish  any  material  in  the  erection  or  construction 
of  a  house  or  other  building  on  land,  or  in  altering  or 
repairing  any  house  or  other  building  or  its  appurte- 
nances, by  virtue  ol  any  contract  with  the  owner  thereof, 
or  his  agents,  *****  shall  have  a  lien  for 
the  value  of  such  labor  and  material  upon  such  house  or 
other  building  and  its  appurtenances,  and  also  upon  the 
lots  of  land  upon  which  the  same  is  situated."  *  *  *  &c. 
But  section  three  declares  that  "  Such  lien  shall  be  dis- 
charged unless  the  person  desiring  to  avail  himself 
thereof,  within  thirty  days  from  the  time  he  ceases  to 
labor  on  or  furnish  material  for  such  building  and  ap- 
purtenances, file  with  the  recorderof  the  county  in  which 
the  house  or  other  building  is  situated  a  just  and  true 
account  of  the  amount  due  him,  after  allowing  all  credits, 
together  with  a  description  of  the  property  intended  to 
be  covered  by  the  lien,  sufficiently  accurate  for  identifi- 
cation, with  the  name  of  the  owner  or  owners  of  the 
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jantwry^Term.  property,  if  known  ;  which  account  shall  be  sabaciibdi 
Mayw      ^^^  sworn  to  by  the  person  claiming  the  lien,  or  some 
Ruiriere.    <>»«  ^n  his  behalt^^ 

It  is  plain  that  a  mechanic's  lien  is  discharged  unless 
the  person  desiring  to  avail  himselt  thereof  complies  with 
the  provisions  of  the  statute. 

First  He  must  file,  within  thirty  days  from  the  time 
be  ceases  to  labor  on  or  furnish  material  for  such  build- 
and  appurtenances,  with  the  recorder  of  the  county  in 
which  the  house  or  other  building  is  situated,  a  just  and 
true  account  of  the  amount  due  him,  after  allowing  all 
credits. 

Second.  With  such  account  he  must  file  a  description 
of  the  property  intended  to  be  covered  by  the  lien,  suffi- 
ciently accurate  for  identification ;  and 

Third.  The  name  of  the  owner  or  names  of  the  owners 
of  the  property,  if  known. 

Fourth.  The  account  must  be  subscribed  by  the  person 
claiming  the  lien,  or  some  one  in  his  behalf. 

Fifth.  The  account  must  be  sworn  to  by  the  person 
claiming  the  lien,  or  some  one  in  his  behalf. 

The  account  filed  with  plaintiff's  bill  as  exhibit  A, 
purporting  to  be  a  certified  copy  of  tlie  account  filed 
with  the  recorder  of  Putnam  county  for  the  purpose  of 
retaining  the  mechanic's  lien,  is  not  a  substantial  com* 
pliance  with  the  requirements  of  the  statute :     Because, 

First.  The  name  of  the  owner  of  the  property  is  not 
designated.  The  expression ;  "  and  npon  land  now  or 
Jormerly  owned  by  Benjamin  F.  Rufner,  in  the  oountg  of 
Pvdnam  and  State  of  West  Virginia,  and  now  occupied  hg 
said  Frank  Ruffner/'  is  not  positive  as  to  the  owner. 
The  statute  contemplates  a  positive  designation  of  the 
name  of  the  owner,  if  known  to  the  person  seeking  the 
lien. 

Second.  The  account  is  not  subscribed  to  by  the  plain- 
tiff, nor  by  any  one  in  his  behalf.  The  subscribing  the 
affidavit  to  the  account  is  not  the  subscribing  of  the  ae* 
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oount  contemplated  by  the  statute;  the  account  itselfj^^JJI?^*^^^^.^, 
must  be  subscribed.  ^^~ 

I  am,  therefore,  of  opinion  that  the  court  below  did    Ruffnen. 
did  not  err  in  sustaining  the  demurrer  and  dismissing 
the  bill.     The  decree  should  be  affirmed,  with  costs  and 
^lamages. 

The  other  Judges  concurred. 

Decree  Affirmed. 


3S8  SUPREME  COURT  OF  APPEALS 


CHARLESTON. 


Ellis  i\  Heptixstall. 

March  4,  1875. 

1875.  1.  An  attorney  to  the  record,  or  the  original  counsel  employed  by  a 
party  to  collect  a  debt,  or  conduct  a  suit,  raaj'  constitute  or  ap- 
point another  to  act  in  his  room  or  stead,  if  so  authorized  by  hi* 
client. 

2.  It  may  be  conclusively  inferred  from  facts  and  circumstances  shown 
in  evidence,  that  an  attorney  during  the  late  civil  war,  was  author- 
ized by  his  client,  to  receive  payment  on  a  claim  in  his  hands,  in 
Confederate  money — all  the  parties  being  and  residing  at  the  time 
within  the  Confederate  lines. 

Appeal  and  supersedeas,  granted  on  the  petition  of 
William  Ellis.  The  decree  from  which  the  appeal  was 
taken  was  rendered  in  the  Mercer  circuit  court,  on  the 
11th  day  of  September,  1872.  The  parties  to  the  suit, 
as  shown  by  the  printed  record  in  the  case  were,  Wil- 
liam Ellis  complainant,  and  William  F.  Heptinstall,  Au- 
gustus A.  Chapman  and  others,  respondents. 

The  other  facts  appear  in  the  opinion  of  the  Court. 

The  Hon.  Henry  L.  Gillaspie,  judge  of  said  cimiit 
court,  presided  at  the  hearing  below. 

James  W.  Davis,  for  the  appellant. 

Henry  L.  Gillaspie,  for  the  appellees. 

Paull,  Judge  : 

In  February,  1861,  A.  A.  Chapman,  suing  for  the  use 
of  William  Ellis,  the  plaintiff  in  the  present  suit,  and 
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the  assignee  of  the  bond  for  ?420  made  to  said  Chapman^jj^^^^^/^^^yj^ 
filed  his  bill  against  William  F.  Heptinstall  and  others,       ^^ 
for  the  recovery  of  said  bond,  and  the  subject  to  sale  the  Hepthiataii. 
land  which  had  been  sold  by  said  Chapman  to  said  Hep- 
tinstall, and  for  the  part  purchase  money  of  which  said 
bond  had  been  given.     The  beneficiary  plaintiff  in  said 
suit,  the  said  William  Ellis,  employed  as  his  attorney, 
John  Echols,  who  brought  the  suit  in  the  name  of  Chap- 
man, for  the  use  of  said  Ellis,  filing  the  bill  in  February, 
1861.     This  bill  was  never  answered  by  said  Heptin- 
stall,  or  the  other  defendants,  and  in  October,  1866,  (no 
other  proceedings  ever  being  had  therein)  the  following 
entry  was  made  :  "By  agreement  of  the  parties  the  fore- 
going cause  is  dismissed.'^ 

In  January,  1871,  the  said  William  Ellis  filed  his  bill 
in  the  present  case,  against  the  said  A.  A.  Chapman,  the 
said  William  Heptinstall  and  others,  in  which  he  sets 
forth  the  execution  of  said  bond,  by  said  Heptinstall  to 
said  Chapman,  and  the  assignment  thereof,  by  said  Chap- 
man, to  himself;  his  employment  of  said  Echols  to  bring 
suit  thereon,  and  making  a  transcript  of  the  record  of 
said  suit,  so  brought,  and  hereinbefore  referred  to,  an  ex- 
hibit with  said  bill.  The  bill  further  alleges  that  plain- 
tiff never  knew  and  was  never  advised  until  within  a  few 
weeks  before  bringing  the  present  suit,  that  the  former 
one  had  been  dismissed  or  stricken  from  the  docket  of  the 
court ;  that  the  order  dismissing  the  same  was  made  with- 
out his  knowledge  or  consent;  further  alleging  that  said 
order  was  fraudulently  procured  to  be  made  by  said 
Heptinstall,  and  that  said  A.  A.  Chapman  and  said  Hep 
tinstall,  did,  without  authority  from  the  plaintiff, 
and  without  his  knowledge  and  consent,  procure  said  or- 
der to  be  made,  and  that  the  same  was  in  fraud  of  the 
plaintiff's  rights ;  that  the  said  A.  A.  Chapman  was  not 
at  any  time  attorney  or  counsel  for  the  plaintiff,  in  or 
about  said  suit,  or  about  the  collection  of  said  debt ;  that 
said  bond,  and  no  part  thereof,  was  ever  paid  to  the  said 
plaintiff,  but  that  the  same  is  still  due  and  unpaid,  and 
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januaVV^Term.  °^^  remains  in  the  papers  of  the  original  suit,  and  pray- 
^jj^       ing  that  the  land  may  be  sold  for  payment  of  said  bond^ 

mptrnstaii.  a°d  for  general  relief. 

• 

Defendant  Heptinstall  answered  the  bill,  admitting  the 
purchase  of  the  land,  and  the  execution  of  the  bond,  aad 
the  bringing  of  the  former  suit ;  and  alleging  that  some 
time  in  the  year  1863  he  paid  the  whole  amount  of  said 
bond  to  said  Chapman,  believing  that  he  had  a  right  to  re- 
ceive the  same,  both  as  agent  and  attorney  for  the  plain- 
tiff, acting  in  the  place  of  said  Echols,  who  was  then  an 
officer  in  the  Confederate  army ;  that  in  1866,  said  Chap- 
man  moved  the  court  to  dismiss  the  suit,  which  was  done, 
and  in  May,  1867,  said  Chapman  acknowledged  a  deed^ 
conveying  said  land,  and  which  deed  is  now  on  record, 
and  denying  all  fraud  in  these  transactions. 

A.  A.  Chapman,  defendant,  also  answered  the  bill,  admit* 
ting  the  execution  and  assignment  of  said  bond,   and  the 
bringing  of  the  original  suit  by  said  Echols ;  alleging  tha^ 
being  asked  by  said  Echols  to  attend  to  any  of  his  cases  in 
the  courts  of  Mercer  county,  he  promised  to  do   so ;  and 
that  some  time  after  being  applied  to  by  Heptinstall  to 
know  to  whom  he  could  pay  the  money,  which  seemed 
to  be  due  to  the  plaintift,  (said  Echols  having  gone  into 
the  Confederate  army,)  he  replied  that  he  supposed  that 
he  was  authorized  to   receive  the  money  for  Ellis ;  that 
the  money  was  received,  being  what  was  known  as  Con- 
federate money,  the  only  currency  in  use  at  that  time  in 
that  section  of  the  country  ;  that  said  money  was  funded 
by  him  in  the  name  of  the  plaintiff,  pursuant  to  an  Act 
of  Congress  of  the  Confederate  States ;  but  he  is  not  sore 
that  he  informed  the  plaintiff  of  what  he  had  done  until 
after  the  close  of  the  war,  when  Confederate  money  and 
bonds  were  worthless ;  that  he  has  no  recollection  in  re- 
gard to  the  dismissal  of  the  former    suit,    but   has  no 
doubt  that  he  assented  to  the  same,  and  denying  all  fraud, 
&c. 


or  WEST  VIRGINIA.  391 

The  principal  evidence  is  found  in  the  depositions  ofjjj^jm*/y^*,j,p^ 
the  parties  themselves.     Defendant  Heptinstall,  testifies       ^jj^ 
that  he  had  a  letter  from  said   Echols  in   1862  or  1863,  HeptinstaiK 
saying  he  would  take  Confederate  money  for  all  the  debts 
for  which  he  had  brought   suit,  but   this  letter  was  not 
produced :  he  testifies  further  that  the  payment  was  act- 
ually made  to  Chapman  some  time  in   the  year  1863,  in 
Confederate  money,  he  believing  that  Chapman  was  au- 
thorized to  receive  the  same. 

Chapman  also  testifies  that  he  received  Confederate 
money  in  payment  of  said  debt,  and  that  the  same  was 
funded  in  accordance  with  the  Act  of  the  Confederate 
Congress. 

The  first  question  presented  for  our  determination  is, 
was  defendant  A.  A.  Chapman  the  counsel  of  plaintiff 
Ellis  in  this  cause,  and  clothed  with  the  usual  authority 
of  an  attorney  in  the  management  of  suits  and  the  col- 
lection of  debts  ?  It  is  true  that  he  never  was  personally 
employed  by  the  plaintiff  himself  as  his  counsel  in  the 
former  suit,  and  plaintifi^  expressly  denies  that  he  ever 
knew  that  he  claimed  to  act  as  counsel  for  him  in  that 
case,  and  that  said  Echols  was  the  only  party  whom  he 
had  employed  as  his  counsel  for  bringing  the  suit  and  col- 
lecting that  debt.  While  this  is  admitted  by  the  defend- 
ant, Chapman  claims  to  have  been  counsel  for  the  plain- 
tiff by  virtue  of  authority  derived  from  said  Echols,  the 
original  counsel,  who  had  requested  him  to  attend  to  his 
cases  in  Mercer  county,  and  that  he.  Chapman,  had  prom- 
ised to  do  so — said  Echols  having  gone  into  the  Confed- 
erate army.  By  virtue  of  his  authority,  so  derived,  he 
acted  as  counsel  in  the  conduct  of  the  suit,  and  received 
payment  of  the  debt  from  defendant  Heptinstall. 

Counsel  or  attorneys  to  the  record  have  now  large 
powers  in  conducting  the  suits,  and  often  concluding  the 
interests  of  their  clients.  They  are  selected  by  parties 
lor  what  are  regarded  as  their  ability,  learning,  integrity 
and  fidelity,  which  are  qualities  of  a  personal  character, 
and  their  duties  and  powers  are  not  of  a  nature  to  be  del- 
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januarrTerm.^S^^^^^  ^^  others  bv  the  attorneys  who  are  first  entrusted 

^1^        therewith.     Others   may,   indeed,   be   requested  or  ap- 

Hoptiiistaii.  pointed  by  them  to  act  in  their  place,  but  such  apiwint- 

ment  must  first  be  authorized,  or  subsequently  ratified,  by 

the  client,  to  give  it  validity. 

In  the  present  case,  such  authority  seems  to  have  been 
given  by  the  plaintiff  to  the  original  counsel,  and  upon 
that  authority  we  presume  the  appointment  was  made. 
The  authority  was  of  a  general  nature,  referring  to  the 
appointment  of  no  particular  person.  We  cannot  other- 
wise construe  the  following  language  employed  by  the 
plaintiff  in  his  bill :  "He  charges  that  General  John 
Echols  was  his  attorney,  and  brought  said  suit  in  chan- 
cery in  the  Mercer  circuit  court,  and  filed  said  bond 
with  the  bill.  That  some  time  after  the  close  of 
the  war  General  Echols  removed  from  this  State  and 
ceased  to  practice  in  the  Mercer  circuit  court.  That 
your  orator  rested  easy,  supposing  that  General  Echok 
liad  procured  some  other  attorney  to  attend  tqthe  case,  and 
that  the  same  would  be  properly  attended  to  by  the  said 
Echols  or  his  associate,  and  never  was  advised  or  tnew 
better  until,"  &c.  Thus  the  plaintiff  was  acting  upon 
the  supposition,  as  he  says,  that  some  other  attorney  had 
been  procured,  by  the  one  selected  by  himself,  and,  as  we 
must  presume  from  his  language,  from  authority  given 
by  himself.  If  the  subsequent  action  of  the  counsel,  so 
procured  or  appointed,  was  not  in  accordance  with  his 
wishes,  it  cannot  vary  or  affect  the  validity  of  the  ap- 
pointment. 

Regarding  A.  A.  Chapman  as  the  counsel  for  the 
plaintiff,  had  he  a  right  to  receive  from  the  de- 
fendant Confederate  money  in  payment  of  the  bond  on 
which  suit  had  been  brought  ? 

An  attorney  or  counsel  may  receive  money  in  pay- 
ment of  a  debt  due  to  his  client,  and  the  payment  is 
valid.  It  is  shown  bv  the  evidence  in  the  record  that 
Confederate  States  Treasury  Notes  were  the  only  circulat- 
ing medium  in  the  county  when  this  payment  was  made; 
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that  the  same  were  received  in  payment  of  taxes  underjj^j^y^^j.^/^.pg^^ 
the  laws  of  the  State  of  Virginia,  under  whose  jurisdic-       ^jj^ 
tion  the  parties  were  then  living ;  that  the  general  busi-  Heptuistaii. 
ness  of  the  county  was  conducted  by  means  of  this  cur- 
rency, in  which  payments  were,  almost,  universally  made ; 
that  other  payments  had  been  made  to  said  plaintiff,  by 
the  said  Chapman,  in  Confederate  money,  from  collections 
in  his  hands,  and  that  he,  plaintiff,  had  received  and  lost  a 
large  amount  of  Confederate  money  during  the  late  war, 
and  that  he,  plaintiff,  was  a  true  and  faithful  friend  of 
the  Southern  Confederacy,  acting  at  one  time  as  a  pro- 
vost marshal  in  the  county  of  Monroe ;    from  all   which 
it  must  be  conclusively  inferred  that  said  Chapman  was 
fiiUy  authorized,  by  plaintiff,  to  receive  Confederate  mo- 
ney, at  that  time,  in  payment  of  said  bond;  and  the  pay- 
ment, thus  made,  must  be  regarded  as  valid  and  binding 
upon  the  plaintiff. 

After  a  careful  examination  of  the  evidence,  although 
knowledge  gf  this  payment  was  not  communicated  to 
the  plaintiff  until  after  the  close  of  the  war,  we  do  not 
think  there  is  sufficient  reason  to  justify  the  belief  that  the 
defendants  designed,  in  this  transaction,  in  making  and 
receiving  this  payment,  to  commit  a  fraud  upon  the  in- 
terests of  the  plaintift. 

The  decree  of  the  circuit  court  of  Mercer  countv,  made 
on  the  11th  day  of  September,  1872,  must  be  affirmed, 
with  costs  to  appellees,  and  $30  damages. 

The  other  Judges  concurred. 

Decreb  Affirmed. 
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Wyatt  v.  Simpson. 

March  4. 1876. 

1875.         1.  The  husband  and  wife  are  properly  united  as  plaintiffs    in  a  bill, 

1        the  object  of  which  is  to  protect  and  secure  the  wife's  rights 

and  interests  in  her  real  estate — the  same  not  being  her  sole  and 
separate  property. 

2.  The  owner  of  land  sold  for  non-payment  of  taxes,  pays  to  the 
recorder  $5.99,  when  it  is  said  he  ought  to  have  paid  $6  04  as  the 
true  amount  necessary  to  redeem.  Hkld  :  That  this  small  dif- 
ference is  such  as  might  result  from  different  modes  of  calcula- 
tion, and  is  too  trivial  in  amount  to  invalidate  a  transaction  of 
this  character. 

8.  The  provision  of  law  that  the  recorder  shall  give  to  the  owner, 
who  pays  money  for  redemption,  a  duplicate  receipt,  and  file  one 
of  such  receipts  in  his  office,  is  merely  directory,  and  a  failure  to 
file  the  duplicate  does  not  invalidate  the  redemption. 

4.  A  court  of  equity  has  jurisdiction  to  set  aside  a  deed  made  by  a 
recorder  to  a  purchaser  of  land  when  the  owner  redeemed  the 
same  within  the  time  required  by  law. 

Appeal  from,  and  supersedeaa  to,  a  decree  of  the  circuit 
court  of  Wirt  county  rendered  on  May  8,  1874.  The 
appeal  was  taken  by  Joseph  H.  Simpson  and  John  A. 
Steel,  two  of  the  defendants  below — O,  L.  Williams, 
late  recorder  of  said  county  being  the  remaining  de- 
fendant. The  plaintiiis  below  were  Amanda  Wyatt 
and  her  husband,  James  Wyatt. 

The  case  is  fully  stated  in  the  opinion   of  the  Court. 

The  Hon.  James  M.  Jackson,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 
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Walter  S.  Sands  for  the  appellants.  qnuar^y^Term. 

David  H,  Leonard  for  the  appellees.  wyatt 

Paull,  Judge  : 

The  plaintiflFs  Amanda  Wyatt  and  her  husband,  James 
Wyatt,  filed  their  bill  in  the  circuit  court  of  Wirt  county 
I  in  September,  1873,  alleging  that  a  tract  of  about  nine- 
ty-one acres  of  land  belonging  to  the  plaintiff  Amanda 
Wyatt,  had  been  sold  for  the  taxes  due  thereon  for  the 
year  1868  ;  that  the  plaintiff  had  redeemed  said  land  by 
paying  the  amount  of  the  redemption  money  to  the  re- 
corder of  the  county  of  Wirt,  within  one  year  of  the  sale 
thereof,  the  defendant  Joseph  H.  Simpson,  not  being  a 
resident  of  said  county  and  not  being  found  therein  at 
that  time — the  receipt  for  said  redemption  money  being 
filed  as  an  exhibit  with  said  bill;  that  this  payment  was 
made  in  October,  1870;  that,  notwithstanding,  subse- 
quently, in  December,  1871,  the  said  Simpson  applied  to 
O.  L.  Williams,  who  was  the  recorder  of  the  county, 
(C.  B.  Fisher  being  the  recorder  in  1870,)  for  a  deed  for 
said  land;  and  that  said  recorder  did  execute  a  deed  to 
said  Simpson  and  one  Steel,  to  whom  he  had  assigned  an 
interest  in  said  land,  and  that  said  deed  was  recorded 
in  the  recorder's  oifice  of  said  county;  that  said  deed  is  a 
fraud  upon  the  rights  of  the  plaintiff,  Amanda  Wyatt, 
and  a  cloud  upon  her  title,  &c.,  and  prays  that  said  deed 
may  be  cancelled  and  set  aside,  and  that  her  title  to 
said  land  may  be  perfected. 

A  copy  of  said  deed  from  the  recorder  to  Simpson 
&    Steel  is  made  an  exhibit  with  the  bill. 

The  defendants  appeared  and  demurred  to  the  bill  on 
grounds  which  will  be  noticed  hereafter. 

They  also  filed  an  answer,  that  is  defendants  Simpson 
&  Steel,  admitting  the  ownership  of  the  land  by  Amanda 
W^j-att,  the  sale  of  the  same  for  taxes,  the  purchase  of 
said  land  by  themselves  at  the  time  and  for  the  amount 
set  forth    in  the  bill ;  that  they  had  obtained    a  deed  for 
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january^Terni.  ^^^  Same  from  the  recorder,  but  denying  that  they 
wyatt  knew,  at  that  time,  that  the  land  had  been  redeemed, 
simpion.  ^"^  denying  all  fraud  upon  the  rights  of  the  plaintiff ; 
the  answer  denies,  moreover,  the  sufficiency  of  the  re- 
ceipt, and  alleges  that  the  same  has  been  materially  altered 
since  given,  and  that  the  same  is  a  forgery  and  null  and 
void. 

O.  L.  Williams  also  answers  the  bill,  denying  all 
fraud,  and  alleging,  that  the  receipt  is  not  in  the  hand- 
writing of  C,  B.  Fisher,  the  former  recorder. 

On  these  pleadings  and  exhibits,  the  cause  came  on  to  be 
heard,  and  a  decree,  (reciting  that  there  was  replication 
to  the  answers)  was  entered  cancelling  and  setting  aside 
the  tax  deed  to  Simpson  &  Steel,  and  directing  them  to 
convey  their  interest,  by  virtue  of  said  deed,  to  the  plain- 
tiff Amanda  Wyatt,  or,  upon  their  failure,  appointing  a 
commissioner  to  do  so,  in  their  behalf. 

From  this  decree  an  appeal  has  been  had  to  this  Court. 

■ 

We  notice  first  the  demurrer  to  the  bill ;  two  grounds 
are  assigned,  first,  that  the  husband  is  improperly  made 
a  party  plaintiff,  with  the  wife,  alleging  that  this  is  her 
sole  and  separate  property,  and  that,  therefore,  she  alone 
was  the  proper  party.  Upon  looking  into  the  deed 
dated  April  1,  1S67,  conveying  this  land  to  the  plaintifi 
Amanda  Wyatt,  we  do  not  find  that  it  conveys  to  her  a 
sole  and  separate  estate ;  it  simply  conveys  to  her  the 
land,  and  thereupon  her  husband's  marital  rights  attached. 
This  is  a  bill  to  protect  and  secure  her  rights  and  inter- 
ests to  this  property.  In  this  suit  and  its  object  his 
rights  and  interests  are  not  adverse  to  her's,  but  identi- 
cal with  them,  in  which  case  it  is  proper  that  the  bus- 
band  should  be  united  with  her  as  a  party  plaintiff. 
The  rule  in  suits  of  equity  is,  in  oi*dinary  cases,  the  same 
as  at  law ;  and  the  husband  must  join  in  the  suit.  Story 
on  Pleading  in  Equity,  sections  61  and  63;  1  Daniel's 
Ch.  Prac.  3d.  Am.  ed.  112. 
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The  second  ground  of  demurrer,  that  the  receipt  oi  thej^^^^'^^^ 
plaintiff  was  not  properly  authenticated,  and  not  certi-      ^yj^^ 
fied  as  required  by   law,  and  that  the  amount  alleged  to     gim^Jgon. 
have  been  paid   was  insui&cient  to  redeem  the  land,  are 
more  properly  matters  of  proof,   rather  than  grounds  of 
demurrer — they  are  in  the  nature  of  an  answer   to  the 
bill,  which  is  sufficient,  on   its  face.     The  demurrer  was 
properly  overruled. 

We  notice,  in  the  second  place,  the  defence  set  up  in 
the  answer  of  defendants,  Simpson  &  Steel.  It  alleges 
that  the  redemption  receipt,  as  given  by  C.  B.  Fisher, 
the  recorder,  has  been  materially  altered  since  the  same 
was  given,  and  that  the  same  is  a  forgery,  and  utterly 
null  and  void.  It  is  said  that  the  figures  $5.99  are  in 
lieu  of  "  $5,"  and  that  the  word  "  being,"  immediately  . 
following  the  figures  "  $5.99,"  arc  in  lieu  of  the  words  "as 
part  of;"  and  thus  it  is  claimed  that  the  recorder's  re- 
ceipt originally  recited  that  he  had  received  "$5  as  part 
of"  the  amount  required  to  redeem,  &c.,  while,  as  the 
receipt  now  reads,  he  received  $5.99,  being  the  amount 
required  to  redeem,  &c.;  and  the  defendants  now  insist 
that  the  receipt  appearing  to  have  been  altered,  it  is  in- 
cumbent on  the  party  offering  it  in  evidence  to  explain 
the  appearance. 

Let  us  see  how  this  applies  in  the  present  case.  An 
alteration  is  an  act  done  upon  the  instrument,  by  which  its 
meaning  or  language  is  changed.  If  what  is  written 
upon  or  erased  from  the  instrument  has  no  tendency  to 
produce  this  result,  or  to  mislead  any  person,  it  is  not  an 
alteration.  1  Green,  on  Ev.  sec.  566.  Now  it  will  be 
observed,  on  looking  at  this  receipt,  that  the  figures 
"  $5.99,"  said  to  have  been  thus  altered  from  $5  in  the 
first  part  of  the  receipt,  and  then  recited  as  being  the 
amount  required  to  redeem,  &c.,  correspond  exactly  with 
the  last  line  of  the  receipt,  where  it  is  said  that  $5.99  is 
the  whole  amount  required  to  redeem,  &c.  Now,  in  this 
last  line,  there  is  no  alteration  or  erasure,  and  none  is 
alleged ;  thus  the  receipt,  in  all  its  parts,  is  consistent 
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januao'^Term.  ^^'*^^  itsclf,  and  its  integrity  maintained  ;    what  was  writ- 

^^Z^^      ten  upon  or  erased  from  it  has  no  tendency  to  change  its 

Simpson,     meaning  or  mislead  any  person,  and  so  is  no  alteration. 

Moreover,  the  receipt,  whether  altered  or  unaltered, 

not   being,  as  claimed    by  defendants,  for   a  sufficient 

amount  to  redeem  the  land,  is  of  no  value  in  their  esti- 

mation,  and  they  are  not  misled  or  injured  by  it.     The 

fact  alleged    in  the  answer  of  Williams,  the  recorder, 

that  the  receipt  is  not  in  the  handwritingof  C.B.Fisher, 

the  former  recorder,  may  be  true,  and  not  affect,  in  the 

least,  the  genuineness  or  validity  of  the  receipt. 

We  now  notice  the  last  ground  of  defense  relied  upon 
by  the  parties,  to  ^vit:  that  a  sufficient  amount  to  redeem 
the  land  was  not  paid  by  the  plaintiffs.  The  payment 
was  made  under  the  fifteenth  and  sixteenth  sections  of 
chapter  thirty-one  of  the  Code.  It  is  alleged  in  the  an- 
swer that  the  amount  of  purchase  money  to  be  repaid, 
with  the  requisite  interest  under  the  law,  amounted  at 
the  time  it  was  paid  to  $6.04,  whereas  the  amount  paid 
to  the  recorder  was  only  $5.99 ;  this  would  leave  a  defi- 
ciency of  five  cents.  It  was  said  in  argument  that  the 
full  amount  necessary  to  redeem  the  estate  must,  at  the 
peril  of  the  plaintiffs,  be  paid  to  the  officer ;  and  that  the 
precise  sum  due  must  be  ascertained  and  paid  over,  or  it 
will  be  fatal  to  the  redemption  of  the  land  :  and,  to 
sustain  this  view,  Blackwell  on  Tax  Titles  is  cited  at 
page  432. 

-  The  Court  is  of  opinion  that  this  small  difference  of 
five  cents  is  such  as  might  well  result  from  difference  in 
the  mod^  of  calculation,  and  is  so  trivial  that  it  should 
not  be  regarded  as  affecting  the  validity  of  transactions 
of  this  character. 

This  ease  presents  the  question  whether,  under  section 
sixteen  of  chapter  thirty-one  of  the  Code,  the  failure  of 
the  recorder  to  file  a  duplicate  receipt  in  his  office  is 
fatal  to  the  efficacy  of  the  redemption.  The  section  pro- 
vides that  the  money  necessary  to  redeem  may  be  paid 
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to  the  recorder,  in  any  case  in  which  the  purchaser,  hisjj^^y3j.^'?j.^j.^j 
heirs  or  assigns  may  refuse  to  receive  the  same,  or  may      ^;r~ — 
not  reside  or  cannot  be  found  in  the  county ;  and  that  a     gim^n. 
receipt  therefor,  showing  when  and  by  whom   the  pay- 
ment was  made,  and  the  amount  paid,  shall  be  signed  by 
the  recorder,  and  a  duplicate  thereof  filed  by  him  in  his 
office.     All  the  owner,  who  redeems,  can  do,  is  to  pay 
the  amount  necessary  for  the  redemption.     He  cannot 
compel  the  recorder  to  execute  a  duplicate  receipt,  or  to 
file  it.     A  construction  by  which  he  would  lose  his  land 
without  any  fault  of  his  own,  when  he  had  done  all  in 
his  power  to  save  it,  would  be  unjust  and  oppressive. 
And  so  much  of  said  section  as  requires  the  duplicate  re- 
ceipt to  be  given  and  filed  is  merely  directory. 

For  the  reasons  before  stated,  the  decree  of  the  circuit 
court  of  Wirt  county,  rendered  on  the  8th  day  of  May, 
1874,  is  affirmed,  with  costs  and  $30  damages  to  the  ap- 
pellees. 

The  other  Judges  concurred. 

Decree  Affirmed. 
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Smoot  v.  Newberry. 

March  4,  1876. 

187.\  A.  executes  his  note  to  B.  for  an  amount  three  or  four  times  greater 
^^  ^^^'  than  is  due  and  owing  from  A.  to  B.,  and  executes  a  deed  of  trust 
on  a  certain  tract  of  land  to  secure  its  payment — ^this  tract  of  land 
being  all  the  visible  real  estate  owned  by  A.  at  that  time.  At  a 
sale,  made  under  the  deed  of  trust,  B.  becomes  the  purchaser  of 
the  land  at  less  than  its  real  value.  Upon  these  facts  being  al- 
leged in  a  bill  filed  by  subsequent  judgment  creditors  of  A.,  and 
who  were  also  creditors  at  the  time  of  the  execution  of  the  deed, 
and  being  sustained  by  the  evidence. — Held: 

That  it  is  error  to  dismiss  the  bill,  without  an  inquiry  being  first 
directed  to  ascertain  the  true  amount  due  from  A.  to  B.,  at  the  time 
of  the  sale,  as  well  as  of  the  value  of  the  land,  with  the  view  of 
determining  the  proper  mode  and  measure  of  relief  to  which  the 
plaintiffs  may  be  entitled,  as  connected  with  said  deed  of  trust 
and  sale. 

Appeal  from,  and  supersedeas  to,  a  decree  of  the  cir- 
cuit court  of  Wyoming  county,  rendered  on  the  19th  day 
of  May,  ]  873,  granted  by  a  Judge  of  this  Court  on  the 
petition  of  Richard  Smoot,  William  W.  McDonald, 
George  W.  Nighbert,  Charles  H.  Greever,  William  I. 
Cook,  John  Lockard  and  William  Ireland,  the  plain- 
tiffs below.  The  defendants  below  were  Harman  New- 
berry and  Edward  McDonald. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  case. 

The  Hon.  Evermont  Ward,  judge  of  said  circuit  court^ 
presided  at  the  hearing  below. 
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James  M.  Laidley,  for  the  appellants.  jgini«iT?Tena. 

James  H.  Ferguson  and  Henry   i.    Gillaspie,  for  the        "J. 


appellees. 

Paull,  Judge  : 

On  the  Ist  day  of  September,  1866,  the  defendant,  Ed- 
-vrard  McDonald  and  wife,  executed  a  deed  of  trust  to 
William  N.  Henderson,  as  trustee,  conveying  all  the  in- 
terest of  the  grantor,  Edward  McDonald,  being  the  one 
undivided  sixth  part  of  all  the  lands  of  which  Wil- 
liam McDonald,  deceased,  died  seized,  in  the  county 
of  Wyoming,  on  the  Clear  Fork  of  Guyandotte  river, 
and  from  three  to  seven  miles  south-west  from  the  Court 
House  of  said  county,  in  trust,  to  secure  to  one  Harmon 
Kewberry  the  sum  of  $13,301  due  by  note,  with  legal  in- 
terest thereon,  from  the  date  thereof.  Said  deed  was  duly 
admitted  to  record  in  said  county,  on  the  1st  day  of  Sep- 
tember, 1866.  A  sale  was  subsequently  made  under  the 
deed,  of  the  land  thereby  conveyed,  at  which  sale  the 
defendant  Newberry,  the  creditor  named  in  said  deed  of 
trust,  became  the  purchaser  at  the  price  of  $5,000,  and 
a  deed  was   executed  to   him  by  the  trustee  for  the  said 

land. 
The  plaintiffs  subsequently  obtaining  judgments  against 

the  said  Edward  McDonald,  for  various  amounts  of  in- 
debtedness, alleged  to  have  existed  at  the  date  of  said 
trust  deed,  and  not  denied  in  the  answer,  now  filed  their 
bill  against  the  said  Edward  McDonald,  and  said  Har- 
mon Newberry,  alleging  that  the  note  given  by  said  de- 
fendant McDonald  to  the  said  Newberry,  for  $13,301, and 
secured  by  said  deed,  is  for  a  sum  greatly  in  excess  of 
the  fium  really  due  by  him  to  Newberry ;  that  in  conse- 
quence of  this  advantage  thus  possessed  by  Newberry, 
other  parties  were  deterred  from  bidding  at  the  sale  of 
this  land,  in  consequence  of  their  knowing,  or  at  least  be- 
lieving, that  said  Newberry  would  run  the  price  to  at  least 

the  sum  then  appearing  to  be   due  by  said  trust,  to- 
51 


Nevbonry. 
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jnnuwy^Tem.  ^^^*^  •  the  sum  of  $16,532.10,  a  suDi  far  more  than  said 
"i^^^  land  would  have  sold  for  at  that  time — all  of  which  is 
Newberry,  charged  as  fraudulent  by  the  plaintiffs.  The  bill  charges 
that  said  land  is  worth  at  least  $15,000,  and  that  this  sum 
is  perhaps  double  what  said  McDonald  owed  Newberry, 
at  the  date  of  said  deed  of  trust  and  note.  The  bill  fur- 
ther alleges  that  whether  the  said  Edward  McDonald  de- 
signed, by  the  execution  of  this  trust  deed,  and  the  ac- 
knowledgement of  so  large  an  indebtedness  to  said  New- 
berr)',  to  defraud  his  creditors  or  not,  the  effect  of  the  trans- 
action has  been  at  least  to  hinder  and  delav  them  in  the 
collection  of  their  debts,  and  praying  relief  as  against 
these  parties,  and  that  the  land  may  be  sold  for  the  pay- 
ment of  their  claims. 

The  defendant,  Edward  McDonald,  did  not  answer 
the  bill. 

The  defendant,  Newberry,  filed  his  answer,  alleging  that 
himself  and  co-defendant,  McDonald,  were  adrainis^ 
trators  of  the  estate  of  William  McDonald,  deceased,; 
that  in  the  course  of  that  administration  said  McDonald 
became  largely  indebted  to  respondent,  in  addition  to  a 
large  private  debt  which  said  McDonald  owed  him;  and 
to  secure  these  debts,  the  deed  of  trust  was  executed ; 
that  the  land  being  sold,  he  became  the  purchaser  thereof 
at  the  price,  of  $5,000 — as  stated  in  the  bill,  a  sum  which 
at  that  time,  was  a  fair  price  for  the  land,  and  denies  all 
fraud  in  the  transaction.  Neither  the  bill  or  answer  are 
made  under  oath. 

Some  evidence  is  taken  by  the  plaintiffs  as  to  the 
amount  of  indebtedness  due  from  defendant  McDonald 
to  defendant  Newberry  at  the  time  of  the  execution  of 
said  deed  of  trust,  and  as  to  the  value  of  the  land  at  the 
time  of  the  sale,  and  its  purchase  by  Newberry;  this  evi- 
dence is  found  in  sundry  depositions  in  the  record. 

Defendant  McDonald  testifies  that  he  owed  Newberry 
at  the  time  of  executing  said  trust  deed,  without  speaking 
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positively,  about  ?3,903,  for  stock  bought  of  him,  andanj^^J/y'^^^j.^^ 
order  for  some  money  given  on  him  ,•  that  he  could  not       ^^^ 
remember  when  any  settlement  was  made  between  them,    Cowberry, 
but  that  at  the  date  of  the  sale  and  since,  he  was  indebted 
to  him  about  the  amount  before  stated ;  that  in   1857  or 
1858,  his  father  had  bought  the  land  in  said  deed  of  trust 

« 

mentioned,  and  that  he  considered  the  land  worth  what 
he  paid  for  it  at  that  time, 

Wm.  W.  McDonald  testifies  that  Newberry  had  stated 
to  him  that  his  reason  for  taking  said  trust  deed  was  that 
he  and  Edward  McDonald  were  administrator  of  Wm. 
McDonald's  estate,  and  that  Edward  McDonald  was 
making  away  with  the  estate,  or  the  debts  thereof,  and 
he  considered  himself  bound,  and  he  took  the  deed  to 
make  himself  safe ;  and  that  the  fair  value  of  the  land  at 
the  time  of  its  sale  to  Newberry  was  $12,000,  or  $15,000. 

I.  E.  McDonald  testifies  that  he  thinks  the  land  sold 
under  said  trust  deed,  worth  at  the  time  of  the  sale  some 
$8,000  or  $8,500. 

On  behalf  of  defendants,'  L.  B.  Chambers  testifies  the 
value  of  the  land  on  the  day  of  sale  to  be  $6,000.  Heav- 
in  Bane  estimates  its  value  at  that  time  at  $5,000. 

The  defendant  Newberry  gives  his  deposition,  but  says 
nothing  whatever  as  to  the  amount  of  his  claim  against 
defendant  McDonald,  as  secured  by  said  deed  of  trust, 
or  of  the  value  of  the  land  at  the  time  of  the  sale  of  the 
same  and  purchase  by  himself;  he  merely  says  it  was 
the  undivided  half  of  the  Stephen  McDonald  farm,  and 
one-fourth  of  a  piece  of  another  tract,  which  he  pur- 
chased at  the  sale. 

Some  other  testimony  appears  in  the  record,  showing 
that  Newberry  had  paid  some  of  the  debts  of  said  de- 
fendant McDonald  since  his  purchase  of  said  land. 

While  there  is  some  conflict  in  the  testimony  touching 
the  value  of  the  land  at  the  time  of  its  sale  to  Newberry, 
still  we  think  it  decidedly  appears  that  the  land  was  worth 
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januMT^Term.  ^^^y   considerably  more  than  J5,000,  at  the  time  of  its 
^^^^      sale — one  of  defendant's  witnesses  fixing  its. value  at,  at 
NewiiiTy.    l^as**  *6,000— while  plaintiflPs'  witnesses  fix  it  at  $8,000, 
$8,500  or  $12,000,  or  $15,000. 

The  allegation  in  the  bill  that  the  note  of  defendant 
•  McDonald  to  Newberry  for  over  $13,000  and  secured  by 
said  deed  of  trust,  was  greatly  in  excess  of  the  true 
amount  due  from  him,  is  established  by  defendant  Mc- 
Donald's testimony,  who  says  it  was  at  the  date  of  said 
deed  about  $4,000 ;  and  his  testimony  in  this  respect  is 
in  no  wise  contradicted.  Tlie  allegation  of  the  bill  in 
regard  to  this  excess  of  indebtedness  is  not  denied  by 
Newberry  in  his  answer,  for  all  that  he  says  in  regard 
to  it  is  consistent  with  the  truth  of  the  bill.  Nor  does 
he  deny  the  fiict  in  his  testimony,  or  even  refer  to  it. 
This  acknowledgment  of  a  large  indebtedness  of  Mc- 
Donald, which  does  not  exist,  the  giving  of  his  note  for 
three  times  more  than  was  really  due,  and  the  execution 
of  a  deed  of  trust  to  secure  the  same  on  his  real  estate, 
and  the  subsequent  sale  of  £(aid  land  for  less  than  its 
value,  and  its  purchase  by  the  creditor,  do  not  seem  to 
be  acts  in  good  faith  towards  the  other  creditors  of  Mc- 
Donald, and  were  adapted  to  hinder  and  delay  them  in 
the  collection  of  their  debts. 

We  think,  under  these  circumstances,  the  plaintiffswere 
entitled  to  a  further  investigation  of  these  matters ;  to 
have  an  inqury  directed  as  to  the  true  amount  due  from 
defendant  McDonald  to  said  Newberry  at  the  time  of  the 
sale  of  the  land  conveyed  by  said  deed  of  trust,  and  of 
the  value  of  the  same  at  that  time.  Such  an  inquiry, 
properly  conducted,  would  greatly  tend  to  develope  the 
mode  and  measure  of  relief  to  which  the  plain  tifi&  are 
entitled,  as  connected  with  said  deed  of  trust,  and  sale 
to  Newberry.  Upon  all  the  facts,  as  appearing  in  the 
record,  we  think  it  was  error  in  the  court  below  to  dis- 
miss the  plaintiffs'  bill,  and  its  decree  made  on  the  19th 
«day  of  May,  1873,  is  reversed  and  annulled   with   costs 
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to  the  appellants^  and  this  cause  is  remanded  to  the  cir-jj^^^J^y^pj^^^ 
cuit  court  of  Wyoming  county  for  further   proceedings      g^^ 
to  be  had  in  accordance  with  the  views  expressed  in  this    Newibirry.. 
opinion,  and  the  principles  governing  courts   of  equity. 

Haymond,  President,  and  Moore,  Judge,  concurred* 
Hoffman,  Judge,  absent. 

Decree  Reversed  a^d  Cause  Bemanbed. 
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Westekn  Mining   and   Manufacturing   Company 

V. 

Peyton  A  Cannel  Coal  Company. 

March  4,  1876. 

1.  Generally,  when,  in  a  deed,  lines  and  comers  are  described,  or  when 
'.        from  the  statement  of  courses  and  distances  or  other  description?, 

in  connection  with  circumstances  existing  and  manifest,  or  ascer- 
tainable, at  the  time  of  the  execution  of  the  deed,  it  is  presumable 
that  such  lines  or  corners  are  those  referred  to  in  the  deed,  the 
statement  of  courses  and  distances  is,  in  construction,  controlled 
by  the  actual  lines  and  corners  referred  to. 

2.  But  the  mere  circumstance  that  lines  and  corners  are  known  to  hari* 

been  run  and  marked,  or  are  found  marked  near  where  the  cour- 
ses and  distances  mentioned  in  the  deed  run,  is  not  conclusive  that 
thev  are  the  lines  and  corners  of  the  land  referred  to  in  the  deed. 
And  when  there  is  no  such  approximation  in  the  courses  or  length 
of  the  lines,  or  the  marks  on  the  corners,  to  the  description  in  the 
deed,  as  to  warrant  the  presumption  that  they  are  the  boundarie? 
of  the  land  to  which  the  deed  relates,  such  marked  lines  should 
be  disregarded. 

3.  Lines  and  corners  may  be  marked  with  the  purpose  to  adopt  them 

in  a  contemplated  deed ;  but  afterwards  the  marked  lines  and  cor- 
ners may  be  abandoned,  and  mere  courses  and  distances  from  cer. 
tain  objects  or  points  may  be  substituted. 

4.  There  is  no  uniform  rule  that  the  lenscth  of  one  line,  as  mentioned 

in  a  deed,  shall  control  the  course  of  another  line,  or  that  the  lat- 
ter shall  control  the  former.  Other  circumstances  will  determine 
the  adoption  of  the  one  or  the  other. 

6.  Though  the  quantity  of  the  land  mentioned  in  the  deed,  will  not 
control  the  boundary,  when  ascertained  by  the  description,  with 
other  paramount  circumstances,  nevertheless,  the  correi-pondence 
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of  quantity  given  by  a  line  in  question,  with  the  quantity  men-         1876. 
tioned  in  tiie  deed,  or  an   approximation  to  8ueh  correspondence, J 

may   be  considered  as  tendinii;  to  establish  such  line  as  the  *''*"®^«nd*ManuSic-* 
ono.  turiugCo 

V. 

«).  Generally,  it  will  not  be  presumed  that  a  party  granting  land  in-Peyiona  C«iiin?l 
tends  to  retain  a  long  narrow  strip  next  to  one  of  his  lines;  but  if 
the  courses  and  distances  approximate  closely  to  a  line  or  corner 
of  the  tract  owned  by  the  grantor — especially  if  the  description 
in  the  deed  corresponds,  exactly  or  substantially,  with  the  descrip- 
tion in  the  title  papers  under  which  the  land  is  held — it  will  be 
presumed  that  the  lines  mentioned  are  intended  to  reach  the  cor- 
ners and  run  with  the  lines  of  the  tract,  though  the  trees  marked 
and  described  have  disappeared  before  the  making  of  the  deed. 

7.  A  writing  solemnly  signed,  sealed,  acknowledged  before  a  magis- 

trate, and  delivered,  by  a  person,  is  evidence  of  his  intent,  so 
convincing  and  conclusive,  that,  at  common  law,  generally,  no 
evidence  will  be  received  to  contradict  it. 

8.  In  a  court  of  equity,  however,  it  may  sometimes   be   proved    that 

the  deed  was  executed  in  mistake,  and  that,  in  fact,  it  emhodies 
provisions  different  from  those  which  the  parties  intended  it  to 
emb<Kly.  But,  even  in  this  court,  the  deed  is  regarded  »i8  evi- 
dence so  strong,  that  only  other  unequivocal  evidence  irresistibly 
conclusive,  is  sufficient  t«>  overthrow  it. 

M.  A  stockholder  in  an  incorporated  company  is  not  so  jointly  inter- 
ested with  the  other  stockholders,  or  so  identified  with  the  corpo- 
ration, that  his  unauthorized  and  unwarranted  acts  will  be  deemed 
theirs,  or  in  any  manner  bind  them,  to  their  detriment. 

10.  It  is  not  the  dutv  of  the  owner  of  one  tract  of  bind  to  ascertain 
its  boundary  for  the  information  of  the  owner  of  a  coterminous 
tract,  who,  without  himself  ascertaining  the  boundary,  constructs 
improvements  on  the  others  tract,  or  on  his  own.  in  order  to  the 
better  development  of  the  former  tract.  The  failure  of  the  own- 
er of  the  land  to  obtain  and  ccmimunicatc  such  information  is 
neither  actual  fraud  nor  culpable  negligence. 

11.  If,  under  a  mistake  as  to  the  true  boundary,  one  such  owner  speaks 
of  a  part  of  his  land,  or  treats  it,  as  the  land  of  the  other,  or  ac- 
quiesces in  acts  of  ownership  by  the  latter  over  the  land  ;  this  will 
not  prejudice  the  title  or  right  of  the  former,  further  than,  under 
certain  circumstances  and  upon  proper  proceedings,  to  create,  and 
to  subject  the  land  to,  a  lien  for  permanent  improvement's  made 
thereon,  above  the  value  of  the  use  of  the  land ;  or  to  subject  the 
title  and  possession  to  the  operation  of  actual  adverse  possession 
continued  long  enough,  under  the  statute  of  limitations,  to  bar  an 
action  of  ejectment. 

12.  Certainly  such  innocent,  though  erronecuis  statements  or  acts,  made 
to  or  done  in  the  presence   of,  the  owner  of  coterminous   land* 
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1875.  without  any  purpose  to  decoivo,  and  not  relied  on  by  the  other  as 

-  - '.        evidence  of   boundar}*.   cannot  render  the   party  so  speakinfr 

^n?*lSiDiifti>.^        ^*''*^^^*"S»  ^"  *"V  niannor  liable,  in  equity,  to  the  forfeiture  of  bis 
turingCd.  own  land,  or  the  payment  of  money  to  indemnify   the  owner  of 

Peytona  Gtonnel        the  adjoining  land  for  improvements  he  may  have  made  on  it,  or 
Coal  Co  fQj.  expenditures  made  elsewhere,  in  order  to  facilitate  and  enhance 

the  use  and  value  of  the  land  owned  by  the  other,  us  to  the  bound- 
ary of  which  the  mistake  has  existted. 

13.  The  statements,  acts,  or  acquiescence  of  the  owner  or  claimant  of 

land,  are  generally  evidonco  against  him,  under  all  the  circum- 
stances, more  or  less  forcible :  But,  unless  they  are  vitiated  bj 
actual  fraud,  or  culpable  negligence  tantamount  to  actual  fraud, 
and  are  relied  on  by  another  as  the  foundation  of  material  action 
or  acquiescence,  they  do  not  estop  the  owner  of  the  land  fn>ni  as- 
serting and  proving  his  title  or  boundary. 

14.  In  Virginia  and  West  Virginia,  generally,  when  a  person  has  sold 
and  conveyed  a  tract  of  land,  described  as  containing  a  definite 
quantit\%  at  a  specified  price,  it  is  presumed  that  the  estimut<Hi 
quantity  was  believed  to  be  substantially  correct — within  five  per 
cent,  of  exact  accuracy — that  this  constituted  a  material  element  in 
the  determination  of  the  price ;  and  that  unless  it  appear  that  con- 
siderable uncertainty  or  actual  risk  as  to  the  quantity  was  con- 
templated or  intended ;  if  in  fact  the  quantity  is  afterwards  H.«cer- 
tained  to  be  materially  less,  and  the  purchaser  properly  asserU 
his  right  in  a  reasonable  time  and  under  reasonable  circum- 
stances, a  court  of  equity  will  grant  him  relief.  Though  the  sale 
be  not  by  the  acre,  but  by  the  tract  in  gross  this,  nevertheless,  is 
now  the  rule  of  decision.  But  in  many,  perhaps  in  most  case? 
of  sales  by  trustees  and  other  fiduciaries  oroflBcers,  it  may  be  dif- 
ferent. When  there  has  been  such  a  sale  and  convovanco  as  has 
been  just  described,  and  subsequently  an  excess  of  quantity  is  dis- 
covered, if  upon  no  higher  principle,  at  least  upon  that  of  mutu- 
ality of  right  between  the  vendor  and  vendee,  the  former  as  well 
as  the  latter  should  have  redress. 

15.  Because  the  parties  have  acted  in  material  mistake  as  to  the  quan- 
tity that  the  tract  of  land  sold  contained,  and  so  the  vendor  ha* 
agreed  to  take  for  the  tract  a  price  that,  if  he  had  known  the 
quantity,  he  would  not  have  taken,  when  there  are  no  sufficient 
counteracting  circumstances,  the  court  will  rescind  the  contract, 
unless  the  purchaser  will  voluntarily  do  what  appears  to  be  just. 
But,  the  vendor  having  sold  and  conve3-ed  the  entire  tract,  though 
supposed  to  contain  a  less  quantity  than  in  fact  it  did,  and  so 
having  conferred  on  the  purchaser  an  absolute  estate  at  law,  the 
former  should  bo  content  to  take  an  additional  sum,  proportionate 
to  the  price  paid,  or  agreed  to  be  paid,  as  the  excess  of  quantity  if 
to  the  estimated  quantity  of  the  tract. 
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Ifl.  The  purchaser  diigbt  to  have  the  option^  whether  he  will  submit         l»7o. 

to  a  rescission  of  the  sale  or  conveyance,  or    pa\'  the    additional ' 

proportionate  price  for  the  excess.  But,  inasmuch  as  the  vendor's^^^".'*"*  Min  ng 
.  .    ,     r  .     .  ,  aod  Mauufac- 

primary  right  is  to  a  rescission,  subject,  however,  to  the  qualifica.     turingCo. 

tion  just  stated,  it  would  seem  that,  when  by  the  vendor's  act  ^'rpeytona  Cannel 

negligence,  or  without  the  fault  of  the    purcha^or,  the    vendor's      Coal  ^o. 

right  to  a  rescission  is  extinguished,  ho  can  no  longer  be  entitled 

to  compensation  against  the  purchaser:     Though,  perhaps,  if  it 

should  clearly  appear  that  the  bargain  was  so  advantageous  to 

the  purchaser,  that,  if  the    option  of  rescission   or  compensation 

remained    with   him,  he  would  elect  the  latter,   the  court  might 

compel    him    to    pay  the  compensation. 

17.  When  the  purchaser  has  sold  and  conveyed  the  land  to  another, 
for  a  valuable  consideration,  without  notice  of  the  mistake  as  to 
the  quantity,  the  right  oi  the  first  vendor  to  a  rescission  of  the 
sale  and  conveyance  made  by  him,  is  extinguished ;  unless  there 
be  such  mistake  in  the  last  sale  and  conveyance,  made  under  such 
circumstances,  that  the  vendor  in  that  sale  is  entitled  to  a  rescis- 
sion ;  when,  perhaps,  the  first  vendor  having  such  a  right  against 
the  latter  vendor,  may  be  substituted  to  his  right  against  the  pur- 
chaser from  him. 

18.  When  a  debtor  conveys  land  to  a  trustee  to  secure  the  payment 
of  debts,  no  definite  price  is  fixed,  and  so  the  estimated  quantity 
oi  the  land  is  not  an  element  in  the  fixation  of  the  price.  Conse- 
quently, excess  in  the  actual  quantity  of  the  land,  can  not  entitle 
the  grantor  in  trust  to  a  rescission  of  the  conveyance,  or  compen- 
sation for  the  excess. 

19.  The  existence  of  antecedent  debts  is  a  valuable  consideration  for    ■ 
the  conveyance  or  assignment  of  property  to  secure  the  payment 
of  the  debts,  and  the  trustee  and  creditors  are  purchasers  for  a 
valuable  consideration. 

20.  Then,  in  such  case,  the  trustee  and  creditors  arc  not,  in  any  man- 
ner, liable  to  the  grantor  in  trust,  on  account  of  mistake  in  quan- 
tity, and  the  grantor  has  no  right  against  them  to  rescission  or 
compensation,  to  which  his  vendor  may  be  substituted;  and  any 
right  that,  while  the  original  purchaser  owned  the  land,  his  vendor 
mny  have  had,  to  a  rescission  of  the  sale  and  conveyance,  is  ex- 
tinguished, unless  the  trustees  and  creditors — or  at  any  rate  the 
latter — had  notice  of  the  mistake  from  which  the  right  of  the 
original  vendor  emanated. 

§1.  Posses>ion  of  land  is  evidence  that  the  possessor  has  the  right  to 
the  posset^sion  that  he  enjoys.  Generally,  a  person  purchasing  a 
tract  of  land,  is  presumed  to  know  who  has  possession  of  it,  and 
to  ascertain  the  character  of  the  right  by  vir.uj  of  which  beholds 

52* 
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1S75,  tlie  possession;  or,  if  the  purchaser  fails    to    do  so,  he  is  charged 

jATiuur/    Term.  i  >       »  r  »  o 

• '1        with  notice  of  the  character  of  the  right,  so  far  as   this  may  be 

WestuTi  Mining        necessary  to  sustain    the    pos-session.     But    the    possession  bv  a 
ami  Mnimfoc-  »  .,        ,.  ^i.  .,-' 

tuiiiig  Co.  stranger  to  the  title  sold  or  conveyed,  having  no  right  of  posses- 

Pe-t  .na  Cannel        ^'^^^  whatever,  is  not  notice,  and  does  not  put  a  purchaser  on  en- 

C^al  Co.  qwirVj  ^^  to  a  mistake  in  a  former  sale  and  conveyance,  relative 

to  the  quantity  of  the  land — in  no  way  pertaining  to  the  right  of 

possession — that  gave  the  former  vendor  the  right  to  a  rescisaion 

of  the  sale  and  conveyance,  or  compensation  for  the  excess. 

22.  Whether  the  time  that  would  bar  an  action  of  ejectment  for  the 
recovery  of  land,  or  a  verbal  contract  for  the  payment  of  money 
or  for  damages  for  an  injury,  elapsed  before  the  discovery  of  an  ex- 
cess in  the  quantity  of  land  sold  and  conveyed,  would  bar asuit 
in  equity  for  the  rescission  of  the  contract  or  for  compensation  for 
the  excess,  or  not,  it  may  properly  be  asserted,  that  if  the  vendor 
does  not  brinsr  his  suit  within  such  time  after  the  sale  and  convev- 
nnce,  he  must  make  his  election  and  demand,  or  bring  his  suit 
within  a  reasonable  time  after  the  discovery  of  the  mistake.  Ho 
is  not  entitled  to  the  time  from  the  sale  and  conveyance  tothedis- 
covorj'  of  the  mistake,  and  the  additional  time  thereafter  that 
would  bar  an  action,  within  which  to  bring  his  suit. 

23.  By  deed  dated  the  Sl.-t  day  of  March,  1851,  P.  granted  to  The  V. 
C.  C.  Company,  a  corporation,  a  tract  of  land,   described  as  six 
thousand  one  hundred  and  twenty-three  acres,  containing  exten- 
fjive  beds  of  cannel  coal,  at  the  price  of  $150,000,  part  in  cash  and 
part  in  stock,  the  actual  value  of  which  may  have  been  more  orless 
than  its  nominal  value.  In  the  spring  of  the  same  year  the  deed  was 
accepted,  and  the  consideration  paid.  The  parties  supposed  the  num- 
ber of  acres  mentioned  was  the 'actual  quantity  of  the  land ;  but  in 
fact  it  contained  about  six  thousand  nine  hundred  and  seventy- 
three  acres — about  eight  hundred  and  fift^*  more  than  was  estimated. 
The  V.C.  C.  Company  made  large  improvements  on  and  ofTthe  land, 
intended  to  facilitate  the  removal  and  transportation  of  its  product''. 
On  the  Gth  day  of  September,   1859,  The  V.   C.   C.   Company 
granted  the  land  (except  a  part  previously  conveyed)  to  S.  and  iJ., 
trustees,  to  secure  the  payment  of  antecedent  debts  to  "several 
creditors.     At  this  time  none  of  the  parties  had  discovered  the 
mistake  as  to  the  quantity.    The  W.  M.  and  M.  Company,  a  cor- 
poration, claimed  that  whatever  right  P.  had  in  or  relative  to  the 
land,  passed  to  it.     In  the  spring  of  the  year  1860,  the  parties  dis- 
covered the  mistake  as  to  the  quantity  of  the  land.  But  The  W.  M. 
and  M.  Company  made  no  demand  or  election  to  rescind  the  sale 
or  conveyance.    On   the  25th  day  of  September,    18C5,  S.  and 
B.,  trustees,  sold  and  granted  the  land  to  J.  B.  S.,  at   the  price  of 
S85,000 — a  sum  but  little  more  than  noceisary  to  pay  the  debt* 
secured.  The  purchase,  it  seems,  was  made  for  the  benefit  of  A.  and 
others,  some  of  whom  were  stockholders  in  The  V.  C.  C.  Company 
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but  others  of  whom  were  not.    On  the  23d  dav  of  December  in         1S7>. 

j.1^  -TT^-,  .i,»..«ii''  ,         ■•»  .January   Terra. 

the  same  year,  J.  B.  S.  granted  the  tract  of  land  purchased  by,  and .  _. 


granted  to  him.  to  A.  and  others.  On  the  2Uh  day  of  March, ^o^Jcrn  Minin? 
1866,  The  \v .  M.  and  M.  Company  caused.a  summons  in  chancery  turing  Co. 
to  be  i.Hsued  against  The  V.  C.  C.  Company;  and  in  May  of  thepgytona  Cannel 
same  year  filed  a  bill  against  the  latter  Company,  and,  it  being  ^'^^  ^• 
aissumed  that  A.  and  others  had  transferred  an  interest  in  the  land 
to  The  P.  C.  C.  Company,  in  the  summer  of  the  year  1867,  amended 
the  bill  so  as  to  make  that  company  a  party.  The  Plaintitf  in 
these  bills  alleged  that  there  was  an  excess  in  the  quantity  of  the 
land  granted  by  P.  to  The  V.  C.C.  Company',  but  did  not  allege  that 
cither  that  Compriny  or  the  trustees  or  creditors,  at  the  time  of 
the  conveyance  in  trust,  had  any  knowledge  of  any  exces.*,  or  that 
The  y.  C.  C.  Company,  in  any  way,  received  or  realized  anything 
more  for  the  land  than  if  there  had  been  no  such  exces?,  or  anv 
other  matter  that  might  entitle  The  V.  C.  C.  Company  to  recover 
against  any  person,  whomsoever,  or  subject  its  immediate  grantt.»e, 
or  any  one  claiming  through  him  to  a  rescission  or  compensation  ; 
and  did  not  allege  or  indicate  on  the  part  of  The  W.  M.  and  M.  Com- 
pany, any  election  or  desire  for  a  rescission,  or  any  readiness  to 
refund  any  money  paid  for  the  land,  or  to  pay  for  any  improve- 
ments made  thereon.  But  the  Plaintiffalleged  a  mistt\ke  in  the  deed 
as  to  one  of  the  lines — an  allegation  not  sustained — ^and  sought  a 
conveyance  of  that  part  of  the  land  granted  by  the  alleged  mis- 
take:— Under  such  circumstances,  and  after  such  lapse  of  time 
from  the  sale  and  conreyance,  and  from  the  discovery  of  the  mis- 
take, before  the  commencement  of  proceedings,  and  upon  such 
pleadings,  it  is  not  proper  to  decree  a  rescission  of  the  sale  or  con- 
veyance or  compensation  for  excess  of  quantity. 

24-  A  grant  of  land  is  a  mere  transfer  of  such  title  or  right  thereto  as 
the  grantor,  nt  the  time  of  the  grant,  may  hold  or  have,  absolutely 
or  continacentlv. 

25.  A  grant  does  not  imply  an  assertion  of  title   in  the  grantor,  or  a 

covenant  with  the  grantee  to  warrant  the  land. 

26.  A  bargain  and  sale  of  land,  intended,  under  the  statute  on  the  sub- 
ject, to  oporate  as  a  present  conveyance  or  transfer,  is  not  an  as- 
.sertionof  title  that  will  estop  the  bargainor,  his  heirs  or  assignees, 
from  subsequent  assertion  of  an  after  acquired  title,  and  does  not 
iniplv  a  covenant  of  warrantv. 

27.  -A  covenant  of  special  warranty  is  not  intended  to  bind  the  cove- 
nantor to  indemnify  the  covenantee  against  eviction  or  damage 
by  reason  of  any  title  or  claim  not,  at  the  time  of  the  execution 
of  the  covenant,  in  the  covenantor  or  some  person  acquiring  it 
from  or  through  him. 

28.  If  at  the  time  of  the  execution  of  a  grant  or  bargain  and  sale  of 

land,  with  a  covenant  of  special  warranty,  the  title  to  the  land  bo 
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38"5.  in  u  tbird  person,  not  becaiwe  of  any  act  or  default  of  the  cove- 
January  Term.  .  ,        ,  .  ,  ■•       •  i      .  , 
nantor,  and  such  person  afterwards  asserts  and  enforces  the  titlfr 

WcHtorn  Mining        acainst  the  covenantee,  the  covenant  is  not  thereby  broken,  and 
an«l  Maiiufoc-  °  '  * 

turing  Co.  the  covenantor  is  in  no  way  responsible. 

V. 

Peytona  CaDnol20.  In  such  case,  if  the   covenantor,   himself,  afterwards  acquires  thfr 

title  to  the  land,  the  title  does  not,  by  reason  of  the  special  war- 
ranty, vest  in  the  covenantee,  and  the  covenantor  is  not  cstoppei 
to  tissert  it  or  grant  it  to  another. 

30.  If,  however,  there  be  false  and  fraudulent  representations  as  to  a 
material  fact,  made  by  the  grantor  or  bargainor,  and  relied  on  by 
the  grantee  or  bargainee,  and  this  bo  properly  brought  to  the  cog- 
nizance of  a  court  of  equity,  it  will  there  be  a  subject  for  consider- 
ation. 

81.  When  a  grantor,  having  title  to  a  part  of  a  tract  of  land,  but  not 
in  fact  having  title  to  the  residue  thereof,  covenants  to  warrant  j;en- 
erally  a  quantity  not  exceeding  that  to  which  ho  has  title,  and  to 
warrant  specially  a  quantity  equal  to  or  exceeding  that  to  whicli 
he  has  not  title,  the  covenant  of  general  warranty  will  be  con- 
strued as  applicable  to  the  land  to  which  the  covenantor  has  title, 
and  the  covenant  of  special  warranty,  to  the  land  to  which  he  has 
not  title. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  ca.se. 

The  Hon.  James  W.  Hoge,  judge  of  the  circuit  court 
of  Kanawha  county,  presided  in  said  circuit  court  on  the 
14th  day  of  May,  1872,  the  date  of  the  rendition  of  the 
decree  appealed  from. 

Tliomas  L.  Broun ,  Williani  A,  Qaarrier,  Thomas  B. 
Sirann  and  Samuel  A,  Miller  for  the  appeUaut. 

Janies  H.  Brown,  Burlew  &  DuBois  and  Janies  K 
Ferguson  for  the  appellees. 

Hoffman,  Judge : 

Voluminous  and  complicated  as  is  the  record  of  this 
case,  the  statement  of  a  few  prominent  fact*  extracted 
from  its  contents,  and  the  suggestion  of  a  few  principles 
applicable  to  the  subject,  will  suffice  to  illustrate  and  con- 
trol the  decision  of  the  points  presented  for  adjudica- 
tion. 


4 


\ 


•». 


OF  WEST  VIRGINIA.  413 

In  the  year  1849,  William  M.  Peyton  of  Virginiajjjnuaiy'''Terni. 
owned  a  large  tract  of  land  in  the  County  of  Boone,  OHwe^temMining 
Coal  River  and  Drawdy's  Creek,  Indian  Creek,  waters  *°turu.g°c^^''" 
of  Laurel  Creek,  tributaries  of  that  river,  and  otherpeytonacannei 
waters;  in  the  larger  parts  of  which  were  beds  of  cannel  ^=>^^- 
<joal  of  great  value.  Drawdy's  Creek  and  Indian  Creek 
arise  in  the  mountains  of  the  country,  and  run,  in  the 
main,  north-eastwardly  into  Coal  River.  The  ridge  di- 
viding the  waters  of  D^awdy^s  Creek,  on  the  one  side, 
from  the  waters  of  Indian  Creek,  waters  ot  Laurel  Creek 
and  other  waters,  on  the  other  side,  extends  from  near 
Coal  River,  southwardly,  then  south-westwardly,  and 
afterwards  suddenly  changes  its  direction  and  extends 
south-eastwardly,  to  the  head  waters  of  Drawdy's  Creek. 
The  tract  includes  the  mouth  of  Drawdy's  Creek,  and 
all  the  waters  of  Indian  Creek.  The  lines  on  the  west- 
ern and  north-western  sides  of  the  tract,  as  far  as  it  is 
important  to  notice  them  here,  with  numerous  changes 
of  direction,  ran  from  Coal  River,  generally  southward- 
ly, and  crossed  Drawdy's  Creek,  to  the  point  of  the  ridge 
already  mentioned,  and  ran  on  the  ridge  as  far  as  it  has 
been  described.  These  lines,  which  were  numerous,  ran 
sometimes  on  one  side  and  sometimes  on  the  other  side 
of  the  summit  of  the  ridge.  The  linos  on  the  southwest- 
ern side  of  the  tract  w^re  those  of  a  grant  from  the 
Commonwealth  of  Virginia  to  Robert  James,  Frederick 
Molineaux  and  John  Pollock,  through  whom,  mediate-  . 
ly,  Peyton  acquired  the  title  to  the  land.  These  lines, 
as  far  as  they  need  be  noticed,  ran  from  a  known  corner 
of  the  tract,  according  to  the  calls  of  the  grant,  north- 
eastwardly to  three  maples,  three  oak  saplings  and  a 
chestnut,  and  thence  north  39°  east,  1,940  poles,  to  a 
sugar  and  large  sycamore  on  the  northward  side  of  Joe's 
Creek.  Its  actual  course,  however,  (as  by  a  late  survey 
ascertained)  was  north  41  J°  east — variant  2}°  from  the 
call  in  the  deed. 

On    the  9th  day  of  February,  1849,  an  act  was  passed 
by  the  General    Assembly  of   Virginia,    incorporating 
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januao'^erm.-^^y*^^'^    ^^^    ^^^^^  Other  pcFSOus  Qs    he  should  associatc 
-r.-with  him,  as  The  Virginia    Cannel  Coal  Company,    for 

Western  Mining  '  ,     ^      °  .  , 

'"uiHifco"'"        purpose  of  raining,  raising  and  transporting   coal  in 
„   ,   "■'        ,the  County  of  Boone  and  other  counties  named. 

I'cytona  Cannel  - 

coaico.  Ij^  the  year  1850,  Pevton  caused  lines   to    be  run  and 

marked  along  the  ridge  dividing  Drawdy's  Creek  from 
Indian  Creek  and  other  waters,  nearly  corresponding 
with  the  lines  of  the  lands  to  which  he  then  had  title  : 
But,  as  far  as  is  disclosed  by  the  record,  he  did  not 
cause  any  other  lines  to  be  run  that  are  material  in  the 
consideration  of  this  case. 

Under  that  act  of  the  General  Assembly,  a  number  of 
persons,  most  of  them  resident  in  the  city  of  New  York, 
having  subscribed  stock  amounting  in  tlie  aggregate  to 
one  hundred  thousand  dollars,  at  a  meeting  of  the  sub- 
scribers, in  New  York,  on  the  25th  day  of  January,  1851, 
the  Company  was  organized.  In  the  articles  then  adopt- 
ed, it  wfis  stated  that  a  purchase  from  Peyton,  of  6,000 
acres  of  coal  land  in  the  State  of  Virginia,  was  contem- 
plated, and  that  he  was  to  convey  to  the  Company,  with 
warranty,  6,000  acres  of  coal  land,  acceptable  to  the 
Board  of  Directors,  in  kind,  quantity  and  location,  with 
a  title  perfect  and  unincumbered  ;  and  the  Company 
were  to  pay  him  therefor,  in  money,  §60,000,  and  in 
'  stock  subscribed  for  by  him,  §90,000— making?  150,000 
Peyton  and  others  were  elected  directors,  and,  it  seems, 
Peyton  was  elected  president.  At  a  meeting  of  the  Di- 
rectors, on  the  27th  day  of  January,  at  which  Peyton 
presided,  the  ])r()ceedings  of  the  previous  meeting 
were  confirmed,  and  the  treasurer  was  authorized  to  call 
on  the  subscribers  to  the  stock,  to  pay  ten  per  cent., 
and  to  pay  to  Peyton,  on  the  execution  of  his  bond, 
§6,000,  as  earnest  money.  The  proceedings  were 
signed  by  Peyton,  as  president. 

Peyton  returned  to  Virginia;  and  on  the  22nd  day  of 
March,  1851,  obtained  two  deeds,  from  different  i^ersons, 
fjr  several  tracts,  constituting  mostof  the  lands  on  Draw- 
dy's  creek,  extending  to  and  adjoining  the  land  previous- 


OF  WEST  VIRGIN  FA.  4!5 

ly  owned   by  him,  already   described  ;  and,  on  the  24th  j^^yj^f^?^^^,^^ 
day  of  the  same  month,  he  caused  the  deeds  to  be  r€cord-,ypg^g^^7^.~ 
ed  in  the  county  of  Boone.     But  there  remained  a  com-  ^'u.rhig^l.o!'^' 
paratively  small  tract  on  that  creek,  extending  to  thepeytonacanmi 
lands  of  Peyton,  for  which  he  did  not  then  obtain  a  deed.     ^**«*^°- 

On  the  31st  day  of  March,  1851,  in  the  county  of 
Roanoke,  Peyton  made  a  deed  to  the  Virginia  Cannel 
Coal  Company,  whereby  it  was  witnessed  that,  in  con- 
sideration of  five  dollars,  he  granted,  bargained,  sold, 
enfeoffed  and  confirmed  to  the  Company,  a  tract  of  land 
on  Big  Coal  River  and  some  waters  thereof,  in  the  coun- 
ty of  Boone,  containing  by  survey  6,123  acres,  bounded 
as  in  the  deed  is  set  forth  :  And  he  covenanted  that  he 
was  seised  of  a  good  title  to  6,000  acres  of  the  land  ; 
that  he  had  full  power  to  convey  it ;  that  the  grantee 
should  have  quiet  possession  thereof;  and  that  he,  the 
grantor,  would  warrant  generally  that  quantity :  And 
he  covenanted  that  he  would  warrant  specially  the  sur- 
plus of  123  acres.  And,  on  the  day  of  its  date,  he  ac- 
knowledged the  deed  for  recordation. 

The  courses  and  distances  of  the  different  lines,  as 
described  in  this  deed,  from  the  point  of  the  ridge  divid- 
ing Drawdy^s  Creek  from  Indian  Creek,  to  a  chestnut 
oak  in  a  patch  of  rocks,  run  on  the  ridge,  and  do  not 
vary  materially  from  the  lines  and  corners  found  marked. 
From  the  chestnut  oak  at  a  patch  of  rocks,  the  course 
and  distance  mentioned  in  the  deed,  is  south  34°  west, 
1,030  poles.  This  course  runs  considerably  north-west 
of  the  top  of  the  ridge  and  the  lines  and  corners  marked 
thereon,  and  crosses  Drawdy's  Creek  twice,  at  a  sharp 
bend  thereof,  and  crosses  a  number  of  branches  of  that 
creek.  The  line  includes  in  the  tract  granted  consider- 
able parts  of  the  two  tracts  for  which  Peyton  procured 
deeds  to  be  executed  on  the  22nd  day  of  March,  1851, 
and  about  one  hundred  acres,  or,  perhaps  less,  part  of  a 
tract  lying  between  the  two  just  mentioned,  for  which 
Pevton  did  not  obtain  a  deed  till  afterwards. 
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janualT^eriii.  Generally,  when  in  a  deed  lines  or  corners  are  de- 
w7»tein Mining''^^^^'^^^^  ^^  when,  from  tlic  Statement  of  courses  and  dis- 
""un^ng^cJ"*^'  tances  or  other  descriptions,  in  connection  with  eirciim- 
PeytoJcaniei'^^^i^^^^s  existing  and  manifest  or  ascertainable  at  the 
Coal  Co.     ^jjj^^  ^£  ^YiQ  execution  of  the  deed,  it  is  presumable  that 

such  lines  or  corners  are  those  referred  to  in  the  deed, 
the  statement  of  courses  and  distances  is,  in  construction, 
controlled  bv  the  actual  lines  and  corners  referi*ed  to. 
But  the  mere  circumstance  that  lines  and  corners  are 
known  to  have  been*  run  and  marked,  or  are  found 
marked  near  where  courses  and  distances  mentioned  in 
the  deed  run,  is  by  no  means  conclusive  that  these  are 
the  lines  and  corners  of  the  land  in  the  deed  referred  to: 
And  when  there  is  no  such  approximation  in  the  courses 
or  length  of  the  lines,  or  the  marks  on  the  corners,  to 
the  description  in  the  deed,  as  to  warrant  the  presump- 
tion that  they  are  the  boundaries  of  the  land  to  which 
the  deed  relates,  such  marked  lines  and  corners  should 
be  disregarded. 

Often,  lines  and  corners  are  marked  with  the  purpose, 
more  or  less  definite,  to  adopt  them  in  a  contemplated 
deed,  but  afterwards  such  purpose  is  abandoned,  and 
mere  course  and  distance  from  some  certain  object  or 
point  are  substituted :  And,  often,  lines  and  corners 
are  found  marked  without  any  reason  ascertainable  bv 
persons  against  whose  interest  their  existence  is  urged. 

In  this  case,  the  lines  marked  on  the  ridge  are  numer- 
ous, short,  and  variant  in  course;  and  corners  are 
marked  at  their  termini.  None  of  them  correspond  in 
course,  or  approximate  a  correspondence  in  length,  to 
the  line  described  in  the  deed.  That  line  is  long  and 
straight,  and  no  corner  is  mentioned  at  its  terniinus.  It 
runs,  at  one  place,  as  much  as  three  hundred  poles  from 
the  marked  lines  on  the  ridge,  and,  in  the  average,  half 
that  distance  from  those  lincB.  The  course  and  distance 
mentioned  in  the  deed  must  be  construed  to  furnish  the 
line  of  the  laud  granted. 
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From  the  termination  of  the  distance  of  this  line,  thej^^^j^^^^^^^^^^ 
course  and  distance  mentioned  in  the  deed  as  that  of  the^^^^^^.^  Mining 
next  line,  would  not  reach  what,  as  will  be  seen,  is  con-  ^"uiiig^ci!^" 
sidered  the  actual  corner  of  the  land  ;  but  an   extension peytona'cannci 
of  the  long  line  south  34°  west  1 ,030  poles,  to  the  distance     ^^  ^''*- 
of  101  poles  beyond  that  point,  would  reach  a  point  on 
the  ridge,  from  which  the  course  of  the  next  line,  as  men- 
tioned in  the  deed,  south  44°  east  533  poles,  extended  a 
distance  of  31  poles,  would  reach  the  next  corner.     The 
extension  of  the  long  line  to   the  point  just   mentioned 
would  make  the  tract  approximate  more  nearly  to  a  rect- 
angular form,  but  would  not  make  any    material  change 
in  this  respect.     At  the  termination  of  the  extension  of 
this  line  suggested,  on  the  ridge,   no   course   or   line   is 
found^  and  the  line  thence  is  not  marked,  and  is  not   a 
line  of  the  land  owned  by  the  grantor. 

There  is  no  uniform  rule  that  the  length  of  one  line, 
as  mentioned  in  a  deed,  shall  control  the  course  of  an- 
other line,  or  that  the  latter  shall  control  the  former. 
Other  circumstances  will  determine  the  adoption  of  the 
one  or  the  other.  Though  the  quantity  of  the  land  men- 
tioned in  the  deed  w^ill  not  control  the  boundary  when 
this  is  ascertained  by  the  description  with  other  para- 
mount circumstances,  nevertheless,  the  correspondence 
of  quantity  given  by  a  line  in  question,  with  the  quantity 
mentioned,  or  an  approximation  to  such  correspondence, 
may  be  considered  ;  and  where  no  other  relevant  circum- 
stances appear,  or  when  other  such  circumstances  are 
equipollent,  the  correspondence  of  quantity  will 
determine  the  establishment  of  the  one  rather  than  the 
other  line. 

In  this  case,  there  is  nothing  sufficient  to  extend  the 
line  runnihg  south  34°  west,  beyond  the  distance  men- 
tioned, 1,030  poles;  while  the  termination  of  the  line  at 
the  end  of  that  distance  will  make  the  quantity  approxi- 
mate more  nearly  to  that  estimated,  than  the  extension 
of  this  line  to  the  top  of  the  ridge,  and  the  adoption   of 

the  line  thence  would  do. 
53* 
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januarr%crm.  '^^^  coursc  and  (liptance  of  the  next  line,  and  the  next 
Weston Mining^^''°®''>  ^^  mentioned  in  the  deed,  are  south  44^  cast,. 
*\^ril*""'"*^*  533  poles  to  three  maples,  two  oaks  and  a  chestnut.  On 
Pcytona'caniiei^l^^s  course  and  at  the  end  of  this  distance,  no  line  or 
^"'^'  course  is  found  marked.  To  run  from  the  termination 
of  this  distance,  the  course  and  distance  ot  the  next 
line,  would  leave  a  strip  between  the  line  of  the  land 
ow^ned  by  Peyton  and  the  land  granted  by  the  deed, 
about  fifty  poles  wide  at  one  end  and  a  hundred  poles 
wide  at  the  other  end,  and  fourteen  hundred  poles  long. 
But  a  line  from  the  termination  of  the  line  south  34° 
wesi,  1,030  poles,  run  south  34°  east  562  poles — vari- 
ant 10°  from,  and  longer  by  19  poles  than  the  descrip- 
tion— will  reach  the  corner  of  the  laud  owned  bv  the 
grantor,  at  a  point  where,  in  the  original  grant  under 
which  he  claims,  the  three  maples,  the  three  oak  sap- 
lings and  a  chestnut,  before  alluded  to,  were  described — 
though  it  does  not  appear  that  they  remained  standing 
when  the  deed  was  made.  And  the  next  line  mentioned 
in  the  deed  runs  the  course  of  the  land  owned  bv  the 
grantor,  as  der^cribed  in  the  original  patent.  This  line 
is  marked,  though,  in  fact,  it  runs,  according  to  the  me- 
ridian recognized  at  the  time  tlie  deed  was  made,  north 
41  J°  east — 2J°  variant  from  the  course  mentioned  in  the 
original  patent  and  the  deed  from  Peyton  to  The  Vir- 
ginia  Cannel  Coal  Company. 

Generally,  in  the  absence  of  facts  or  circumstances- 
explanatory,  it  will  not  be  presumed  that  a  party  grant- 
ing  land  intends  to  retain  a  long  narrow  strip  next  to 
one  of  his  lines;  but  if  the  courses  and  distances  ap- 
proximate closely  to  a  line  or  corner  of  the  tract  own- 
ed by  the  grantor — especially  if  the  description  in  the 
deed  corresponds,  exactly  or  substantially,  with  the  de- 
scription in  the  title  papers  under  which  the  land  is 
held — it  will  be  presumed  that  the  lines  mentioned  are 
intended  to  reach  the  corners  and  run  with  the  linesof  the 
tract,  though  the  trees  marked  and  described  have  dis- 
appeared before  the  making  of  the  deed. 
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For  the  reasons  stated,  the  line  suggested,  south    «*^4°j^„„jj^j.*''\g^,jj 
east  562  poles  to  the  corner  of  the  land  granted  by  the^yjjQ^g„j^Ji„,„g 
Commonwealth  to  James,  Molineaux    and   Pollock,   is "" ur^g"cJ?^" 
considered  the  true  line  of  the  land  granted  by  Peytonpeyu«m'canneH 
to  The  Virginia  Cannel  Coal  Company. 

As  has  been  indicated,  the  line  described  as  north  39° 
east,  runs,  in  fact,  with  the  line  of  the  land  granted  by 
the  Commonwealth  to  James,  Molineaux  and  Pollock, 
and  at  the  end  of  the  distance,  1,406  poles,  terminates. 
This  termination  of  the  line  will  make  the  quantity  in- 
cluded less,  and  more  nearly  approximate  to  the  quan- 
tity estimated,  than  would  the  extension  of  the  distance 
to  a  point  from  which  the  course  of  the  next  line  and 
the  distance  extended,  would  reach  the  white  oak  and 
saa^fras,  corner  to  Toney V  survey — as  to  the  location 
of  which  the  parties  agree.  The  course  of  this  line 
mentioned  in  the  deed,  has  to  be  varied  about  7°,  and 
extended  about  90  poles,  so  that  the  line  runs  about 
Qortli  20°  west,  759  poles. — The  former  line  properly 
terminates  at  the  end  of  the  distance  mentioned,  and 
the  next  line  runs  from  that  termination  to  Tonev's 
corner. 

The  other  lines  of  the  tract  have  not  been  the  subject 
of  controversy  in  any  form. 

Although,  in  the  deed,  the  land  is  described  as  contain- 
ing, by  survey,  6,123  acres,  yet  as  far  as  from  the  record 
is  ascertainable,  a  number  of  the  lines  of  the  tract  were 
never  marked,  measured  or  run,  till  the  year  1860. 

By  the  boundaries  of  the  deed,  legally  construed  and 
applied  to  the  manifestations  on  the  land  and  the  history 
of  the  title,  though  the  true  courses  and  length  of  some 
of  the  lines  were  not  known  at  the  time,  or  ascertained 
for  years  afterwArds,  the  actual  quantity  of  the  land 
granted  was  about  6,973  acres — about  850  acres  more 
than  was  estimated  at  the  time  of  the  grant. 

At  a  meeting  of  the  directors  of  the  Company,  in 
New  York,  on  the  25th  day  of  April,  1851,  Peyton  pre- 
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jaiuiary"\erm  ^^iited  the  deed,  with  the  understanding  that  the  surplus 
Western  ^liniog^^  ^^^  acFcs  was  a  gift,  and  it  was  resolved  that  the  title 
""turing  co*^*  *^  ^^^^  ^^^^  ^'^^  satisfactory  to  the  board :  And  at  a  meet- 
PoytouaCannei'^E  ^^  ^^^  Subscribers  of  the  Company,  on  the  28th  day 
^^^^*     of  the  same  month,  it  was  resolved  that  the   title  to  the 
land  should  be  accepted  :  And  at  a  meeting   of  the   di- 
rectors on  the  6th  day  of  May,  1851,  it  was  recited  that 
the  title  to  the  land  had  been  examined  and  was  accept- 
ed ;  and  it  was  ordered  that  the  treasurer  should  pay  to 
Peyton  the    balance  of   $30,000,   not  previously  paid; 
that  the  secretary  should  order  bonds  of  the  company 
.to  be  prepared,  for  the  sum  of  §30,000,  and  that  these 
should  be  executed  and  delivered  to  Pevton  ;  that  the 
president  and  secretary  should  issue  to  Peyton    certifi- 
cates for  nine  hundred  shares  of  the  twentv-four  hundred 
shares   of  the  stock  of  the  company,  and  that  Peyton 
should  file  a  receipt   in  full   for  the  cash,    bonds  and 
stock. 

The  consideration  for  the  land  was,  by  the  company, 
paid  in  full  to  Peyton. 

And  on  the  25th  day  of  June,  1851,  the  deed  was  ad- 
mitted to  record  in  the  county  of  Boono. 

At  a  meeting  of  the  stockholders  of  the  company,  in 
New  York,  on  the  3d  day  of  May,  1852,  directors  were 
elected,  and  Peyton  was  left  off  the  board ;  and  at  a 
meeting  of  the  directors,  at  thie  same  jdace,  ou  the  same 
d:iv,  Henrv  A.  DuBois  was  elected  President. 

Peyton  had  made  some  openings  in  the  land  sold,  anil 
mined  and  removed  coal  therefrom  before  the  sale.  And, 
in  the  year  1852,  DuBois,  the  new  president  of  the  com- 
pany, went  on  the  land,  and  the  company,  through  his 
agency,  repaired  and  improved  the  mines  and  worked 
them.  The  company  likewise  contributed  largely  to  the 
improvement  of  the  navigation  of  Coal  River,  in  order  to 
the  transportation  of  coal  from  the  land. 

On  the  14th  day  of  March,  1853,  an  act  was  passed  by 
the  General   Assembly  of  Virginia,  incorporating  Pey- 
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ton  and  such  other  persons  as  should  be  associated  withj^^^y^J^^^^^^^ 
him,  as  The  Western  Mining  and   Manufacturing  Com-^^^;:^^^,;;;;^ 
pany,  for  the  purpose  of  mining  and  manufacturing  min-  '^"liriiig^co!^' 
erals  and  other  substances    in  the  county  of    Boone  andpeytorlcannei 

xi  X  Coal  Co. 

another  county. 

In  the  vear  1854,  the  subscribers  to  the  stock  of  The 

Western  Mining  and  Manufacturing  Company  organized 
that  company,  and  elected  directors.  Peyton  was  a  sub- 
scriber to  the  stock,  and  was  elected  a  director. 

On  the  12th  day  of  December,  1854,  William  M.  Pey- 
ton made  a  deed  to  Edwin  Mitchell  and  Jesse  E.  Pey- 
ton,  whereby  it  was  witnessed  that,  in  consideration  of 
one  dollar  paid,  William  M.  Peyton  granted,  bargained, 
sold,  aliened,  released  and  con6rmed  to  Mitchell  and 
Jesse  E.  Peyton,  a  tract  of  land  on  Drawdy\s  Creek,  be- 
ginning at  a  corner  of  the  tract  of  The  Virginia  Cannel 
Coal  Company,  near  the  fulls  of  the  creek,  about  a  mile 
from  its  mouth,  and  running  southward,  with  the  lines  of 
that  tract,  to  a  point  mentioned,  but  not  very  distinctly 
designated,  which  is  some  place  near  the  southern  part 
of  the  tract  granted  by  Peyton  to  The  Virginia  Cannel 
Coal  Company,  and  extending,  by  boundaries  generally 
described,  westward  and  northward  ;  not,  however,  men- 
tioning any  quantity  :  And  Wm.  M.  Peyton  covenanted 
that  he  would  v/arrant  the  land  specially.  On  the  14th 
day  of  April,  1857,  this  deed  was  recorded. 

This  grant  was  in  fact  for  the  benefit  of  The  Western 
Mining  and  Manufacturing  Company. 

The  tract  included  the  two  tracts  granted    on  the  22d 

dav  of  March,  1851,  one  bv  Benjamin  Bvrnside  and  the 

other  bv  Rachel  Williams  to  William  M.  Pevton,  and  a 

tract  lying  between  them,  owned  by  Tethani   Suodgrass, 

a  part  of  which,  however,  was  by  the  deed  dated  the  31st 

day  of  March,  1851,  granted  by  Peyton  to  The  Virginia 

Cannel  Coal  Company. 

The  land,  it  seems,  contains  large  quantities  of  cannel 

coal,  and  other  coal,  apparent  on  both  .sides  of  Drawdy's 

Creek,  at  different  points,  from   near  the   lower  end  to 

near  the  upper  end  of  the  tract. 
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januarf^Terin.     ^^  ^'^^   ^^th  (lay  of   July,  1855,  Tethani    Snodgrass 

Western Minirig"^^'^^'^  a  deed  to  William  M.  Peyton,  whereby  the  former 

'"tliring"ci'''"  granted  to  the  latter  a  tnict  of  land  on  Drawdy's  Creek, 

jPeytonJcanncibctAveen  the  two  tracts  granted  to  Peyton  on  the  22dday 

^^^^^     of  March,  1851,  extending  sjuth-sastwardly  to  the  land 

formerly  owned  by  Peyton,  and  including  the  part  not 

before  owned  by  him,   though  granted    by  him  to  The 

Virginia  Canncl  CoarCompany. 

On  the  18th  day  of  December,  1855,  The  Virginia 
Cannel  Coal  Company  made  a  deed  to  The  Western 
Mining  and  Manufacturing  Company,  whereby  it  was 
witnessed  that  in  consideration  of  $1,280  paid,  the  for- 
mer company  granted,  bargained  and  sold  to  the  latter,  a 
tract  of  land — part  of  the  land  granted  by  Peyton  to 
that  company — on  the  south  side  of  Coal  River,  includ- 
ing the  mouth  of  Drawdy's  Creek,  and  extending  up 
that  creek  to  the  line  between  the  land  granted  by  Pey- 
ton to  The  Virginia  Cannel  Coal  Company  and  the  land 
granted  by  him  to  Mitchell  and  Jesse  E.  Peyton. 

On  the  6th  day  of  January,  1857,  William  M.  Pev- 
ton  made  another  deed  to  Mitchell  and  Jesse  E.  Peyton, 
whereby  it  was  witnessed  that,  in  consideration  of  one 
dollar  paid,  and  other  valuable  considerations,  William 
M.  Peyton  granted  to  Mitchell  and  Jesse  E.  Peyton,  all 
his  right,  title  and  interest,  legal  and  equitable,  to  and 
in  six  tracts  of  land  on  Drawdy's  Creek,  including 
nearly  all  the  land  thereon.  This  deed  comprehends 
most  of  the  lands  already  mentioned  for  which  Peyton 
obtained  deeds  on  the  22nd  day  of  March,  1851,  and  the 
land  not  owned  by  him  when  he  made  the  deed  to  The 
Virginia  Cannel  Coal  Company  on  the  31st  day  ol 
March,  1851,  but  for  which  he  obtained  a  deed  on  tlie 
16th  day  of  July,  1855.  The  lines  set  forth  in  the  deed 
vary  somewhat,  but  not  widely,  from  the  lines  caused 
by  Peyton  to  be  run  on  the  ridge  in  1851.  The  deed 
contains  reservations  and  exceptions  not  important  to 
be  noticed  in  this  case.  The  grantor  covenanted  that  he 
would  warrant  the  land  generally,  and  that  the  grantees 
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should  have  quiet  possession  thereof,  free  from  incum-jj,jjj,^J.^7\^,„j 
branoe.  ^,  ,  '  .,,  , 

nestcrn  Mining 

On  the  7th  day  of  October,   1857,  Mitchell  and  Jesse  *"t^„^ng"co!°' 
E.  Peyton  made  a  deed  to  The  AVestern  Mining  andpeytonlcanDei 
Manufacturing  Company,  whereby  it  was  witnessed  that,     ^^^^'^ 
in  consideration  of  $1*2,500  paid,  and  for  other  causes, 
Mitchell  and  Jesse  E.  Peyton  granted  to  The  Western 
Mining  and  Manufacturing  Company  the  same  lands 
-with  the  like  reservations :     And  Mitchell  and  Jesse  E. 
Peyton  covenanted  that  they  would  warrant  the  land 
specially. 

In  the  year  1853,  Du  Bois,  the  president  of  The  Vir- 
ginia Cannel  Coal  Company,  left  the  land  owned  by  that 
Company,  and  in  1854  went  to  Europe  in  the  interest  of 
the  Company  ;  and  he  did  not  return  till  late  in  the  year 
1858.  In  the  year  1854,  Clement  Smith,  as  agent  of  the 
Company,  came  to  the  land,  and  he  remained  there.  In 
May,  1859,  he  was  elected  president,  and  he  continued 
such  till  the  dissolution  of  the  company. 

In  the  year  1852,  and  thereafter  for  a  number  of  years, 
that  company  opened  mines  on  the  land  cast  of  the  ridge 
between  Drawdy's  Creek  and  Indian  Creek,  and  nearly 
north  about  one  hundred  poles  from  the  chestnut  oak  at 
the  patch  of  rocks,  and  made  large  and  valuable  im- 
provements for  the  mining  and  transportation  of  coal, 
and  subscribed  large  sums  to  the  stock  of  The  Coal 
River  Navigation  Company,  organized  to  improve  the 
facilities  for  the  transportation  of  coal  from  the  lands  of 
this  and  other  companies,  to  the  markets  on  the  Ohio 
und  Mississippi  Rivers. 

,  In  the  year  1855,  The  Western  Mining  and  Manufac- 
turing Company  commenced  the  construction  of  a  rail- 
road from  Coal  River,  up  the  valley  of  Drawdy's  Creek  ; 
and,  in  the  year  1856,  made  an  opening,  south-west,  about 
one  hundred  poles,  from  the  chestnut  oak  corner  in  the 
patch  of  rocks,  and  about  eighty  poles  north-west  from 
the  line  protracted  from  the  chestnut  oak  south 
34®   west;   and   the    company    made  another  openings 
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januaiy'^eira  Perhaps    One    hundred    and    twenty    poles  south-west 
wrstirirMii^fr^"^      ^^^     chestnut     oak,     and     five     poles      north- 
*°turhJg"co**^"  ^^^^  ivom   the  line  therefrom  just  mentioned.       And, 
Poytoni'cftiinei^'^'^o^g^  this  opening,  The  Western  Mining  and  Maiiii- 
^^^^'     facturing  Company  made  its  drafts  underground  across 
the  latter  line  into  the  land  of  the  Virginia  Cannel  Coal 
Company,  and    removed  therefrom  large  quantities  of 
cannel  coal :     And  The  Western  Mining  and  Manufac- 
turing Company,  at  large  cost,  constructed  its  railroad 
through    its  own  land  from  Coul  River  to   the  first  of 
these  openings;  and  erected  dwelling  houses,  store  hou- 
ses, mills  and  other  structures  on  its  land  ;  and  sab- 
scribed  large  sums  to  the  stock  of  The  Coal  River  Nav- 
igation Company,  in  order  to  promote  and  facilitate  the 
mining  and  transportation  of  coal  from  the  land  claimed 
by  it,  already  described.     This  company,  likewise,  cat 
timber  on  the  land  granted  by  Peyton  to  The  Virginia 
Cannel  Coal  Company,  between  the  long  line  south  34*^ 
west,  and  the  top  of  the  ridge. 

It  seems  that  Smith  did  not  know  what  the  calls  of 
the  deed  to  The  Virginia  Cannel  Coal  Company  were, 
and  if  he  had  known  this,  he  did  not  know  where  the 
line  south  34°  west  would  run  with  reference  to  the  top 
of  the  ridge ;  but,  without  special  attention  to  the  sub- 
ject, from  the  acts  and  information  of  agents  of  The 
Western  Mining  and  Manufacturing  Company,  he  sup- 
posed the  ridge  was  the  line  between  the  lands  of  the 
different  companies. 

Late  in  the  year  1858,  Du  Bois  returned  to  the  land  of 
The  Virginia  Cannel  Coal  Company.  He  had  previous- 
ly obtained  some  general  intormation  as  to  the  bounda- 
ry of  the  land ;  and  when  he  returned  and  observed  the 
operations  of  The  Western  Mining  and  Manufacturing 
Company,  he  supposed  that  company  had  encroach- 
ed and  was  operating  on  tlie  land  of  The  Virginia  Can- 
nel Coal  Company:  And,  consequently,  in  J8o9,  he 
caused  a  copy  of  the  deed  from  Peyton  to  the  company 
to  be  obtained,  and  a  partial  survey  to  be    made,  which 
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demonstrated  the  truth  of  his  apprehensions.     And  carl yjj^„.  g}y"\.^.,^ 
in  the  year  1860,  The  Virginia  Cannel  Coal    Oompany^;^t~~^fj~j^ 
instituted  an  action    of  ejectment  against  The   Western  "'tl,ring"c<>!^" 
Mining  and  Manufacturing  Company,  or  its  tenants.        Peytomi'oanDei 

On  the   6th  day  of  September,    1859,   The  Virginia 
Cannel  Coal  Company  made  a  deed  to  Walter  C.  Smith 
and  Thomas  L.  Broun,  trustees,  whereby  it  was   recited 
that  the  company  was  largely  indebted  to  certain  per- 
sons, and  was  anxious  to  secure  the   payment   of  all    its 
indebtedness;  and  it  was   witnessed,  that  the   company 
granted  to  the  trustees  the  tract  of  land   on  and   near 
Big  Coal  River,  stated  to  contain  6,000  acres,  more   or 
less — describing  the  land  as  it  was  described  in  the  deed 
from  Peyton  to  the  company  (exclusive  of  128  acres  con- 
veyed by  that  company  tu  The  Western  Mining  and  Man- 
ufacturing Company ;)  and  granted  to  the  trustees    861 
shares   of  stock,  of  twenty-five  dollars  each,  in  The  Coal 
River  Navigation  Company ;  in  trust  to  secure  a  num- 
ber of  several  debts  to  a  number  of  different  persons, 
previously  contracted  and  remaining   unpaid ;  amount- 
ing, in  the  aggregate,  to  $55,931.25  cents.     Among  these 
creditors  were  DuBois  and  Clement  Smith,  who   were 
stockholders  in  The  Virginia  Cannel    Coal  Company  ; 
but  a  number  of  the  persons  thus  secured,  as  far   as  ap- 
pears by  the  record,  were  not  such   stockholders.     On 
the  7th  day  of  September,  1859,  the  deed  was  admitted 
to  i-eeord. 

Early  in  March,  1860,  under  an  order  in  the  action 
of  ejectment,  a  survey  was  made  by  John  L.^^Cole,  sur- 
veyor, superintended  by  counsel  for  The  Virginia  Can- 
nel Coal  Company,  and  an  agent  of  The  Western  Min- 
ing and  Manufacturing  Company,  when,  for  the  first 
time,  a.s  fiir  as  the  record  discloses,  the  parties  ascertained 
the  actual  courses  and  distances  of  the  linos  across  the 
ends  of  the  tract  granted  by  Peyton  to  the  former  com- 
pany, the  prolongation  of  which,  beyond  what  at  the 
time  of  the  execution  of  the  deed  was  supposed   to  be 

54*    . 
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jiiiuiary'"\erm.*'^^*^  length,  occasioiis  the  excess  in  the  quantity  of  the 
tract,  above  what  was  then  estimated. 

Western  Miriiug 

anil  MHuufa  -      On  the  25th    day   of   September,   1865,    Smith  and 
«   .    "r.      .Bronn,  the  trustees  in  the  deed  made   by  The  Virginia 

Peytona  Canncl  '     .  . 

cociico.  Cannel  Coal  Company  to  secure  creditors,  according  to 
the  provisions  of  the  deed,  sold  and  granted  to  John  B. 
Storm  of  New  York,  at  the  price  of  $85,000,  tlie  tract  of 
land,  described  as  containing  6,000  acres  more  or  less, 
exclusive  of  the  128  acres — and  as  the  tract  containing 
6,123  acres  conveyed  by  Peyton  to  that  company  and 
by  that  company  to  the  trustees — and  the  861  shares  of 
stock  in  The  Coal  River  Navigation  Company.  It  seems, 
however,  that  Storm,  in  fact,  acted  for  persons  who  paid 
the  purchase  money,  and  to  whom  the  land  was  by  him 
afterwards  conveyed,  as  will  be  stated. 

On  the  2nddav  of  December,  1865,  William  M.  Pev- 
ton,  Mitchell  and  Jesse  E.  Peyton  made  a  deed  to  The 
Western  Mining  and  Manufacturing  Company,  whereby 
William  M.  Peyton  granted  to  that  Company  all  his 
right,  title  and  interest  to  the  excess  of  land  conveyed, 
in  mistake,  by  him  to  The  Virginia  Cannel  Coal 
Company. 

On  the  23d  day  of  December,  1865,  Storm  made  a  deed 
to  William  H.  Aspinwall,  Henry  E.  Pierrepont,  Wil- 
liam A.  White,  Abriel  A.  Lowe,  Edgar  S.  Van  Winkle, 
Charles  N.  Emerson,  Cornelius  DuBois,  John  R.  Acker- 
man,  George  W.  Coster,  Clement  Smith,  Charles?  M. 
Connally,  Joseph  B.  Vandervort  and  W^illiam  McDon- 
neaugh,  whereby  it  ^yas  witnessed  that  in  consideration 
of  the  sum  of  $85,000,  Storm  granted  to  the  other  par- 
ties mentioned,  the  tract  of  land  purchased  by  him  and 
granted  by  Smith  and  Broun  to  him,  as  has  been  stated- 
undivided  interests  therein  to  be  held  by  the  grantees  in 
proportion  to  the  different  parts  of  the  purchase  money 
paid  by  them,  the  respective  amounts  of  which  are  in  the 
deed  set  forth. 

On  the  24th  day  of  March,  1866,  The  Western  Min- 
ing and  Manufacturing  Company  caused  the  summons 
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in  this  case  to  be  issued — which  was  not  served  ;  and  inja„uart"'Vrin 
April,  1866,  an  orderof  publication  was  entered, in  which^^~^~j^,.^.~ 
it  was  stated  that  the  object  of  the  suit  was  to  correct  a  '^"ur^jgTo!'^^" 
mistake  in  the  deed  ra-ide   by   Peyton  to  The  Virgini:ip^.yt„J<^v,.,j,ei 
Cannel  Coal   Company,  dated  the  31st  day  of  March,    '^''^^^ 
1851,  so  far  as  it  conflicted  with  the  deed   made  by  Pey- 
ton to  Mitchell  and  Jesse  E.  Pevton,  and  so  far  as  the 
boundaries  of  the  first    mentioned   deed  included  more 
than  6,123  acres  of  land. 

And  in  Mav  in  the  same  year,  The  Western  Minin": 
and  Manufacturing  Company  filed  the  original  bill;  in 
which  the  plaintiff  alleged  that  there  was  an  excess  of 
quantity  in  the  land  granted  .by  Peyton  to  The  Virginia 
Cannel  Coal  Company,  over  what  was  estimated  ;  that 
William  M.  Pevton,  Mitchell  and  Jesse  E.  Pevton  con- 
veyed  to  the  plaintiff  the  right,  title  and  interest  of  the 
former  iu  and  to  the  excess;  that  The  Virginia  Cannel 
Coal  Company  quietly  stood  by  and  allowed  The  West- 
ern Mining  and  Manufacturing  Company  to  make  vast 
expenditures:  And  the  Plaintiff^  prayed  that  William 
M.  Peyton,  Mitchell,  Jesse  E.  Peyton  and  The  Virginia 
Cannel  Coal  Company  be  made  defendants;  and  that 
the  ridge  be  established  as  the  line  between  the  parties; 
or  that  1'he  Virginia  Cannel  Coal  Company  be  required 
to  pay  the  Plaintiff  for  the  excess  oi  the  land  conveyed, 
above  6,123  acres,  and  the  moneys  which  that  company 
induced  the  Plaintiff*  to  expend  on  its  own  land  and  on 
that  of  The  Virginia  Cannel  Coal  Company. 

It  would  seem  that  in  the  summer  of  1867,  The  West- 
ern Mining  and  Manufacturing  Company  prepared  an 
amended  bill,  in  which  the  Plaintiffalleged  that  the  true 
line  on  the  south-east  side  of  the  tract  granted  by  Peyton 
to  The  Virginia  Cannel  Coal  Company,  was  the  line  on 
the  south-east  side  of  the  tract  granted  by  the  Common- 
wealth to  Molineaux,  James  and  Pollock— called  tHe 
James  line;  and  made  The  Virginia  Cannel  Coal  Com- 
pany, The  Peytona  Cannel  Coal  Company,  William  M. 
Peyton,  Mitchell,  and  Jesse  E.  Peyton  defendants;  and 
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j.iuuarv''\'orm.P*'^y^^^  ^'^^^  ^^^^  court  conipcl  TliG  Virginia  Canncl  Coal 

^  .     ,iT;  ,Coin])anv  to  take  and  liold  the  tract  of  6,12S  acres,  ox- 

^7uiing  n? '  ^^'"^''"^  in  width  from  the  south-east  side  of  the  tract 

P'vtonrrnnnci^^^'"^^^  '\V  PcvtoH  at  the  time  of  his  sale  and  conveyance 

(.o.ii  Co.     ^^  rj-j^^  Virginia Cannel  Coal  Company,  north-westwardly, 

so  as  to  exclude  the  land  between  the  line  of  the  ridge 

and  the  straight  line  south  34°  west,  1,030  poles. 

On  the  Isfc  day  of  April,  1869,  William  H.  Aspin- 
wall,  Henry  E.  Pierrepout  and  Henry  A.  DuBois  made 
a  deed  to  The  Peytona  Cannel  Coal  Conij)any  Avhereby 
it  was  witne.ssed  that  the  three  persons  mentioned,  granted 
to  the  company  mentioned  three  thousand  acres  of  the 
tract  formerly  owned  by  The  Virginia  Cannel  Coal  Com- 
pany, and  by  that  company  granted  to  Smith  and  Broun, 
trustees,  and  by  them  to  Aspinwall  and  other.- — but  the 
quantity  was  not  set  apart. 

In  February,  1871,  the  Plaintiffs  filed  a  supplemental 
bill,  in  which  they  allege  that  since  the  filing  of  the 
original  bill.  The  Peytona  Cannel  Coal  Company  has 
become  the  owner  of  the  6,123  acres  of  land,  less  the 
128  acres  formerly  owned  bv  The  Viro:inia  Cannel  Coal 
Company;  and  the  Plaintiffs  assert  that  the  .sale  was  by 
the  acre,  and  that  the  company  is  entitled  to  compensation 
from  The  Peytona  Cannel  Coal  Company  for  every  acre 
in  the  tract  over  6,123  acres;  and  pray  that  the  latter 
company  should  be  required  to  pay  at  the  rate  of  twenty- 
five  dollars  per  acre,  with  interest,  for  the  excess;  and 
that,  besides  the  parties  previously  mentioned,  The 
Peytona  Cannel  Coal  Company  be  made  a  party. 

In  some  way — but  it  does  not  appear  how — The  Phil- 
adelphia Cannel  Coal  Company  became  the  successor  of 
The  Western  Mining  and  Manufacturing  Company; 
and  became  a  plaintiff. 

The  Western  Mining  and  Manufacturing  Company 
fiTed  a  bill  for  an  injunction  to  stay  waste,  and  filed  a 
number  of  anjcndments  to  its  bills  ;  Peyton  filed  a  cross 
bill;  The  Western  Mining  and  Manufacturing  Company 
and  The   Philadelphia   Cannel  Cjal  Company    filed   a 
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number  of  supplemeutal  bills  and  bills  ofreview,  or  billsj.^jj^jj.y^\^^,j, 
in    the  nature    of  bills  of  review  ;  the  D^f^ndants,  or^"^;~;[^^^^j.,j.^ 
most  of  them,  filed  answers  to  these  various  bills,  or  the  "**turing"co!*^ 
more  important  of  them ;  the  Plaintiffs    replied,    some-i»eytMia*civnnei 
times  specially  and   sometimes   generally;    the    parties     ^^^^^**' 
filed  voluminous  exhibits  ;   took   and    retook  elaborate 
depositions,  filed  exee2>tions,  and  had  surveys  made ;  and 
the  Court  made  numerous  orders  and  decrees  ; — a  detail- 
ed statement  of  which  is  not  here  important. 

The  Plaintiffs  urge,  as  the  gravamen  of  their  ease,  that 
Peyton,  by  mistake,  instead  of  a  description  that  would 
have  made  the  boundary  on  the  north-west  side  of  the 
land  granted  by  him  to  The  Virginia  Cannel  Coal  Com- 
pany, to  run  with  the  ridge,  inserted  the  straight  line 
south  34°  west  1,030  poles. 

A  writing  solemnly  signed,  sealed,  and  acknowledged 
before  a  magistrate,  and  delivered,  by  a  person,  is  evi- 
dence of  his  intent,  so  convincing  and  conclusive,  that  at 
common  law,  generally,  no  evidence  will  be  re- 
ceived to  contradict  it.  In  a  court  of  equity  however, 
it  may  sometimes  be  proved  that  a  deed  was  executed  in 
mistake,  and  that,  in  fact,  it  embodies  provisions  differ- 
ent from  those  which  the  parties  intended.  But,  even  in 
this  court,  the  deed  is  regarded  as  evidence  so  strong, 
that  only  other  unequivocal  evidence  irresistibly  conclu- 
sive, is  sufficient  to  overthrow  it. 

In  this  case,  there  is  testimony  tending  to  prove  that 
when  Peyton  executed  the  deed  to  The  Virginia  Cannel 
Coal  Company,  dated  the  31st  day  of  March,  1851,  he 
intended  to  incorporate  in  it  such  description  as  would 
make  the  previously  marked  lines  and  corners  on  the 
ridge  between  Indian  Creek,  waters  of  Laurel  Creek  and 
other  waters,  on  the  one  side,  and  waters  of  Drawdy's 
Creek,  on  the  other  side,  the  boundary  on  the  north- 
west of  the  land  granted:  But,  on  the  other  hand, 
there  is  testimony  of  witnesses,  equally  persuasive,  if  not 
more  convincing,  that  for  a  reason  stated  l)y  Peyton,  he 
deliberately  and  intentionally    discarded  the    lines  and 
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Jar  nan"  Tern.  ^-^^I'^^rs  riin  and  marked,  from  the  chestnut  oak  in  a  patch 
Western  Mi.di^/^^  ^^^''^•''>  with  thc  ridge,  south-wcstwardlv,   and  adopted 
''"uidn'ie'i"''"^^^^  1,030    poles.     To   set 

ivytoim'canuei^*^''^'^  ^"^  couimenl  on  the  evidence  on  this  subject,. 
Chwico.  ^vould  be  not  only  wearisome,  but  unprofitable.  It  roay, 
however,  be  worth  while  to  mention  u  few  circumstance.s, 
as  to  which  there  is  no  controversy,  that  are  forcibly  sug- 
gestive, if  together  they  are  not  absolutely  conclusive,  on 
the  subject. 

Peyton,  at  a  time  when  he  seems  to  have  been  es- 
pecially occupied  in  the  great  work  ol  organizing  The 
Virginia  Cannel  Coal  Company,  and  completing  the  sale 
to  that  company  of  the  land  in  question,  when  he  had 
come  from  New  York  to  do  all  that  was  necessarv  to  be 
done  in  Virginia,  tending  to  the  accomplishment  of  that 
object,  and  at  a  season  of  the  year  when  travel  in  the 
mountainous  sections  of  the  St^ate  was  by  no  means  agree- 
able or  convenient,  caused  an  agent,  on  the  22d  day  of 
March,  1851,  to  obtain  from  Richard  Williams  and 
Benjamin  Byrnside,  deeds  for  the  two  tracts  of  land  al- 
ready mentioned  on  Drawdy's  Creek,  including  most  of 
the  land  between  the  top  of  the  ridge  and  the  straight 
line  south  34^  west;  and  to  go  on  horsel)ack  and  take 
the  deeds  to  the  court  house  of  the  countv  ot  Boone,  and 
on  the  ^-^th  of  the  month  have  the  deeds  admitted  to  re- 
cord,  and  await  their  recordation,  and  to  take  them  to 
Peyton  at  Charleston  ;  and  on  the  31st  of  the  same 
month,  in  the  county  of  Roanoke,  Peyton  executed  and 
acknowleged  the  deed  to  The  Virginia  Cannel  Coal  Com- 
pany. 

It  seems  that,  from  the  chestnut  oak  at  the  patch  of 
rocks  there  were  not  less  than  eight  successive  lines  and 
corners  marked  on  the  ridge.  This  number  of  comers 
was  found  as  late  as  1858.  The  straight  line  south  34 
west,  runs  some  hundreds  of  poles  from  some  of  these 
lines  and  corners. 

Evidently,  Peyton — or    whoever    acted    for   him  as 
draughtsman  of  the  deed — had  before  him  the  notes  of  the 
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survey  made    in    1850,    in  which  the  lines  and  cornerSj^„^J.^"\^^,^ 
marked  on  the  ridge  were  set  forth.     The  actual  lines ^r^[^;^;^^^rT^ 
and  corners  from  the  point  of  the  ridge  near  the  creek,  ""urug'co"^ 
to  the  chestnut  oak  in  a  patch  of  rocks,  as  they  werep^.y,„„!I'cai»nei 
set  forth  in  the  notes,  and  are  found  on  the  ground,  with       ^'^  ^*^' 
slight  variations,  such  as  are  common,  were  adopted  in 
the    deed ;  but  from  that  |>oint,  the  lines   and  corners 
marked  arc  discarded,  and  the  line  south  34°  east  1,030 
poles,  terminating  at  no  object,  is  adopted. .   Peyton  was 
a  man  of  superior  intelligence  and  business  capacity,  and 
a  practical  surveyor.     It  is  inconceivable  that  he  should 
discard  the  marked  lines  and  corners  before  him,  and 
adopt  the  course  and  distance,  so  entirely  different,  un- 
less he  intended  the  latter  to  be  the  line  of  the  land  he 
granted.     No  mistake  as  to  this  matter  is  at  all    plausi- 
bly explained. 

Indian  Creek  and  the  other  waters  on  the  south-east 
side  of  the  ridge  were  mentioned  in  the  notes  of  bound- 
aries in  Peyton^s  possession,  and  these  streams  were  prob- 
ably familiar  to  him  personally.  If  he  had  intended  to 
confine  the  grant  to  the  land  on  that  side  of  the  ridge, 
he  would  naturally  have  mentioned  those  waters  by  their 
names.  But,  when  he  adopted  the  long  straight  mathe- 
matical line,  he  might  well  be  in  doubt  as  to  what  waters 
it  would  cross.  In  that  case,  he  would  not  wish  to  men- 
tion waters  that  the  boundaries  might  not  reach ;  and, 
on  the  other  hand,  be  would  not  wish  to  mention  only  a 
part  of  the  waters  and  omit  others  of  equal  importance, 
which  the  boundaries  might  reach,  and  so  negatively  in- 
dicate that  the  boundaries  would  not  reach  them.  Avoid- 
ing this  dilemma,  the  grantor  simply  described  the  land 
as  on  Big  Coal  River  and  some  of  the  waters  thereof. 

The  courses  and  distances  of  lines,  as  they  are  un- 
derstood at  the  time  when  a  calculation  of  quantity  is 
made,  furnish  the  basis  of  the  calculation.  The  same 
courses  and  distances  employed  in  the  calculation  are  in- 
serted in  the  deed — though,  in  fact,  they  may  be  con- 
trolled and  varied  bv  marked  corners  called  for,  or  other 
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1875.       facts  outside  of  the  deed   not   then  known — when   thev 

January  Term. 

«~7  '  ^,.  ,    are  ascertained.     The  courses  and  distances,  supposed  to 
ana  Mtiruif  u-  havc  bceu  deemed  correct  when  the  deed  from  Pevton  to 

turiij;;Oj. 

Portoa^'cann^i'^'^^  Virginia  Canuel  Coal  Company  was  prepared,  and 
Coal  Co.  therefore  inserted  in  the  deed,  are,  upon  Ciilculation, 
found  to  give  the  quantity  mentioned  in  the  deed — as 
nearly  as  two  different  calculations  of  quantity  generallv 
approximate  the  like  result.  If  the  other  boundaries 
then  supposed  to  be  correct,  and,  with  them,  the  various 
lines  on  the  ridge,  were  then  calculated,  they  did  not  in- 
dicate more  than  about  five  thousand  acres  \vithin  their 
limits — ^a  thousand  acres  less  than  Peyton  was  bound  to 
furnish,  in  order  to  eflVct  his  purpose  ;  and  manifestly  it 
at  once  appeared  to  him,  that  he  must  add  about  a  thou- 
sand acres  on  the  side  of  the  ridge  next  to  Drawdy's 
Creek,  or  elsewhere,  in  order  to  accomplish  his  great  and 
ciierished  object.  As  we  see,  he  did  discard  the  lines  on 
the  ridge  and  adopted  a  line  that  included  the  quantity 
stipulated  for,  and  something  more,  the  conclusion  is 
very  strong  that  he  intended  to  do  what,  in  fact,  be  did 
do.  The  subsequent  discovery  that  Peyton  was  mistaken 
as  i:o  the  actual  width  of  the  tract  at  each  end,  and  that 
consequently  his  estimate  did  not  reach  the  actual  quan- 
tity in  the  tract  as  afterwards  ascertained,  does  not  influ- 
ence the  presumption  as  to  what,  at  the  time  of  the  exe- 
cution of  the  deed,  he  intended. 

There  is,  then,  clearly,  no  sufficient  proof  of  mistake 
in  the  call  in  the  deed,  tor  the  line  from  the  chestnut  oak 
in  a  patch  of  rocks,  south  34°  west  1,030  poles,  toindnce 
the  action  of  a  court  of  equity. 

The  Plaintiffs  attach  much  importance  to  the  action 
of  Peyton  after  his  grant  to  The  Virginia  Canuel  Coal 
Company. 

A  stockholder  in  an  incorporated  company  is  not  so 
jointly  interested  with  the  other  stockholders,  or  «> 
identified  with  the  corporation,  that  his  unauthorized 
and  unwarranted  acts  will  be  deemed  theirs,  or  in  any 
manner  bind  them,  to  their  detriment. 
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It  scarcely  need  be  remarked  that  after  Peyton's  con-j  ^„„j^J.^J\g^^ 
veyance  to  The  Virginia  Cannel  Coal  Company,  his  do-y^.^^^^^.^^  ^jj^j^ 
minion  over  the  land  ceased,  unless  as  the  agent  of  that  ^"i^uScJ!*^ 
company  it  was  continued  or  revived.     If,  in  1854,  when p^y^^ J* channel 
Peyton  made  the  deed  to  Mitchell,  and  Jesse  E.  Peyton,     ^^*^** 
for  tlic  benefit  of  The  Western   Mining   and    Manufac- 
turing Company,  he  remained  a  stockholder  in  The  Vir- 
ginia Cannel  Coal  Company,  he  was  nothing  more.     He 
had  no   authority,  by   his  acts,   declarations   or   acqui- 
escence, to   bind   the   former  company.     On  the  other 
hand^  he  was  a  stockholder  and  director  in  The  Western 
Mining  and  Manufacturing  Company  : — Though   this  is 
not  deemed  important. 

The  Plaintiffs  urge  that  the  acts,  admissions  and  state- 
ments of  The  Virginia  Cannel  Coal  Company,  by  its 
agents,  indicating  that  the  land  of  The  Western  Mining 
and  Manufacturing  Company  extended  to  the  top  of  the 
ridge  already  so  often  mentioned,  constituted  fraud,  and 
estopped  The  Virginia  Cannel  Coal  Company  from  after- 
wards asserting  and  enforcing  their  title,  to  the  true  math- 
ematical boundary. 

It  is  not  the  duty  of  the  owner  of  one  tract  of  land 
to  ascertain  its  boundary  for  the  information  of  the  own- 
er of  a  coterminous  tract,  who,  without  himself  ascer- 
taining the  boundary,  projects  and  constructs  improve- 
ments on  the  other's  tract,  or  on  his  own,  in  order  to  the 
better  development  of  the  former  tract.  The  failure  of 
the  owner  of  the  land  to  obtain  and  communicate  such 
information  is  neither  actual  fraud  nor  culpable  negli- 
gence. If,  under  a  mistake  as  to  the  true  boundary,  one 
such  owner  speaks  of  a  part  of  his  land,  or  treats  it,  as 
the  land  of  the  other,  or  acquiesces  in  acts  of  ownership 
by  the  latter  over  the  land,  this  will  not  prejudice  the 
title  or  right  of  the  former,  further  than,  under  certain 
circumstances  and  upon  proper  proceedings,  to  create, 
and  subject  the  land  to,  a  lien  for  permanent  improve- 
ments made  thereon,  above  the  value  of  the  use  of  the 

land  ;  or  to  subject  the  title  and  possession  to  the  opera- 
65* 
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januarv^\oriii.^*^^^  ^^  actual  advcrsG  possossioii  continucd  long  enough^ 
westornMining^*^^^'"  ^^^  statiitc  of  limitations,  to  bar  an  action  of  eject- 
""uirilico^*^"  i^ent.  Certainly  such  innocent,  though  erroneous  state- 
PeyionaCanuei'^^^t  or  act  made  to  or  done  in  the  presence  of  the  owu- 
*^^^^'  er  of  coterminous  lands,  without  any  purpose  to  deceive, 
and  not  principally,  if  at  all,  relied  on  by  the  other  as 
the  evidence  of  boundary,  can  not  render  the  party  so 
speaking  or  acting,  in  any  manner  liable,  in  equity,  to 
the  forfeiture  of  his  own  land,  or  the  payment  of  money 
to  indemnify  the  owner  of  the  adjoining  laud  for  im- 
provements he  may  have  made  on  it,  or  for  expendi- 
tures he  may  have  made  elsewhere,  in  order  to  facilitate 
and  enhance  the  use  and  value  of  the  land  owned  by  the 
other,  as  to  the  boundarv  of  which  the  mistake  has  exi.<- 
ted.  The  statements,  acts  or  acquiescence  of  the  owner 
or  claimant  of  land,  are  generally  evidence  against  him, 
under  all  the  circumstances,  more  or  less  forcible: 
But,  unless  they  are  accompanied  by  actual  fraud  or  cul- 
pable negligence,  tantamount  to  actu«al  fraud,  and  are  re- 
lied on  bv  another  as  the  foundation  of  material  action 
or  acquiescence  on  his  part,  they  do  not  estop  the  owner 
of  the  land  from  asserting  and  proving  his  title  or 
boundary. 

As  we  have  seen,  the  land  between  the  ridge  and  the 
straight  line  from  the  chestnut  oak  at  the  patch  of  rocks, 
was  unquestionably  owned  by  The  Virginia  CannelCoal 
Company,  though  claimed,  at  first  equitably  but  after- 
wards legally,  through  Mitchell  and  Jesse  E.  Peyton,  by 
The  Western  Minins^  and  Manufacturing  Company. 

The  stockholders  in  The  Virginia  Canuel  Coal  Com- 
pany were  residents  of  distant  States.     Clement  Smith 

m 

was  managing  agent  of  the  Company,  during  Xka^  years 
from  1855  to  1859,  during  a  part  of  which  period  Tlie 
Western  Mining  and  Manufacturing  Company  mademojft 
of  the  expenditures  that  they  claim  to  have  made  prin- 
cipally for  the  development  of  the  land  owned  by  The 
Virginia  Cannel  Coal  Company,  and  claimed  by  The 
Western    Mining   and  Manufacturing  Company.    The 
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openings  and  the  operations  of  The  Virginia  CanneljjjQyj,5.^J\^y„j 
Coal  Company  were  on  that  part  of  its  hmd  whicli  was^^^~~;T;; 
in  fact  separated  from  the  land  of  The  Western  Mining  "°tui?m"co?'" 
and  MauufactiiringCompany,  by  lines  on  the  ridge,  frompgyj<,„a"c^np^.i 
the  j)oint  thereof  near  the  falls  of  Drawdy's  Creek,  to  ^'<^^^'^- 
the  chestnut  oak  in  a  patch  of  rocks.  As  far  as  the 
agents  and  employees  of  that  company  superintending 
and  engaged  in  its  operations,  by  reason  of  that  agency 
or  employment  had  occasion  to  look,  the  lines  on  the 
ridge  were  the  true  lines  of  that  company's  land.  The  op- 
enin<^s  made  bv  The  Western  Mininn:  and  Manufactur- 
ing  Company  were  not  far  south-west  of  these  lines,  and 
were  on  its  own  land.  If  the  scope  of  Smith's  agency 
extended  to  the  ascertainment  and  determination  of  the 
boundary  of  the  land  south-westwardly  from  the  chest- 
nut oak  in  a  patch  of  rocks,  or  the  communication  of 
facts  on  that  subject  to  the  directors  of  The  Western 
Mining  and  Manufacturing  Company — as  to  which  it  is 
not  now  necessary  to  enquire — he  had  no  knowledge  or 
information  that  suggested  the  importance  or  propriety 
of  an  investigation  as  to  such  boundary.  He  testifies 
that  the  agents  of  The  Western  Mining  and  Manufac- 
turing Company  informed  him  that  the  line  ran  with 
the  ridge,  and  he  did  not  suppose  they  misrepresented 
the  facts  or  that  the  latter  company  claimed  land  that  it 
did  not  own.  He  had  not  seen  the  deed  from  Pevtonto 
The  Virginia  Cunnel  Coal  Company,  and  the  line  from 
the  chestnut  oak  at  the  patch  of  rocks  south  34°  west 
had  not  been  run.  .The  evidence,  generally,  sustains 
Smith's  testimony  on  this  subject,  and  enforces  the  con- 
viction, that,  while  he  was  under  no  obligation  to  The 
Western  Mining  and  Manufacturing  Company  to  ascer- 
tain the  fact,  he  did  not  know  where  the  true  boundary 
of  The  Virginia  Cannel  Coal  Company's  land  actually 
fell  on  the  ground. 

On  the  other  hand,  the  deed  from  Peyton  to  The  Vir- 
ginia Cannel  Coal  Company  was  prior  to  the  first  deed 
from  him  to  Mitchell  and  Jesse  E.  Peyton  for  the  bene- 
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jHDuaif '\erm^^  ^^  ^^^^  Western  Milling  and  Manufacturing  Compa- 

w^t^i~Mhii^"y>  and  was  recorded.     The  deed  to  them  called  for  the 

*VurYni'?o!'"  linesof  the  land  of  The  Virginia  Cannel  Coal  Company,  as 

Peytonl'camioi*'^^  eastern  boundary  of  the  land  granted  to  the  trustees, 

^^^^'     and  contained  no  other  description  by  which  these  lines 

could  be  ascertained.     Peyton,  who  made  both  dceA<, 

was  the  organizer  and  a  stockholder  and  director  of  The 

Western  Mining  and  Manufacturing  Company.     If  that 

company  failed  to  examine  the  deed  to  The  Virginia 

Cannel  Coal  Company,  which  furnished,  at  least  in  part, 

the  boundaries  of  its  own  land,  and  Peyton,  who  a  lew 

years  before  had  known,  if  he  did   not  then   remember, 

all  about  the  matter,  failed  to  inform  his  own  company 

properly  on  the  subject,  certainly  that  company  ought 

not  to  complain  that  The  Virginia  Cannel  Coal  Corajw- 

ny  or  Clement  Smith  did  not  obtain  and  furnish  it  with 

accurate  information  on  the  subject. 

The  Plaintiffs  have  assumed  that  the  land  "granted  bv 
Pevton  to  Mitchell  and  Jesse  E.  Peyton  for  the  benefit 
of  Tlie  Western  Mining  and  Manufacturing  Company, 
outside  of  the  true  boundary  ot  the  land  owned  by  The 
Virginia  Cannel  Coal  Company,  contains  but  little  val- 
uable coal,  and  that  the  prospective  transportation  of 
what  it  did  contain,  was  no  considerable  inducement  to, 
and  promised  no  indemnity  for,  the  expenditures  incurred 
in  the  improvement  of  Coal  River,  the  purchase  of  the 
128  acres,  and  the  construction  of  the  railroad  as  far  as 
it  was  completed.  But  the  reports  of  the  two  geologist.s 
published  by  The  Western  Mining  and  Manufacturing 
Company,  with  maps,  indicate  much  cannel  coal  and 
large  quantities  of  excellent  bituminous  coal  at  different 
places  outside  of  the  long  mathematical  line  of  The  Vir- 
ginia Cannel  Coal  Company^s  h\nd,  on  both  sides  of 
Drawdy's  Creek,  and  indicate  that  a  railroad  was  pro- 
jected to  run  many  hundred  poles  above  the  opening  to 
which  it  was  constructed,  to  a  point  where  fine  hedr 
of  coal  were  found,  perhaps  two  hundred  poles  from  the 
line  just  mentioned,  and  that  a  branch  of  the  niilrcwd 
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was  projected  to  cross  Drawdy^s  Creek  to  beds  of  coal  onjj^„„j^yj7\grin. 
the  western  side  of  that  stream.  we«tcrD  Min  ng 

aud  Maniifac- 

Thoiigh  the  Plaintiffs  have  not  urged  a  mistake  in  tmiugco. 
quantity,  otherwise  than  as  occasioned  by  the  alleged^'^v|on«j  c^u^^^t 
mistake  as  to  the  line  south  34°  west  1,030  poles,  and 
indicate  that  no  decree  that  will  not  give  them,  or  one  of 
them,  the  land  between  that  line  and  the  marked  lines 
on  the  ridge,  is  at  all  desirable ;  nevertheless,  it  may  be 
proper  to  consider  whether  there  was  such  a  mistake  as 
to  the  quantity  of  the  tract  granted  by  Peyton  to  The 
Virginia  Cannel  Coal  Company  as  entitled  him  or  his 
assignee  to  relief, and  if  so,  whether,  by  change  of  circum- 
stances or  lapse  of  time,  the  right  was  extinguished  or 
the  remedy  to  enforce  it  was  barred,  before  he  or  his  as- 
signee properly  asserted  the  right  and  sought  redress. 

It  is  settled,  in  Virginia  and  West  Virginia,  that  when 
a  person  has  sold  and  conveyed  a  tract  of  land,  describ- 
ed as  containing  a  definite  quantity,  at  a  specified  price^ 
it  is  presumed  that  the  estimated  quantity  was  believed 
to  be  substantially  correct — within  five  j)er  cent  of  exact 
accuracy  ;  that  it  constituted  a  material  element  in  the 
determination  of  the  price  ;  and  that,  unless  it  appear 
that  considerable  uncertaintv  or  actual  risk  as  to  the 
quantity  was  contemplated  or  intended;  if  in  fact  the 
quantity  is  afterwards  ascertained  to  be  materially  less, 
and  the  purchaser  properly  asserts  his  right  in  a  reason- 
able time  and  under  reasonable  circumstances,  a  court  of 
equity  will  grant  him  relief.  Though  the  sale  be  not  by 
the  acre,  but  by  the  tract  in  gross,  this  nevertheless  is 
now  the  rule  of  decision.  But  in  many — perhaps  most 
cases  of  sales  by  trustees  and  other  fiduciaries  or  officers, 
it  may  be  different.  This,  however,  it  is  not  necessary 
now  to  determine. 

It  has  not  been  decided  by  any  court,  as  far  as  I  am 
informed,  that  when  there  has  been  such  a  sale  and  con- 
veyance as  has  just  been  described,  and  subsequently  an 
excess  of  quantity  is  discovered,  the  vendor  is  entitled 
to  relief.     It  would  seem  however  that,  if  upon  no  high- 
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janiuiiy'^erm.^^'  principle,  at  anv  rate  on  that  (if  mntnality   of  right 

we»UTnMi^'^^^'*^^'^^"  *'^^  vendor  and  the  vendee,  the  former  as  well 

''^mingT:,^^^^^    as  the  latter  should  have  redress. 

.Peytona'caoici  I^  ^^  ^^^^  Overlooked,  that,  in  more  cases  than  one,  it 
c^aico.  Yifii^  been  held  that  a  vendor  of  an  estimated  quantity  of 
land,  by  the  acre,  is  entitled  to  compensation  for  an 
actual  excess.  But  in  such  a  case,  though  the  estimated 
quantity  is  mentioned,  the  substance  of  the  contract  is 
that  the  vendor  sells  the  tract,  and  the  purchaser  agrees 
to  give  the  price  stipulated  for  each  acre — no  matter  how 
many  acres  there  may  be.  The  redress,  then,  is  a  mere 
specific  execution  of  the  contract. 

When,  however,  the  vendor  has  sold  and  conveyed  aft 
entire  tract  of  land,  and  the  purchaser,  according  to  the 
agreement,  has  paid  the  whole  purchase  money  stipula- 
ted to  be  paid  for  the  entire  tract,  though  the  parties  act 
in  mutual  mistake  as  to  the  quantity  of  the  tract,  the 
question  as  to  the  character  of  the  redress  which  the 
vendor  may  have,  or  the  vendee  may  elect  to  substitute, 
is  much  more  difficult  of  determination.  If  the  vendor 
•owned  a  larger  tract  of  land,  and  caused  part  of  it  to  be 
surveyed  into  a  smaller  tract,  and  sold  this  for  a  fixed 
price,  though  both  parties  had  supposed  the  land  sold  to 
constitute  the  whole  tract,  the  court  could  not  compel 
the  purchaser  to  take  land  which  he  did  not  buy,  and 
pay  for  it  money  which  he  did  not  agree  to  pay.  And, 
as  it  would  seem,  for  a  stronger  reason,  when  the  pur- 
chaser does  not  get  any  land  that  he  did  not  buy,  die 
•court  cannot  compel  him  to  pay  for  land  that  he  did 
purchase  at  a  fixed  price,  which  he  has  paid,  an  addition- 
al sum  that  he  did  not  agree  to  pay.  It  is  generally  dif- 
ficult enough  for  persons  to  pay  tlie  moneys  they  contem- 
plate and  contract  to  pay :  It  would  be  too  often 
disastrous,  without  an  agreement,  and  for  no  fault  of 
theirs,  to  compel  purchasers  unconditionally  to  pay 
more. 

But,  because  the  parties  have  acted  in  material  mis- 
take as  to  the  quantity  that  the  tract  of  land  sold  con- 
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taiiied,  and  so  the  vendor  has  agreed  to  take  for  the  jft„uir!v  xerm. 
tract  a  price  that,  if  he  had  known  the  quantity,  he^^jg^,yj^,,„jj,~ 
would  not  have  taken  ;  when  there  are  no  sufficient  '^'Vtiihig^ta!^' 
counteracting  circumstances,  the  court  will  rescind  thcpeytona' Camiei 
contract,  unless  the  purchaser  will  voluntarily  do  what  ^'*^*^'^- 
appears  to  be  just.  And  the  vendor  having  sold  and 
conveyed  the  entire  tract,  supposed  however  to  contain 
a  less  quantity  mentioned,  for  a  less  price  than  if  he  had 
known  the  actual  quantity  he  would  have  taken,  and  so 
having  conferred  on  the  purchaser  an  absolute  estate  at 
Jaw,  the  former  should  be  content  to  receive  such  addi- 
tional sum  as,  with  the  sum  already  paid,  or  agreed  to 
be  paid,  would  make  what,  according  to  the  estimated 
quantity  and  price,  would  have  been  payable  for  the 
whole  quantity  of  the  tract,  as  subsequently  ascertained. 
And,  as  a  conclusion  from  what  has  been  said  on  this 
subject,  the  purchaser  ought  to  have  the  option  whether 
he  will  submit  to  a  rescission  of  the  sale  or  conveyance, 
or  pay  the  additional  proportionate  price  for  the  excess 
of  quantity.  But,  inasmuch  as  the  vendor's  primary 
right  is  to  a  rescission,  subject  however  to  the  qualifica- 
tion just  stated,  it  would  seem  that,  when,  by  his  act  or 
negligence,  or  without  the  fault  of  the  purchaser,  the 
vendor's  right  to  a  rescission  is  destroyed  or  extin- 
guished, he  can  no  longer  be  entitled  to  compensation 
against  the  purchaser.  Though,  perhaps,  if  it  should 
clearly  appear,  that  the  bargain  was  so  advantageous  to 
the  purchaser  that,  if  the  option  of  rescission  or  compen- 
sation remained  with  him,  he  would  elect  the  latter,  the 
court  might  compel  him  to  pay  the  compensation. 

While  the  vendor  has  the  option  to  abide  by  the  con- 
tract or  demand  a  rescission,  the  purchaser,  who  is  in  no 
way  in  fault,  and  has  fully  complied  with  his  contract 
and  acquired  the  title,  even  if  he  discovers  the  mistake, 
may  not  know  what  the  vendor  will  elect,  till  the  latter 
demands  a  rescission,  or,  in  some  form,  declares  or  indi- 
<5it€s  his  purpose.  While  the  purchaser  may  prefer  the 
rescission  of  the  contract  rather  than  a  payment  for  the 
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January  \erin.^^^^''*^  ^^  quantity,  nevertheless  he  may  be  interested— 
We8tcniMii.iiig"^y>  Compelled — to  improve  the  laud  or  to  dis{X)»cof  it, 
"°turing"co?^  or  <-*l^-  to  suffer  disastrous  sacrifiee.  When  the  pnr- 
Peytona  ciannei^'haser,  in  good  faith,  ha.«  improved  the  land,  a  rescission 
of  the  contract  without  payment  for  the  improvements 
would  be  inequitable.  When  the  purchaser,  without 
having  discovered  the  mistake,  has  conveyed  the  land, 
he  can  no  longer  have  an  election  between  a  rescission 
of  the  contract  and  the  payment  of  compensation  for  the 
excess  of  quantity :  And  unless  the  latter  purchaser 
knew  the  excess,  and,  on  that  account,  paid  more  for  the 
land  than,  if  there  had  been  no  excess  he  would  have 
paid;  or  the  former  purchaser,  because  of  mistake  in  the 
latter  sale,  could  recov-er  froni  the  latter  purchaser,  com- 
pensation for  the  excess ;  it  would  seem  that  the  former 
purchaser  would  be  no  longer  liable  to  his  vendor  for 
the  payment  of  compensation. 

If,  while  the  vendor  would,  on  demand,  be  entitled  to 
a  rescission,  the  purchaser  discoversthemistake,  it  would 
seem  that  he  should  notify  the  former  of  the  fact ;  and, 
thereupon,  if  the  vendor  does  not  in  a  reasonable  time  make 
his  election  and  demand  a  rescission,  his  right  to  do  so 
will  be  extinguished.  But  if  the  purchaser,  without  no- 
tifying the  vendor,  and  with  knowledge  of  his  right 
to  a  rescission,  wilfully  conveys  the  land  or  puts  a  re- 
scission beyond  the  reach  of  himself  or  the  court,  he  should 
be  subject  to  the  payment  of  compensation. 

When  the  purchaser  has  sold  and  conveyed  the  land  to 
another,  for  a  valuable  consideration,  without  notice  of 
the  mistake  as  to  the  quantity,  the  right  of  the  first  ven- 
dor to  a  rescission  of  the  sale  and  conveyance  made  by 
him,  is  extinguished  ;  unless  there  be  such  mistake  in  the 
last  sale  and  conveyance,  made  under  such  circumstances, 
that  the  vendor  in  that  sale  is  entitled  to  a  rescission; 
when,  perhaps,  the  first  vendor  having  such  a  right 
against  the  latter  vendor,  may  be  substituted  to  his  right 
against  the  purchaser  from  him. 
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Coal  Co. 


Wheu  a  debtor  conveys  land  to  a  trustee  to  secure  thejj,jj^,jjj^7\p^^ 
payment  of  debts,  no  definite  price  is  fixed,  and  so  the^~,^"j^j^~ 
estimated  quantity  of  the  land  is  not  an  element  in  the  "'turhiK  cof " 
fixation  of  the  price.  Consequently,  excess  in  theactualp^y^^^J'^jannei 
quantity  of  the  land  cannot  entitle  the  grantor  in  trust 
to  a  rescission  of  the  conveyance  or  compensation  for  the 
excess. 

It  was  settled  in  Virginia  previous  to  the  crea- 
tion of  West  Virginia — whether  on  tenable  principle  or 
not — that  the  existence  of  antecedent  debts  is  a  valuable 
consideration  for  a  conveyance  or  assignment  of  property 
to  secure  the  payment  of  the  debts,  and  that  the  trustee 
and  creditors  are  purchasers  for  a  valuable  consideration. 
Slier,  Price  &  Co.  v.  McClanahan  and  others,  2  Gratt.  280; 
Richeson  v.  Richeson  and  others,  2  Gratt.,  497;  Wickham 
and  Goshom  x\  Lewis,  Martin  &  Co.,  13  Gratt.,  427 ;  Ev- 
ans, Trustee,  v,  Greenhow  and  others^  15  Gratt.,  153.  Some 
of  the  cases  on  this  subject  relate  to  personal  property, 
while  others  relate  to  real  estate.  But  the  validity  of 
the  consideration  in  no  way  depends  on  the  species  of 
property  for  which  it  is  paid.  If  the  existence  of  the 
debt  is  a  valuable  consideration  for  the  assignment  of 
personal  property,  it  is  such,  as  well,  for  the  conveyance 
of  real  estate. 

Then,  in  such  case,  the  trustees  and  creditors  are  not 
in  any  manner  liable  to  the  grantor  in  trust,  on  account 
of  mistake  in  quantity,  and  the  grantor  has  no  right 
against  tiiem  to  rescission  or  compensation,  to  whichjthe 
original  vendor  may  be  substituted  ;  and  any  right  which 
the  oriiicinal  vendor  mav  have  had  to  a  rescission  of  the 
sjile  or  conveyance,  while  the  land  remained  that  of  the 
purchaser  from  him,  is  extinguished,  unless  the  trustee 
and  creditors — or  at  anv  rate  the  latter — had  notice  of 
the  mistake  from  which  the  right  of  the  original  vendor 
emanated. 

Possession  of  land  is  evidence  that  the  possessor  has 
the   riglit  to   the  possession  that  he  enjoys.     Generally, 

oG* 
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January"\eri:./^  perrioii  purchasing  a  tract  of  land,  is  presumed  to  know 
Western  Mining^'^^  ^^^  possossion  of  it,  and  to  ascertain  the  character  of 
*"nir:ng""a^"  ^^^  right  by  virtue  of  which  he  holds  possession  ;  or,  it 
Peytoua'cannei^^^  purchaser  does  not  do  so,  he  is  charged  with  notice  of 
Coal  Co.     ^j^^  character  of  the  right,  so  far  as  this  may  be  necessary 
to  sustain  the  possession.     But,  it  by  no  means  follows, 
that  the  possession  by  a  stranger  to  the  title  purchased, 
having  no  right  of  possession  whatiiver,  should   be  no- 
tice, or  put  a  purchaser  on  inquiry,  as  to  a  mistake  in  a 
former   sale   and  conveyance,  relative  to  the  quantity  of 
the  land — in  no  way  pertaining  to  the  right  to  the  pos- 
session— that  gave  the  former  vendor   the  right  to  a  re- 
scission of  the  sale  and  conveyance,  or  compensation  for 
the  excess. 

Independently  of  other  circumstances,  the  effect  of 
lapse  of  time  before  or  after  the  discover}^  of  the  mistake, 
is  a  subject  of  much  interest.  On  the  one  hand,  abstract 
justice  may  suggest  that  lapse  of  time  before  the  discov- 
ery of  a  mistake  should  not  extinguish  the  right  to  re- 
dress, or  bar  the  remedy  therefor.  On  the  other  hand, 
the  frailty  and  incompleteness,  and  consequent  unrelia- 
bility of  evidence  relative  to  matters  long  ago  trans- 
pired, and  the  content,  tranquility  and  prosperity  of  so- 
ciety, demand  that  titles  and  rights  acquired  in  good 
faith,  and  long  deemed  valid  and  enjoyed  without  ques- 
tion, should  not  be  disturbed  or  burdened  with  unantici- 
pated conditions  or  qualifications.  Actual  fraud  is  so 
culpable  and  so  odious,  that,  in  equity,  no  lapse  of  time 
before  discovery  will  bar  redress.  But  the  culpability 
and  odiousness  of  fraud  are  not  elements  or  concomitants 
of  mere  mistake.  Whether  the  time  that  would  bar  an 
action  of  ejectment  for  the  recovery  of  land,  or  a  verbal 
contract  for  the  payment  of  money,  or  damages  for  an  in- 
jury, elapsed  before  the  discovery  of  an  excess  in  the 
quantity  of  land  sold  and  conveyed,  would  bar  a  suit  in 
equity  for  the  rescission  of  the  contract  or  for  compensa- 
tion for  the  excess,  or  not — it  may  properly  be  asserted, 
that  if  the  vendor  does  not  bring  his  suit  within  such 
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time  after  the  sale  and  conveyance,    he  must   make    hi?jjj„^jjj^7^^^^,jj 
-election  and  demand,  give  notici  of  hi.s  claim,  or  bring^ygj,^^,,^ Mining 
his  suit  within  a  reasonable  time  after  the  discovery   of "° uriIig°co?*" 
the  mistake.     He  is  not  entitled  to  the  time  from   thcpeytonlcnnnji 
sale  and  conveyance  to  the  discovery  of  the  mistake,  and 
the  additional  time  theieafter  that  would  bar  an  action, 
within  which  to  elect,  give  notice  or  bring  his  suit. 

But  a  pt  utive  declaration  of  inflexible  rules  of  decis- 
ion upon  a  subject  presenting  so  many  different  aspects 
and  varied  circumstances  as  this,  would  be  difficult  and 
hazardous.  The  suggestions  now  made  refer  to  the  facts 
of  the  case  in  judgment,  and  are  not  asserted  as  ab:?olute, 
unlimited  rules  applicable  to  all  cases  within  the  scope 
of  the  subject  to  which  they  relate. 

In  this  case,  as  we  have  seen,  before  The  Virginia 
Cannel  Coal  Company  discovered  the  mistake  as  to  the 
quantity  of  the  land  granted  by  Peyton  to  the  Company, 
it  made  large  improvements,  not  only  on  the  land  but 
in  Coal  River,  for  the  development  of  the  resources  and 
enhancement  of  the  value  of  the  land,  and  conveved  the 
land,  with  these  improvements  and  collateral  benefits,  to 
Smith  and  Broun,  trustees,  to  secure  creditors.  Though 
some  of  the  creditors  originally  were,  and  probably  con- 
tinued to  be  stockholders  in  the  company,  as  far  as  we 
see,  most  of  them  were  strangers  thereto.  Notwithstand- 
ing the  improvements  made  by  the  company,  the  land 
did  not  sell  for  near  as  much  as  the  company  paid  Pey- 
ton for  it.  The  creditors  realized  nothing  but  their 
debts.  Storm,  DuBois  and  The  Peytona  Cannel  Coal 
"Company,  the  immediate,  intermediate  and  final  pur- 
<?hasers  from  and  through  the  trustees,  succeeded,  at  least, 
to  the  rights  of  the  trustees  and  creditors,  if  to  nothing 
more. 

In  March,  1860,  when  a  survey  was  made,  both  The 
Virginia  Cannel  Coal  Company  and  The  Western 
Mining  and  Manufacturing  Company  discovered  the 
mistake  as  to  the  quantity. 
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jfliiuait'Term.     ^"^>  ^^  ^^^  ^^ appc»ar.s,   tlic   latter  company   made    no 

^y^gj^.^y^T^demand  or  election  to  rescind  the  contract.     The  periocT 

^'niiingca*^"  ^^'^"^  ^'^^  ^^*^^^  of  thc   deed  and    the  close  of  the  transac- 

Peytona'canreiti<>^  in  the  Spring  of  1851,  till  the  spring  of  18G6,  when 

toaico.     ^j^^  gj^jj,  ^yasbronght  against  The  Virginia   Cannel   Coal 

Company,  was  nearly  fifteen  years — a  period  (exclusive 
of  the  time  from  the  17th  of  April,  18G1  to  the  1st  of 
March  I860 — if  that  be  material — )  more  than  twice 
as  long  as  was  necessary  to  bar  an  action  on  a  contract 
for  the  payment  of  money,  or  for  damages  occasioned  by 
a  wrong;  and  more  than  two  years  (exclusive  of  the 
time  mentioned,  from  1861  to  1865),  from  the  discovery 
of  the  mistake  as  to  the  quantity.  And  when  the  suit 
was  brought,  no  process  was  served  on  The  Virginia 
Cannel  Coal  Company  or  any  defendant  ;  and  the  object 
of  the  suit,  as  expressed  in  the  order  of  publication,  was 
simply  to  correct  the  line  of  the  land  conveyed  by  Pey- 
ton to  The  Virginia  Cannel  Coal  Company  where  it  con- 
flicted with  the  grant  from  William  M.  Peyton  to  Mitch- 
ell and  Jesse  E.  Peyton.  And  the  period  from  the 
transaction  in  1851  till  the  year  1867,  when  The  Pey- 
tona  Cannel  Coal  Company  was  made  a  party,  was  aboJi: 
sixteen  years — a  period  (exclusive  of  the  time  from  1  SCI 
to  1 865)  longer  than  was  necessary  to  bar  an  action  of 
ejectment ;  and  (exclusive  of  that  time)  more  than  three 
years  after  the  discovery  of  the  mistake  as  to  the  quan- 
tity. 

The  plaintiffs  do  not  make  any    election    or  desire  to 

have  a  rescission  of  the  contract  or  make  anv  tender  or 
allege  any  readiness  or  ability  to  refund  or  pay  to  any 
party  any  money  by  such  party  paid  for  the  land,  or  any 
expenditures  made  for  improvements. 

Under  the  circumstances  and  proceedings  referred  to^ 
neither  of  the  Plaintiff's  in  this  suit  could  properly  have 
a  decree  for  a  rescission  of  the  contract  and  cancellation  of 
the  deed  l)etwccn  Pevton  and  Thc  Vir^jinia  Cannel 
Coal  Company,  or  a  decree  against  either  that  company 
or  Thc  Peytona  Cannel  Coal  Company,  for  compensa- 
tion for  thc  excess  of  quantity. 
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The  plaintiffs  urged  that  Peyton  did  not  warrant  gcn-j^^^J^jJ^^j-^j.^^^ 
lerally  that  part  of  the  land  granted  by  him  to  The  Vir-^j~~,^;^ 
ginia    Caunel    Coal  Company,  containing    about    one  ''^"turil^""©"^" 
hundred  acres  more  or  less,  the  title  to  which,  at  the  timepgyj,,„J[canmi 
■of  the  grant,  he  did  not  have  but   afterwards   acquired;     ^"*^^'^- 
and  that,  when  he  acquired  the  title,  it  did  not    vest    in 
that  company,  but,  by  the  subsequent  deed  from  William 
M.  Peyton  to  Mitchell    and  Jesse  E.  Peyton,  the  title  to 
this  part  of  the  land  vested  in    them.     The    Defendants 
•controverted  this,  and  urged  that  as  soon  n^  William    M. 
Peyton  acquired  from  Snodgrass  the  title  to  this  part  of 
the  laud  previously  granted  by   him  to    The  Virginia 
•Cannel  Coal  Company,  the  title  vested  in  that  company. 

Anciently,  a  feoffment — which  included U  gift  and  liv- 
•ery  of  seisin  of  land — whether  the  feoffor  had  title  or 
not,  conferred  on  the  feoffee  the  actual  estate  in  the  land; 
•and,  if  the  feoffor  had  not  title  at  the  time  of  the  feoff- 
ment^ but  afterwards  acquired  it,  the  rightful  title,  so  ac- 
quired, at  once  passed  through  him  to  the  feoffee,  and  at- 
tached itself  to  the  wrongful  estate  in  the  latter.  But, 
if  the  heir  of  the  feoffor  afterwards  acquired  the  title,  it 
■did  not,  thereupon,  by  the  mere  estoppel  of  the  feoff- 
ment, vest  in  the  feoffee  of  the  ancestor.  When,  how- 
ever, the  feoffment  was  accompanied  by  an  express  war- 
ranty, if  for  any  cause  existing  at  the  time  thereof,  the 
warrantee  was  afterwards  evicted,  he  might  recover 
anjainst  the  warrantor  or  his  heirs  havinor  assets  de- 
defended  from  him,  other  land  of  equal  value.  (The  form 
of  the  proceeding  by  which  the  recovery  was  attained  is 
obsolete,  and  need  not  be  here  noticed).  But  when, 
afler  the  feoffment,  the  warrantor  or  his  heir  acquired 
the  title,  if  either  had  been  allowed  to  sue  and  enforce  it 
.against  the  feoffee,  the  latter,  in  tnm,  would  have  had 
the  right  to  sue  the  warrantor  or  his  heirs  having  assets 
•descended  from  him,  and  to  recover  land  of  equal  value. 
Therefore,  it  was  deemed  that  by  reason  of  the  warranty, 
when,  after  its  execution,  the  warrantor  or  his  heir  ac- 
quired the  title  to  the  land,  it  at  once  j>assed  to  and  vested 
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januarv'^enu.'"  *^^  ^^'^''^*^"^^^-     This  teiiet^  howGver,  Tested   entirely 

Wesi^ilnTi^g^^^^  ^^^  liability  of  the  warrantor,  upon   the    eviction  of 

*°uiWng""a*^'  ^^^  warrantee,  to  give  to  the  latter  other  land  ;  and  was 

Peytona  cann«i^J<>pt*^(lj  i"  Order,  bv  opcmtion  of  law,  to  place  the  par- 

"  ^'      ties  in  substantially  the  .sanre  position  in  which,  after  an 

action  and  counter  action,  thev  would  be  left. 

But  a  grant  of  land  is  a  mere  transfer  of  such  title  or 
right  thereto  as  the  grantor,  at  the  time  of  the   grant,, 
may  hold  or  have,  absolutely  or  contiggently..  The  latin 
word  "  concemOy^  derived  from  the  operatives  word  in  the 
latin  assurance,  heretofore  used    in    England,  formerly 
was  employed  to  designate  that  species    of   assurance  • 
And  the  Enirlish  word  *' concession,"  derived  from  the 
latin  word,  in  its  ordinarv  use»  is  cx^uc^tlv  or  nearly  the 
equivalent  of  the  word  '^grant/' though  the  former  is 
not  now,  in  Virginia  or  West  Virginia,  generally  used — 
as  the  latter  is — with   reference  to    the    convevance  of 
land  or  transfer  of  title,  right  or  claim  thereto.     Cer- 
tainly, a  grant  does  not  contain   an  assertion  of  title  in 
the  grantor,  or  imply  a  covenant  with   the  grantee,  to 
warrant  the  land.     And  a  Imrgain  and  sale  of  land,  in- 
tended, under  the  statute  on  the  subject,  to  operate  as  a 
present  conveyance  or  transfer,  is  not   an    assertion  of 
title  that  will  estop  the  bargainor,  his  heir  or  assignee, 
from  subsequent  assertion  of  an  after-acquired  title  ;  and 
it  does  not  imply  a  covenant  of  warranty.     In  England 
and  in  States  of  the  Union   in  which  the  subject  has  not^ 
by  statute  been  regulated — or  at  any  rate  in   Virginia 
and  West  Virginia — it  has  long  been,,  and  still  is  undeiv 
stood,  that  when  parties  to  a  grant  or  a  deed  of  bargain 
and  sale,  intend  that  the  grantor  or  bargainor  shall  be 
responsible  for  the  title  to   the   land,,  they  should  insert 
or  require  the  insertion  of  one  or  more  covenants  which 
shall  create,  measure  and  determrne  the  liability  of  the 
grantor  or  bargainor  to  the  grantee  or  bargainee  or  his 
heirs  or  assigns,  in  ease  of  want  or  imperfection  of  title, 
and  consequent  eviction. 

When  a  grant,  or  a  bargain  and  sale,  is  accompanied 
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by  a  covenant  that  the  grantor  or  bargainor  will  warrant  jj^„„J^^^?;p^,j.j^ 
the  land  generally — against  the  claims  and  demands  of^^^j^^,^ Mining 
all  persons — if,  by  reason  of  a  claim  or  demand  existing  *"turing"co^" 
at  the  time  of  the  execution  of  the  deed,  the  covenanteeppytonncannei 
is  thereafter  evicted,  the  covenantor  becomes  liable  to  ^^  ^' 
the  covenantee  for  the  purchase  money  paid  by  the  lat- 
ter to  the  former  for  the  land.  And,  if  the  covenantor, 
after  the  execution  of  the  deed,  acquires  the  title,  it  is 
deemed,  at  once,  to  vest  in  the  covenantee,  in  order  to 
preclude  an  action  bv  the  covenantor  against  the  coven- 
antee for  the  recovery  of  the  land,  and  a  consequent  ac- 
tion by  the  latter  against  the  former  to  recover  from  him 
the  purchase  money  paid.  But,  when  the  grant  or  deed 
of  bargain  and  sale  is  accompanied  by  a  mere  special 
warranty — against  the  claims  and  demands  of  the  gran- 
tor or  bargainor  and  all  persons  claiming  and  to  claim 
through  or  under  him — it  is  not  intended  that  the  cov- 
enantor shall  be  liable  to  the  covenantee  for  any  title, 
right  or  claim  then  existing  in  a  stranger ;  but  only,  that 
if,  by  reason  of  any  title  or  claim  then  existing  in  him- 
self or  in  any  other  person  having  acquired  it  through  or 
from  him — whether  then  or  afterwards  claimed  or  aaser- 
ted — the  covenautee,  his  heirs  or  assigns,  shall  be  evic- 
ted, the  covenantor  or  his  representatives  shall  be  re- 
sponsible for  the  price  paid  :  And,  whether  the  coven- 
antor or  person  who  acquired  from  him  the  title  or  right, 
at  the  time  when  the  covenant  was  executed,  actually 
claimed  it,  or  did  not  then  actually  do  so,  but  afterwards 
does  in  fact  claim  and  assert  the  title,  is  not  material. 
In  either  case,  if  the  title  right  or  claim  vested  or  exist- 
ing in  the  covenantor  before  or  at  the  time  of  the  execu- 
tion of  the  covenant,  be  by  any  person  enforced  for  the 
eviction  of  the  covenantee,  the  liability  of  the  covenan- 
tor is  established. 

If  the  covenant  of  general  warranty  were  construed 
broadly,  as  a  contract  under  any  and  all  circumstances 
to  indemnify  the  covenantee  against  "the  claims  and  de- 
mands of  all  persons  whomsoever,'^  and  the  covenant  of 
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january'\enn.^P^^^^^  Warranty  wcrc  construed  as  a  contract  to  indem- 
nify  him  against  "the  claims  and  demands  of  the  gran- 

West.-in Milling       "         ,      ,,  ,    .      .  ^    -         ,t  i 

and  Mrtiiufnc-  tOF  and  all  pcrsons  claiming  or  to  claim  through  or  uu- 
„  ,  V.  dor  him,"  though  such  claims  or  demands  did  not  exist 
Coal  Co.  at  the  time  of  the  execution  of  the  covenant,  then,  if 
thereafter  the  covenantor  should  purchase  the  land  from 
the  covenantee,  the  former  would  be  witliin  the  opera- 
tion of  his  covenant,  as  entirely  as  the  covenantor  for 
special  warranty  would  be,  if,  after  such  covenant,  he 
should  purchase  the  land  to  which  it  related,  from  an- 
other person  who  had  the  title  thereto.  But,  clearly,  the 
covenant  of  general  warranty  is  not  intended  to  apply  to 
claims  subsequently  acquired  from  the  covenantee ;  and 
the  covenant  of  special  warranty  is  not  intended  to  ap- 
ply to  such  claims,  or  to  any  claims  subsequently  ac- 
quired by  the  covenantor  from  the  covenantee  or  a 
stranger,  f 

Formerly,  a  deed  of  grant  was  not  proper  for  the  con- 
veyance of  an  immediate  estate  of  freehold  in  land. 
When  the  covenant  of  special  warranty  was  framed  and 
adopted,  in  England  the  deed  of  lease  and  release,  and 
in  Virginia  the  deed  of  bargain  and  sale  were  the  con- 
veyances in  ordinary  use.  There  were  many  claims 
which  a  releasor  or  bargainor  might  have  to  lands,  that 
were  not  held  to  j)ass  by  either  of  these  deeds.  And 
for  this  reason,  perhaps,  the  covenant  of  special  warranty 
provided  for  the  protection  of  the  covenantee  against 
the  claims  and  demands  of  the  covenantor  himself,  as 
well  as  those  of  all  persons  claiming  or  to  claim  hy, 
through  or  under  him. 

In  England  and  in  all  the  States  of  the  Union,  as  far 
as  I  am  informed  and  from  the  nature  of  the  subject 
must  conjecture,  there  is  much  difficulty  and  uncertainty 
as  to  the  titles  to  lands.  In  parts  of  Virginia  and  West 
Virginia,  there  has  been  and  now  is  most  grievous  com- 
plication of  the  subject.  In  these  States,  the  difference 
between  the  sale  of  land  with  general  and  with  special 
-warranty,  has  long  been  wtII  defined  and,  not  only  by 
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lawyers  but  by  the  people,  commonly  understood.  Thejgm,^,^*^^^^^^ 
price  paid  is  generally  influenced  and  determined  by  the^y^^„,  Mining 
l)robable  strength  and  availability  of  the  title  or  claim  ""u^^*"^*^ 
granted  or  vsold,  and  the  liability  assumed  by  the  vendorpeytona'oinnei 
is  embodied  in  the  covenant.  Usually  if  the  vendor 
proposes  to  make  himself  responsible  for  the  title,  no 
matter  in  whom  it  may  exist — or  rather  for  the  legal 
eviction  of  the  grantee  or  bargainee — he  inserts  in  the 
deed  a  covenant  ot  general  warranty.  On  the  other 
hand,  ordinarily,  if  the  grantor  or  bargainor  does  not  in- 
tend to  make  himself  responsible  for  any  title  or  right 
that  at  the  time  of  the  grant,  may  be  in  another,  not 
conferred  by  the  grantor  or  bargainor  or  in  any  manner 
occasioned  by  his  act  or  failure  to  act — or  for  any  evic- 
tion of  the  grantee  or  bargainee  by  reason  of  such  title 
or  right;  yet,  expressly  or  by  implication,  asserts  that 
no  such  title  has  by  him  been  conferred  on  another,  or 
by  his  act  or  failure  to  act  has  been  acquired  by  an- 
other, and  proposes  to  make  himself  responsible  if  any 
such  title  has  been  so  conferred  or  acquired ;  he  inserts 
in  the  deed  a  covenant  of  special  warranty.  In  Vir- 
ginia and  West  Virginia,  the  covenants  of  general  and 
special  warranty,  heretofore  have  been,  and  still  are, 
the  more  prevalent  covenants  inserted  in  conveyances 
of  land. 

If,  then,  at  the  time  the  grantor  executes  the  covenant 
of  special  warranty,  the  title  to  the  land  is  in  a  third 
person,  not  because  of  any  act  or  default  of  the  cove- 
nantor, and  such  person  afterwards  asserts  and  enforces 
the  title  against  the  covenantee,  the  covenant  is  not 
thereby  broken,  and  the  covenantor  is  not  in  any  way 
responsible.  The  covenantee  pays  nothing  for  the  actual 
title,  but  paysonly  fortheclaimof  the  covenantor  together 
with  the  covenant.  Xo  duty  rests  on  the  covenantor  to 
procure  the  title  for  the  benefit  <>f  the  covenantee,  or  at 
all  to  protect  him  against,  or  indemnify  him  for  the  as- 
sertion and  enforcement  of  the  title  and  his  consequent 
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eviction.     The  title  in  the  third  person  may,  without  the 
Western  Miiiiug^o^"^}'  ^^  ^^^^  covcnantoF,  descend  or  otherwise  come  to 
*"tLri?g'ci'*"  1^'™-     ^1'  it  may  be  important  to  the  interest  of  himself 
Peytonl'cannei^^r  Others  that  he  should  purchase  the  land  :  and,  accord- 
^^^^"     ingly,  he  may  purchase  it.     Such  a  purchase  cannot  dam- 
age the  covenantee.     And  there  is  no   reason,  whatever, 
at  air  sufficient,  why  the  covenantor  should  not  purchase 
the  land  from  the  owner   apd   assert  his  title  thereto,  or 
dispose  of  the  land,  as  any  other  person  may  do. 

Finally,  there  is  neither  principle  nor  authority 
recognized  in  this  State  as  satisfactory,  to  hold  that 
when  a  grantor  or  bargainor  executing  a  deed  of 
bargain  and  sale,  who  in  fact  has  not  the  title  to  the 
land  granted  or  sold,  covenants  to  warrant  it  specially, 
and  afterwards  acquires  the  title,  it  shall,  by  reasoo  of 
the  special  warranty,  pass  to  the  grantee  or  bargainee. 

Of  course,  if  there  be  false  and  fraudulent  representa- 
tions as  to  a  material  fact,  made  by  the  grantor  or  bar- 
gainor, and  relied  on  by  the  grantee  or  bargainee, 
and  this  be  properly  brought  to  the  C()gnizancx3  of  a  court 
of  equity,  it  will  be  a  subject  for  its  consideration. 

In  the  case  in  judgment,  by  the  deed  made  on  the  31st 
day  of  March,  1851,  by  Peyton  to  The  Virginia  Cannel 
Coal  Company,  Peyton  granted,  bargained  and  sold  to 
the  company,  a  tract  of  land  described  as  containing  6,123 
acres ;  and  he  covenanted  that  he  was  seised  of  a  title  in  fee 
simple  to  6,000  acres  thereof,  that  he  had  power  to  con ver 
that  quantity,  that  the  company  should  have  quiet  jiosses- 
sion  thereof,and  that  he  would  warrant  generally  that  quan- 
tity ;  and  Peyton  covenanted  that  he  would  warrant  and  de- 
fend  thesuq3lusofl23acresagainsthimself,his  heirs  and  all 
persons  claiming  under  them.  It  appears  that  at  the 
time  of  the  execution  of  the  deed,  Peyton  had  title  to 
all  the  land  except  about  one  hundred  acres,  or  less,  which 
was  thereafter  conveyed  by  Snodgrass  to  him,  before  he 
made  the  deed  to  Mitchell  and  Jesse  E.  Pevton. 

« 

It  is  manifestly  just  and  reasonable  that,  under  these 
circumstances,  Peyton's    covenants  of  title  and  general 
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warranty  should  be  construed  as  applicable  to  6,000  acreSj^Qj,jjJ.^7\e„., 
of  the  land,  owned  by  him  ;  and  that   his   covenant    of^^.",."^,^;;^ 
special  warranty  should  be  construed    as    applicable  to  *"uring"or" 
the  small  quantity,    less   than  123  acres,  not  at  the  timcpeytoJ'canueL 
of  the  grant  owned  by  him  but  afterwards  acquired. 

Then,  the  land  in  the  year  1855  granted  by  Snodgrass 
to  Peyton,  did  not  thereupon  vest  in  The  Virginia  Can- 
nel  Coal  Company;  but  by  the  deed,  made  in  the  year 
1857  by  Peyton  to  Mitchell  and  Jesse  E,  Peyton,  it  vest> 
ed  in  them. 

On  the  8th  day  of  November,  1867,  the  Circuit  Court 
declared  its  opinion  that  the  line  south  34°  west  1,030 
poles,  described  in  the  deed  from  Peyton  to  The  Vir- 
ginia Cannel  Coal  Company,  is  the    true    line   contem- 

« 

plated  and  intended  by  the  parties  at  the  time  of  the  ex- 
ecution of  the  deed,  and  that  there  was  no  mistake  there- 
in: And,  on  the  14th  day  of  May,  1872,  the  Circuit 
(>)urt  declared  that  there  was  no  error  in  that  opinion, 
and  decreed  that   all   the  bills  bo  dismissed. 

There  was  no  error  in  the  decree  dismissing  the  bills  : 
And  it  is  therefore  affirmed,  with  damages  and  costs. 
But  the  decree  will  not  prejudice  the  legal  title  of  either 
of  the  Plaintiffs  to  any  land  without  the  true  boundary 
of  the  deed  from  Peyton  to  The  Virginia  Cannel  Coal 
Company,  or  the  land  within  such  boundary  not  owned 
by  Peyton  at  the  time  of  the  execution  of  that  deed  but 
afterwards  granted  by  Snodgrass  to  him  and  l)y  him  to 
Mitchell  and  Jesse  E.  Peyton  and  by  them  to  The 
Western  Mining  and  Manufacturing  Company. 

Haymond,  President,  and  Moore  and  Paull,  Judges, 
concur  with  Hoffman,  Judge,  in  the  points  decided,  and 
in  this  opinion. 

Decree  Affirmed. 
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WHEELINGx 

Elliott  and  Wife  v.  Hutchinson. 

July  23,  1875. 

lS7o.         !•  Where  a  declaration  in  a  case  contains  more  than  one  count,  and  a 
June  Term.  demurrer  is  filed  to  the  declaration,  and  not  to  each  count  thereof. 

and  the  declaration  contains  one  good  count,  the  demurrer  should 
be  overruled. 

2.  Under  the  issue  and  evidence  in  this  case,  as  stated  in  the  opinion 
of  the  Court,  it  was  error  in  the  court  below  to  permit  the  plain- 
tiff to  prove  to  the  jury  the  annual  rental  value  of  the  tract  of 
land  in  the  declaration  mentioned,  on  which  the  injury  complained 
of  is  alleged  to  have  been  done,  with  the  view  of  arriving  at  the 
amount  of  damages  the  2)laintiffs  should  recover  in  the  cause. 

Note.— Judge  Paull  departed  this  life  May  13,  1 875 ;  and,  there 
having  been  a  failure  to  fill  the  vacancy  cau:»cd  by  his  death,  the 
Court,  at  the  June  and  August  Terms,  1870,  was  composed  of  Hay- 
mond,  President,  and  Hoffman  and  Moore,  Judges. 
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3.  The  court  having  improperly  admitted  saideviilcr.ee,  for  the  pur-         18T5. 
pose  aforesaid,  it  was  not  error  in  the  court  to  reject  the  defend-— 


ant's  evidence,  offered  to  prove  that  defendant    hud   paid   plain-^'"^*^  »^"'^  ^'^® 
tiffs  in  full  for  the  rent,  use  and  occupation  of  said   tract  of  land,   Ilutcliinsou. 
and  that  plaintiffs  had  received  and  accepted  the  same.     The  evi- 
dence was  not  relevant  to  the  issue. 

4.  The  words  "  final  judgment"  contained  in,  and  as  employed  in,  the 
fifty-third  section  of  chapter  one  hundred  and  twenty-five  of  the 
Code  of  West  Virginia,  means  the  ''final  judgment"  mentioned  in 
the  forty-sixth  section  of  said  chapter.  In  other  words,  they 
mean  the  "final  judgment"  mentioned  in  said  forty-sixth  section, 
which  every  judgment  entered  in  the  oflSce  of  a  cjiso  wherein 
there  is  no  order  ft)r  an  inquiry  of  damages  becomes  final,  by  op- 
eration of  that  section,  unless  it  be  set  aside  by  the  defendant  ap- 
pearing and  pleading  to  issue,  as  provided  by  the  forty-seventh 
section  of  said  chapter. 

ApjKjal,  by  Nathan  Hutchinson,  from  a  judgment  of 
the  circuit  court  of  Wood  county,  rendered  on  the  10th 
day  of  May,  1871,  in  a  suit  then  pending  in  said  court, 
between  Aquilla  Elliott  and  Harriet;  his  wife,  plaintiffs, 
and  said  Hutchinson,  defendant. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  case. 

The  Hon.  George  Loomis,  judge  of  said  circuit  court, 
at  the  date  of  said  judgment,  presided  at  the  trial  below. 

Ohey  Johnson  for  the  appellant. 

There  was  no  appearance  for  the  appellees. 

Haymond,  President: 

This  is  an  action  of  trespass  on  the  case  brought  by 
Aquilla  Elliott  and  Harriet,  his  wife,  against  Nathan 
Hutchinson,  for  cutting  and  removing  from  the  land  in 
the  declaration  mentioned  (which,  it  is  alleged,  was  de- 
vised to  the  said  Harriet  for  life)  large  quantities  of  tim- 
ber, the  property  of  plaintiffs,  and  carrying  the  same 
away,  to-wit :  one  thousand  oak  trees,  of  the  value  of 
$1,000;  one  thousand  poplar  trees,  of  the  value  of  §1,000. 
one  thoumnd  pine  troos,  of  the    value  of  §1,000  ;  one 
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junl?Term.  ^housand  locust  trocs,  of  the  value  of  $1,000 ;  one  thou- 
KJiiottnud  wif^'"^^"^  sugar  trees,  of  the  value  of  §1,000  ;  one  thousand 

iiutchinwn.  ^aluut  trccs,  of  the  value  of  $1,000;  and  for  taking  and 
carrying  off  and  destroying  the  rails  and  fencing  on  said 
land,  which  was  of  the  value  of  $1,000 ;  and  for  tearing 
down  and  destroying  the  outhouses  on  said  land,  to-wit: 
the  smoke  hou.se,  barn  and  corn  cribs  on  said  land,  which 
were  of  the  value  of  $1,000,  to  the  plaintiffs.  The  see- 
071(1  count  is  more  brief,  but  is  in  substance  the  same  as 
the  first. 

The  plaintiffs  filed  their  declaration  in  the  cause  ou 
the  first  Monday  in  September,  1867. 

It  appears  from  the  record  that,  on  the  16th  day  of 
May,  1870,  the  defendant's  demurrer  to  the  declaration 
was  overruled,  and  the  defendant  filed  the  plea  of  not 
guilty,  and  issue  was  thereon  joined. 

On  the  20th  of  April,  1871,  a  jury  was  empanelled 
and  sworn  to  try  the  issue  joined,  and  they  afterwards 
found  a  verdict  for  the  plaintiffs.  After  the  verdict  was 
found  by  the  jury  and  recorded  by  the  court,  and  be- 
fore judgment  was  rendered  thereon,  and,  in  fact, 
some  fifteen  days  afterwards,  the  defendant  tendered  a 
special  ])lea  in  writing,  which  w^as,  in  fact  and  in  sub- 
stance, the  plea  of  the  statute  of  limitations  as  to  the 
causes  of  action  in  plaintiffs  declaration  mentioned  ;  bnt 
the  court  refused  to  allow  the  plea  to  be  filed,  on  objec- 
tions made  thereto,  by  the  plaintiffs.  Whereupon  (he 
defendant  moved  the  court  to  set  aside  the  verdict  of  the 
jury,  and  grant  him  a  new  trial ;  but  the  court  overruled 
the  motion,  ?.nd  rendered  judgment  on  the  verdict  in 
favor  of  the  plaintiffs. 

During  the  trial  of  the  cause  the  defendant  took  sev- 
eral exceptions  to  rulings  and  opinions  of  the  court. 

And,  on  the  18th  day  of  May,  1871,  the  defendant  ap- 
pealed to  this  Court. 

The  first  error  assigned  by  the  defendant  (the  appel- 
lant) is  that  the  court  erred  in  overruling  the  demurrer 
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to  the  declaration ;  but  the  counsel  failed  to    point  out  ju„o^Terin. 
any  errors  in  the  declaration,  or  to  suggest  any,  in  anyj^jjr^^^;;^";;]^^ 
particular.     The    declaration  contains  t>vo  counts,  and  Hutchinson, 
it  was  demurred  to  generally,  or  rather  the  demurrer  was 
to  the  whole  declaration,   and  not  to  each  count  thereof. 
Upon   such  demurrer,  if  either  of  the  counts  is  good,  it 
was  proper  to  overrule  the  demurrer.     I  have  not  been 
able  to  discover  error  in  the  judgment  of  the  court,  in 
overruling  the  demurrur. 

The  next  error  assigned  is  to  the  ruling  of  the  court 
specified  in  bill  of  exceptions  No,  1.  By  this  bill  it  ap- 
pears that  the  plaintiffs  gave  in  evidence  to  the  jury  the 
will  of  Oliver  Hutchinson,  the  father  of  said  Harriet,  devi- 
sing a  tract  of  sixty  acres  of  land,  in  the  declaration  men- 
tioned, to  plaintiff,  Harriet,  as  her  separate  property,  for 
her  life,  and  at  her  death  to  two  of  her  children,  or  the 
survivor;  and  then  offered  to  prove,  by  a  witness,  the  an- 
nual rental  value  of  the  sixty  acres  of  land,  a  life  estate 
in  which  was  devised  to  said  Harriet,  for  the  purpose, 
as  was  alleged  by  plaintiffs'  counsel,  of  arriving  at  the 
amount  of  damages  the  plaintiffs  should  recover  of  the 
deiendant  in  action.  The  introduction  of  this  evi- 
dence was  objected  to  by  the  plaintiffs'  counsel,  but  the 
court  overruled  the  objection  and  allowed  the  witness  to 
testify  to  the  jury  that  the  annual  rental  value  of  said 
sixtv  acres,  at  the  time  of  the  death  of  said  Oliver 
Hutchinson,  was  $50 — to  which  ruling  of  the  court  the 
defendant  excepted.  The  declaration  in  this  case  is  not 
for  entering  upon  and  detaining  possession  of  the  plain- 
tiffs' land,  or  to  recover  the  value  of  rents  and  profits, 
but  for  what  I  have  before  stated ;  and  I  am  unable  to 
perceive,  from  anything  appearing  in  the  cause,  the  rele- 
vancy of  the  evidence  admitted,  to  the  issue.  The  evi- 
dence, it  seems  to  me,  should  have  been  rejected,  and 
the  court  erred  in  allowing  it. 

By     the     second    bill     of    exceptions,     it     appears 
that    at   the    trial,     after    the     introduction     of    the 
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june^Term.  testimony  sct  out  in  said  bill  of  exceptions,  and 
EiHouandwife^^*^^  the  further  testimony  oflfered  by  plaintiffs  that  de- 
HutcMuion.  fe"^a"t  had  oceiipied  and  used  said  sixty  acres  of  land, 
in  the  declaration  mentioned,  from  the  date  of  the  death 
of  said  Oliver  Hutchinson,  until  the  fee  in  said  land  was 
sold  under  the  decree  of  the  circuit  court  of  Wood 
county,  for  the  satisfaction  of  a  debt  due  from  the  estate 
of  said  Oliver  Hutchinson,  to  one  John  A.  Hutchinson, 
with  the  exception  of  two  or  three  years  immediately 
after  the  said  O.  Hutchinson's  death,  when  it  was  occu- 
pied by  one  Robert  Adams,  the  defendant,  to  main- 
tain the  issue  on  his  part,  offered  to  prove,  by  a  wit- 
ness, that  he  had  paid  the  plaintiff*  in  full  for  the  rent 
and  use  and  occupation  of  said  sixty  acres  of  land,  and 
that  plaintiffs  had  received  and  accepted  the  same.  The 
giving  of  this  evidence  to  the  jury  was  objected  to  by  the 
plaintiflKs,  and  the  objection  sustained  by  the  court.  If 
the  evidence  given  to  the  jury,  as  stated  in  said  bill  of 
exceptions,  was  relevant  and  proper,  then  it  was  error 
in  the  court  to  rejec^t  the  said  evidence  so  offered  by  de- 
fendant, in  rebuttal.  In  an  action  on  the  case  accord  and 
satisfaction  may  be  given  in  evidence  under  the  plea  of 
not  guilty,  without  being  specially  pleaded.  1  Chitty 
on  Plead.,  6  Am.  ed.,  from  5  London  ed.,  side  page  528. 
But,  as  before  stated,  I  do  not  }3erceive  the  relevancy  of 
the  plaintiffs'  said  parol  evidence,  which  was  admitted, 
to  the  issue  joined  in  the  cause,  as  to  the  value  of  the  an- 
nual rents  of  the  land,  as  the  value  of  the  annual  rents 
was  not  involved  in  the  issue  ;and  the  plaintifi^s  could  not 
recover  therefor,  upon  the  present  state  of  the  pleading. 
Their  declaration  is  not  sufficiently  comprehensive  for 
that  purpose. 

As  the  court  should  have  rejected  the  plaintiffs'  said 
parol  evidence,  as  to  the  annual  rents  of  the  land,  be- 
cause irrelevant,  it  was  not  error  to  reject  the  defendant's 
Slid  evidence,  offered  in  rebuttal  thereto.  But,  as  before 
stated,  if  the  plaintiffs'  said  verbal  evidence  as  to  the 
value  of  the  annual  profits  of  the  land,  had  been  legal 
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and  proper  evideuce,  then  it  would  have  been  error  in  the  jani^xerm. 
court  to  reject  the  defendant's  said  evidence  offered  ing,]j"jjj,j^^j  ^.^^ 

rebuttal.  Hutchinson. 

By  the  third  bill  of  exceptions  it  appears  that 
after  the  plaintiffs  had  given  in  evidence  to  the  jury  the 
will  of  said  Oliver  Hutchinson,  which  devised  the  six- 
ty acres  of  land,  as  before  stated,  and  evidence  tending  to 
prove  th^it  the  defendant  had  cut  and  destroyed  timber 
on  said  land,  the  defendant  gave  in  evidence  to  the  jury 
a  decree  appointing  a  commissioner  to  sell  said  sixty 
acres  of  land,  rendered  by  the  circuit  court  of  Wood 
county,  in  a  cause  of  John  A.  Hutchinson  against  the 
executor  and  devisees  of  said  Oliver  Hutchinson,  to  pay 
a  debt  of  said  Oliver  Hutchinson,  due  to  John  A.  Hutch- 
inson; also  the  report  of  sale  of  such  commissioner  of  said 
land  in  fee  to  Nathan  Hutchinson,  defendant,  on  the  1 5th 
day  of  March,  1858,  at  the  price  of  $600,  payable  in 
installments,  made  in  pursuance  of  said  decree  ;  also  the 
decree  of  same  court  confirming  said  sale,  directing 
the  commissioner  to  collect  the  purchase  money  and,  on 
the  payment  thereof,  to  make  to  said  Nathan,  acknow- 
ledged for  record,  a  deed,  without  warranty,  for  and  on 
behalf  of  the  plaintiffs  Harriet  Elliott,  Uriah  Vanlair 
and  Sarah  Vanlair,  devisees  of  said  O.  Hutchinson. 
And  thereupon  t}ie  plaintiffs  offered  to  give  in  evidence 
to  the  jury  the  report  of  commissioner  De  Selding,  men- 
tioned and  referred  to  in  said  report  of  sale,  but  not  con- 
firmed by  the  court,  so  far  as  now  appears.  The  report 
is  to  the  effect  that  said  De  Selding,  a  commissioner  in 
chancery  proceeded  to  execute  some  decree  which  does 
not  appear  in  the  cause,  and  on  the  6th  of  September, 
1856,  George  Barnett,  a  witness  summoned  on  behalf  of 
*' complainant  appeared  and  was  examined  by  complain- 
ants* attorney  and  by  G.  W.  Hutchinson,  one  of  the  de- 
fendants." And  from  "the  testimony  of  the  said  Bar- 
nett, said  commissioner  reported  that  the  tract  of  sixty 

acres  mentioned  in  the  bill  is  worth  §600,  and  in  its 

68 
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june^Torra.  pr^seiit  coiiditioii  coiild  not  be  rented  at  any  price.    The 
^jj^^jj^^jjgpla  in  tiffs  claiming  the  right  to  give  the  same  in  evidence, 

Hutcbinsoiu  bccausc  the  defendant  had  given  in  evidence  the  said  re- 
port of  sale  and  the  decree  confirming  the  same,  to  which, 
when  offered,  the  plaintiffs  did  not  object.  But  the  de- 
fendant by  h:s  attorney  objected  to  said  last  named  re- 
port being  admitted  as  evidence,  but  the  court  overruled 
the  objection,  and  said  report  was  read  in  evidence  to 
the  jury,  and  the  defendant  again  excepted  to  the  opin- 
ion of  the  court.  It  does  not  appear  in  the  record  that 
the  defendant  was  a  party  to  the  suit  in  which  said  de- 
cree and  reports  were  made,  except  it  appears  that  he 
purchased  the  land.  The  report  of  De  Selding  is  not 
proper  evidence,  from  anything  that  appears  in  the  reconl, 
against  the  defendant,  for  any  purpose  and  should  have 
been  rejected.  I  feel  somewhat  at  a  loss  to  know  what 
bearing  this  report  could  have,  legitimately,  upon  the 
cause,  as  against  the  defendant,  under  the  pleading;  still  I 
do  not  feel  clear  that  its  admi&sion  as  evidence  against 
defendant  might  not  have  prejudiced  him.  The  report 
was,  clearly,  improperly  admitted  as  evidence  against  de- 
fendant. 

The  fourth  bill  of  exceptions  is  taken  to  the  judgment  of 
the  court  in  rejecting  defendant's  said  plea  of  the 
statute  of  limitations  which  he  asked  leave  of  the 
court  to  file  after  the  verdict  of  the  jury  had  been 
found ;  but  the  court  refused  to  allow  the  plea  to  be 
filed.  The  fifty-third  section  of  the  one  hundred  and 
twenty -fifth  chapter  of  the  Code  of  1868  provides  that 
"At  any  time  before  final  judgment  or  decree,  a  defend- 
ant may  file  a  plea  or  answer,  but  if  the  same  be  not 
filed  in  due  time,  an  action  or  suit  shall  not  be  thereby 
continued,  unless  the  court  shall,  for  good  cause,  so  or- 
der." When  we  consider  the  provisions  contained  in 
the  twentieth,  twenty-first  and  forty-seventh  sections  of 
the  same  chapter,  and  the  eighth  section  of  chapter  one 
hundred  and  thirty-one  the  said  fifly-third  section  would 
be  scarcely  necessary  for  the  due  administration  of  jus- 
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tice  in  actions  at  law.  The  said  fifty-third  section  juJ^^Terui 
takes  the  place  of  the  thirty-fourth  section  of  the 
Code  of  1860,  which  reads  as  follows,  viz :  "At  any 
time  before  final  decree  a  defendant  may  be  al- 
lowed to  file  his  answer,  but  a  cause  shall  not  be  sent 
to  rules  or  ontinued  beDause  an  answer  is  filed  in  it, 
unless  good  cause  be  shown  therefor.'^  In  the  case  of  Bean 
V.  SimmonSy  9  Gratt.,  389,  it  was  held  iheA,  "It  is  the  right 
of  a  defendant  in  equity  to  file  his  answer  at  any  time 
before  a  final  decree  is  made  in  a  cause.''  Judge  Lee, 
who  delivered  the  opinion  of  the  court  in  that  case,  said : 
"The  general  rule  in  the  construction  of  statutes  is  that 
the  term  'may,'  when  used  in  a  statute,  means  'must/ 
or  'shall,'  in  cases  where  the  public  interest  and  rights 
are  concerned,  and  when  the  public  or  third  persons  have 
a  claim  dejure  that  the  powers  shall  be  exercised."  Now, 
looking  to  this  decision,  if  we  apply  the  fifty-third  sec- 
tion of  chapter  one  hundred  and  twenty-five  to  all  judg- 
ments which  are  held  to  be  final,  then  this  anamoly 
would  arise,  viz :  That  though  an  action  on  the  case 
were  tried  by  jury  on  issue  joined  on  a  plea  of  not  guilty, 
the  defendant  might,  as  matter  of  right,  at  any  time  be- 
fore judgment  was  entered  by  the  court  on  the  ver- 
dict, and,  it  may  be,  at  any  time  before  the  end  of  the 
term  at  which  the  judgment  was  entered,  file  another 
plea  in  bar  and  compel  a  trial  thereon,  or,  perhaps,  com- 
pel the  plaintiff  to  continue  the  cause  without  judgment 
on  the  verdict  until  another  term  ;  and  at  that  term  the 
same  thing  might  again  transpire  and  so  on  almost  in- 
definitelv.  This  construction  would  involve  an  absurd- 
ity,  and  would  almost  close  courts  of  justice  against  hon- 
est men  in  actions  at  law.  The  Legislature,  in  enacting 
the  fifty-third  chapter,  could  not  have  intended  this.  At 
present,  it  seems  to  me  that  the  words  "final  judgment," 
as  employed  in  the  said  fifty-third  section,  should  be  con- 
strued as  applying  to  the  final  judgment  mentioned  in 
the  forty-sixth  section  of  said  chapter.  In  other  words, 
that  they  mean  the  "final  judgment"  mentioned  in  said 
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juncfxerm.  forty-sixtli  section,  which  every  judgment   entered  in 
r-ir  «*  ^^A   If  the    office    in    a    case   wherein   there  is  no  order  for 

Kllutt  and  wife 

Hutchinson.  ^^  inquiry  for  damages  becomes  final  by  operation  of 
that  section,  unless  it  be  set  aside  by  the  defendant  ap- 
pearing and  pleading  to  issue,  as  provided  by  the  forty- 
seventh  section.  This  construction  avoids  an  otherwise 
unavoidable  absurdity.  It  is  true  that  this  construction 
renders  the  fifty-third  section,  or  rather  so  much  thereof 
as  applies  to  "final  judgment,''  unnecessary,  as  the  said 
forty-seventh  section  provides  substantially  the  same. 
Still,  it  is  not  unusual  to  find  in  the  same  code  of  laws, 
especially  in  the  legislation  of  this  State,  two  separate 
and  distinct  legislative  provisions  meaning  substantially 
the  same  thing,  or  containing  the  same  provisions.  As 
before  stated,  the  above  is  the  view  I  lake,  at  present, 
of  the  true  construction  of  the  words  "final  judgment," 
as  employed  in  said  fifty-third  section.  Still  I  shall  feel 
at  liberty  to  reconsider  the  subject  in  a  future  case,  should 
one  arise. 

I  think,  therefore,  the  court  did  not  err  in  rejecting 
said  plea  after  the  verdict  was  rendered  as  aforesaid. 

This  disposes  of  all  the  questions  made  in  the  cause, 
except  that  made  in  the  fifth  bill  of  exceptions.  This 
bill  is  taken  to  the  judgment  of  the  court  in  overruling 
the  defendant\s  motion  for  a  new  trial.  As  a  new  trial 
of  the  cause  must  be  had  under  the  views  I  have  ex- 
pressed, it  is  unnecessary  to  determine  that  question  now, 
and,  in  fact,  the  question  is  now  immaterial.  To  express 
any  opinion  upon  the  facts  proven  now  might  improperly 
prejudice  one  of  the  parties  •  at  another  trial,  especially 
as  at  another  trial  there  may  be  new  issues  and  evidence, 
and  a  different  state  of  facts  may  be  presented.  It  will 
be  proper  for  the  circuit  court  to  allow  the  defendant  to 
file  a  plea  in  bar  in  proper  time  when  the  case  returns 
there  for  further  proceedings,  there  to  be  had. 

For  the  foregoing  reasons  the  judgment  of  the  said 
circuit  court,  rendered  in  this  cause  on  the  10th  dav  of 
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May,  1871,  must  be  reversed,  and  the  apj>ellant  recover  his  june^Tirin 
costs   against   the   appellees  here  expended.     And  this^jj]j^^"^j~^ 
Court  proceeding  to  render  such  judgment  as  said  circuit  ifutehinson. 
court  should  have  rendered,  the  verdict  of  the  jury  is 
set  aside,  and  a  new  trial  granted  in  the  cause,  the  costs 
of  the  former  trial  to  abide  the  event  of  the  suit ;  and  the 
cause  is  remanded  to  said  circuit  court  for  further  pro- 
ceedings there  to  be  had  therein,  according  to  law. 

Moore,  Judge,  concurred. 

Hoffman,  Judge,  concurred,  except  as  to  so  much  of 
the  foregoing  opinion  as  relates  to  the  action  of  the  court 
in  rejecting  the  plea  of  the  statute  of  limitations. 

Judgment  Reversed,  Verdict  Set  Aside,  New 
Trial  Granted,  and  Cause  Remanded. 


1 
I 
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34    127 


8    4fiS 

^^  WHEELING: 


Frank  &  Co.  v.  Brunnemann. 

July   23,    1875. 

1876.         1.  When  a  lessee  is,  by  the  terms  of  his  lease,  restricted  to  a  particu* 
June  Tonix.  |^j.  ^^  ^^  ^-^q  demised  premises,  equity  will,  generally,  restrain 

him  from  any  other  use  of  them,  even  though  no  irreparable  in- 
jury be  shown  to  result  from  such  breach. 

2.  It  is  sufficient,  on  demurrer,  to  sustain  a  bill  of  injunction  to  stay 

waste  and  prevent  the  removal  of  improvements,  that  the  bill  al- 
leges that  complainant  is  the  owner  and  entitled  to  the  posses- 
sion of  the  premises  with  the  improvements  and  that  defendants 
are  in  possession  and  threaten  to  destroy  the  improvements  and 
that  they  are  insolvent  and  unable  to  respond  in  pecuniary  dama. 
ges. 

3.  A  court  of  equity  will,  in  a    proper  case,  grant  an  injunction  to  re- 

strain the  tenant  from  doing  a  certain  act,  whether  it  amounts  to 
waste  or  not,  provided  it  be  directly  contrary  to  the  tenant's 
own  covenant,  or  even  in  contravention  of  an  agreement  which 
may  be  inferred  from  the  course  of  dealing  between  the  parties, 

4.  Although  a  bill  of  injunction  may  pray  for  relief,  which  a  court  of 

equity  has  not  jurisdiction  to  grant,  still  if  the  bill  prays  for  other 
relief  which  the  statements  of  the  bill  pnma  facie  authorize,  it  is 
error  in  the  court,  on  demurrer,  to  sustain  a  demurrer  to  the  bill  and 
dissolve  the  injunction  and  dismiss  the  bill,  because  of  its  want  of 
jurisdiction  to  grant  all  the  relief  prayed  for. 

5.  Although  it  appear  on  the  face  of  the  the  bill  of  injunction  that 

the  personal  representative  of  a  deceased  lessee,  who  died  intestate, 
is  a  necessary  party  defendant  to  the  suit,  before  final  adjudica- 
tion, yet  if  it  appear  by  the  bill  that  such  personal  represen- 
tative had  not  at  the  time  of  the  filing  thereof  been  appointed,  a 
demurrer  to  the  bill  should  not  be  sustained  and  the  injunction 
dissolved  and  bill  be  dismissed,  merely  because  such  personal  rep- 
resentative is  not  made  a  party  to  the  original  bill — at  least  until 
a  reasonable  time  for  the  appointment  of  such  personal  represen- 
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tative  and  maliins  him  a  defendant  in  the  cause  bv  amended  bill    ,    1873. 

-. «    .      .       1  .      1    <.         1  ^  *  1^   11  ^  June  Term, 

and  bringing  hmi  before  the  court,  by  proper  process — shall  nave. 


been  allowed,  by  the  court  and  suffered  to  pass  unheeded.  Frank  A  Co. 

Brunscmann. 
6.  A  jrrima/cuiie  case  for  a  bill  of  injunction  and  account  as  between 

landlord  and  tenant    shown   and  stated   in  the   opinion  of  the 

Court  filed  in  this  cause. 

Appeal  and  supersedeas  ivom.  a  decree  of  the  circuit 
court  of  Wirt  county  rendered  on  the  8th  day  of  May, 
1874,  granted  on  the  petition  of  Simon  Frank,  Daniel 
Bloom  and  Leon  Hass,  partners  doing  business  un- 
der the  firm  name  of  S.  Frank  &  Co.,  and  also  Solomon 
Sterne,  all  of  whom  were  the  plaintiffs  below.  The  de- 
fendants below  were  Edward  Brunnemann,  surviving 
obligor  of  himself  and  August  Behrens  and  J.  W,  Bur- 
son  and  Andrew  Maze.  The  other  factsappear  in  the 
opinion  of  the  Court. 

The  Hon.  James  M.  Jackson,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 

Walter  S.  Sands  for   the  appellants. 

There  was  no  appearance  for  the  appellees. 

Haymond,  Pkesident: 

Simon  Frank,  Daniel  Bloom  and  Leon  Hass,  partners 
in  business  under  the  firm  name  of  S.  Frank  &  Co.,  filed 
their  bill  of  injunction  in  the  circuit  court  of  Wirt 
county,  on  the day  of  January,  1874,  against  Ed- 
ward Brunnemann,  surviving  obligor  of  himself  and 
August  Behrens,  and  J.  W.  Burson  and  Andrew  Maze. 

The  plaintiffs  aver  in  their  bill  that  they  are  the  own- 
ers of  a  tract  of  land  situate  on  the  Little  Kanawha 
river,  in  Wirt  county.  West  Virginia,  known  as  the 
Fairfex  farm,  containing  five  hundred  acres ;  that  the 
legal  title  to  the  land  is  in  Solomon  Sterne,  who  holds 
the  same  for  himself  and  the  other  plaintiffs;  that  about 
one  hundred  acres  of  the  land  is  improved  and  suitable 
for  farming  purposes,  and  the  balance  is  wood  land,  con- 
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june^Term.  Gaining  vcry  Valuable  timber;  that  plaintiffs  purchased 
Frank  &  Co.  ^^^^  \^nd  foT  oil  purposes,  aiicl  paid  a  large  sum  of  money 
Br„„,^4,„a,i„.  t^hercfor ;  that  lu  the  yearl8G9  plaintiffs  being  convinced 
that  the  land  was  not  oil  land,  they  determined  to  lease 
the  same,  or  employ  parties  to  go  thereon,  repair  the 
fencings  and  cultivate  the  improved  land,  and  to  manu- 
facture timber  into  cord  wood,  staves,  &e.,and  to  market 
the  same,  so  that  they  might  realize  something  from  their 
investment,  and  also  get  their  good  tillable  land  in  a  good 
state  of  cultivation ;  that  in  furtherance  of  that  deter- 
mination, on  the  29th  of  December,  1869,  they  employed 
Edward  W.  Brunnemann  and  August  Behrens  to  occupy 
the  farm  and  wood  land,  and  to  cultivate  the  farm  and 
to  cut  .and  manufacture  timber  thereon  during  the  term 
of  five  years,  commencing  on  the  1st  day  of  January, 
1870.  The  plaintiffs  file  with  their  bill,  as  an  exhibit  A,  a 
paper  writing,  averred  to  be  a  copy  of  the  said  contract, 
which  is  in  these  words,  viz:  '^  This  agreement,  made 
at  the  citv  of  New  York,  this  29th  day  of  December, 
in  the  year  eighteen  hundred  and  sixty-nine,  between 
Simon  Frank,  Daniel  Bloom  and  Leon  Hass,  junior, 
composing  the  firm  of  S.  Frank  &  Co.,  of  the  first  part, 
and  Edward  \V.  Brunnemann  and  August  Behrens,  of 
the  second  part,  Witnesseth  :  That  said  parties  of  the 
first  part  hereby  employ  said  parties  of  the  second  part 
to  occupy  the  farm  and  wood  land  known  as  the  Fairfax 
farm,  in  Burning  springs,  Wirt  county,  in  the  State  of 
West  Virginia,  and  to  cultivate  said  farm  and  cut  timber 
on  said  wood  land  during  the  term  of  five  years,  com- 
mencing on  the  first  day  of  January,  one  thousand  eight 
hundred  and  seventy.  Said  parties  of  the  second  part 
covenant  to  cultivate  said  farm,  and  to  cut  timber  on  slid 
Avood  land,  and  to  sell  the  products  of  said  farm  and  said 
timber  to  the  best  of  their  ability,  and  for  that  purpose 
to  employ  and  pay  for  such  assistance  as  may  be  neces- 
sary, and  to  devote  their  entire  time  and  attention  to  said 
business,  and  to  keep  full  and  accurate  accounts  of  such 
farm  products,  of  all  timber  so  cut,  and  of  all  sales  thereof. 
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and  of  all  expenses  connected  therewith,  and  on  the  first  ju„e^Term. 
day  of  each  and  every  month  during  the  said  term  to  rraiikA7>>r 
render  such  accounts  to  said  parties  of  the  first  part,  and  Brunne'mann. 
to  pay  them  the  one-half  the  net  proceeds  of  such  sales, 
after  defraying  all  necessary  expenses  incurred  by  said 
parties  of  the  second  part  in  said  business,  and  all  taxes 
imposed  on  said  premises  during  said  term.  Said  parties 
of  the  second  part  further  covenant  not  to  sell  any  of  said 
farm  products  nor  timber  for  other  terms  than  cash  on 
delivery,  not  a  greater  distance  than  forty  miles  from 
said  premises,  except  by  special  directions  from  said  par- 
ties of  the  first  part,  nor  to  cut  any  sapling  nor  any  more 
timber  than  may  be  saleable  from  time  to  time,  and  that 
said  parties  of  the  second  part  will  keep  said  farm  and 
wood  land  in  good  order  and  condition.  And  it  is  fur- 
ther provided,  that  if  any  default  shall  be  made  by  said 
parties  of  the  second  part,  or  either  of  them,  in  the  per- 
formance of  the  aforesaid  covenants  on  their  part,  then, 
in  that  event,  the  employment  hereby  given  them,  and 
all  right  and  lien  of  said  parties  of  the  second  part  in 
said  farm  products  and  timber  shall  cease.  Nothing 
herein  contained  shall  be  so  construed  as  to  limit  the 
right  of  said  parties  of  the  first  part  and  their  agents  to 
enter  upon  said  farm  and  wood  land  whenever  they  may 
see  fit,  and  use  the  same  for  the  purpose  of  mining  or 
boring  for  oil,  or  for  making  any  other  improvements, 
or  for  any  other  purposes  not  materially  interfering  with 
the  cultivation  of  said  farm,  and  the  cutting  of  said  tim- 
ber, so  as  to  render  said  parties  of  the  first  part  liable  to 
said  parties  of  the  second  part,  or  to  any  other  party  for 
any  expenses  or  liabilities  incurred  by  said  parties  of  the 
second  part  in  carrying  on  the  business  aforesaid,  or  as 
to  entitle  said  parties  of  the  second  part  to  any  compen- 
sation for  their  services  except  as  above  prescribed.  Said 
parties  of  the  first  part  agree  to  make  such  advances  as 
they  may  deem  reasonable  to  said  parties  of  the  second 
part,  in  order  to  enable  them  to  carry  on  said  business* 
59 
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june^Term.  ^^^^  parties  of  the  sccond  part  shall  be  jointly  and  sev- 

FrankACo.  ^^'^7  Hable  to  the  said  parties  of  the  first  part  on  the 

BrunDeauuin.  aforesaid   covenant.     In   witness   whereof  said    parties 

hereto  have  hereto  set  their  hands  and  seals  the  day  and 

year  first  above  written. 

S.  Frank  &  Co.  [seal.] 

Simon  Frank.  [seal.] 

E.  W.  Brunnemann.      [seal.] 
August  Behrens.  [seal]. 

Sealed  and  delivered  in  the  presence  of  M.  A.  Ker- 
shudt." 

Plaintiffs,  after  setting  out  the  contract,  in  their  bill, 
further  say,  that  the  said  Brunneman  and  Behrens,  in 
pursuance  of  said  employment  and  contract,  sometime 
in  the  spring  of  1870,  went  upon  the  land  and  took  pos- 
session thereof,  and  remained  thereon  until  in  the  fiiU 
of  1871,  when  the  said  Behrens  died  intestate,  and  soon 
thereafter  his  family  left  this  State,  and  no  person  ever 
qualified  as  his  representative  in  this  State;  that  he 
owned  no  property  at  the  time  of  his  decease  known  to  the 
plaintifis ;  that  his  surviving  obligor,  E.  W.  Brunne- 
mann, remained  in  possession  of  the  land  and  is  yet  in 
possession  thereof  under  said  contract.  And  plaintiflb 
charge  that  said  Brunnemann  and  Behrens  did  not,  nor 
have  they  performed  said  contract  during  the  lifetime  of 
.said  Behrens,  nor  has  said  Brunnemann  performed  said 
<;on tract  since  the  death  of  said  Behrens,  but  has  wholly 
failed  to  cultivate  said  farm  and  keep  the  same  in  re- 
pair, and  they  have  failed  to  cut  and  market  timber  off 
of  said  wood  land,  and  have  wholly  failed  to  devote  their 
entire  time  and  attention  to  said  business,  and  to  keep 
full  and  accurate  accounts  of  the  products  of  the  said 
farm  and  timber,  and  sale  thereof,  and  to  report  the  same 
on  the  first  day  of  each  and  every  month,  as  required  by 
^aid  contract  and  to  pay  the  taxes  on  the  land,  and  to 
take  care  of  the  timber  thereon,  and  the  saplings  growing 
thereon  ;  that  they  (plaintiffs)  have  on  their  part  fiiith- 
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iully  kept  and  performed  said  agreement  in  all  respects,  june^Tenn. 
and  have  made  advances  from  time  to  time   to   the   said 


Frmnk&Co. 

V. 

BrnnoeiBiaii. 


Brunnemaun  and  Behrens  of  large  sums  of  money,  ^• 
amounting  in  all  to  $1,766 — to  enable  them  to  carry  on 
said  business,  which  said  amount  was  furnished  them  at 
their  request ;  that  plaintiffs,  being  residents  of  N6w 
York,  and  having  faith  and  confidence  in  said  Brunne- 
mann  and  Behrens,  advanced  said  money  to  enable  them 
to  improve  said  land  and  manufacture  said  timber,  and 
expecting  to  get  a  return  in  profit  from  said  business ; 
but  on  the  contrary  thereof  they  aver  that  they  have  not 
received  one  cent  in  return  or  profit,  and  that  said 
Brunnemann  and  Behrens  have  made  no  valuable  im- 
provements on  the  land,  but  have  allowed  and  permitted 
the  land  to  grow  up  in  briars  and  sprouts,  and  the  fenc- 
ing to  go  to  decay,  and  have  only  remained  on  said  land 
idle,  and  using  the  money  advanced  to  them  to  live 
upon  and  have  sold  oft  three  hundred  very  valuable  for- 
rest  trees,  one  hundred  of  which  have  been  sold  and 
hauled  off,  and  run  to  market — and  that  said  Brunne- 
mann has  recently  pretended  to  sell  two  hundred  more 
trees  to  J.  W.  Burson  and  Andrew  Maze,  who  are  now 
cutting  and  destroying  the  said  timber,  and  Brunne- 
mann has  received  money  for  said  timber  and  applied 
the  same  to  his  own  use  ;  that  said  timber  is  very  valu- 
able to  said  tract  of  land,  as  it  lies  near  the  improved 
part  of  the  land,  and  is  necessary  for  the  use  of  the  im- 
proved land  in  making  fencing  and  buildings,  and  it  al- 
lowed to  be  takeilbff  will  work  irreparable  damages  to 
the  land,  as  the  balance  of  the  timber  land  is  separated 
from  the  improvement  by  a  large  run  and  hills,  so  that 
it  cannot  be  conveniently  hauled  to  the  improvement. 
Plaintiffs  also  aver  that  they  have  tried  to  get  said 
Brcnnemann  to  remove  from  said  land  and  give  up  the 
premises,  but  he  refuses  to  do  so,  and  continues  on  the 
land  ;  that  he  has  wholly  failed  to  pay  the  taxes  on  the 
land  for  the  years  1872  and  1873,  which  amount  to 
$205.94,  and  that  by  his  failure  to  perform  said  contract, 


468  SUPREME  COCKT  OF  APPEALS 

june^Term.  ^^  '^^®  forfeited  all  right  to  said  land,  products  and  tim- 
FrankACo.  ^^^>  ^"^  ^^^^  ^®  ^^^  ^^  right  or  authority  to  sell  the  said 
Brunuemann.  timber  growing  on  said  land,  and  the  said  Maze  and 
Bui*son  have  been  notified  by  plain tiflF's  agent  Jesse  I^ee, 
several  times,  not  to  cut  or  haul  any  timber  on  said  land, 
but  notwithstanding  the  said  Maze,  Burson,  and  Brunne- 
mann  combined  and  conspired  together  for  the  puri)ose 
of  stripping  the  land  of  its  valuable  timber  for  their  own 
private  gain  and  profit  without  the  consent  of  plaintiffs, 
although  all  of  the  defendants  are  insolvent,  and  are 
now  actually  engaged  in  cutdng  and  hauling  said  tim- 
ber, and  if  the  said  Hmber  is  allowed  to  be  cut  from  said 
land  the  damages  to  the  land  will  be  irreparable,  as  a 
large  part  of  the  land  is  available,  and  there  is  not  now 
more  timber  left  upon  the  land  than  is  necessary  for  the 
use  of  the  farm,  and  the  timber  will  be  of  moi'e  value 
standing  on  the  farm  than  any  other  way,  because  it  is 
needed  for  the  absolute  use  of  the  farm  ;  that  the  con- 
tract does  not  authorize  Brunnemann  to  sell  timber  stand- 
ing on  the  land,  and  the  said  sale  to  Burson  and  Maze 
was  in  violation  of  said  contract  and  the  rights  of  the 
plaintiffs  ;  that  said  Behrens,  deceased,  left  no  estate,  real 
or  personal,  in  this  State,  known  to  plaintiffs  and  they 
do  not  know  the  name  of  his  widow  or  children,  or  their 
place  of  residence  ;  but  plaintiffs  ask  leave  to  make  them 
parties  if  their  names  shall  be  hereafter  ascertained. 

Plaintiffs,  also  aver  that  said  Brunnemann  has  broken 
his  said  contract — has  paid  no  rent  for  said  property,  nor 
any  compensation  for  the  timber  he  ICis  taken,  and  but 
a  small  amount  of  the  taxes,  and  has  converted  to  his 
own  use  the  money  furnished  him  by  the  plaintiffs  to 
carry  on  the  said  business,  and  that  owing  to  his  insol- 
vency, the  plaintiffs  are  without  adequate  remedy  at  law. 

Plaintiffs  pray  that  the  said  Brunnemann,  Maze  and 
Burson  be  made  defendants  to  the  bill  and  that  each  of 
them  be  required  to  answer  the  same  and  that  they  be 
perpetually  restrained  ani  enjoined  from  removing  tim- 
ber, or  other  property,  from  the  said  premises,  and  from 
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cutting  any  more  timber  thereon ;  that  said  Brunnemann  juni^xerm. 
be  enjoined  from  selling  any  more  timber  and  be  re-   ^^^^  ^  ^ 
quired  to  pay  the  plaintiffs  the  amount  he  is  indebted  to  Brunnemann. 
them ;  and  that  Brunnemann  be  required,  by  decree  of 
the  court,  to  give  up  the  possession  of  the  land  and  pre- 
mises and  that  said  contract  be  declared  forfeited  as  to 
any  claim  of  right  in  said  Brunnemann  longer   to  hold 
the  said  premises  thereunder.     And  plaintiffs  pray  that 
such  other  and  further  general  and  special  relief  be  gran- 
ted to  them  as  the  nature  of  the  case  may  require  or  to 
equity  may  seem  meet. 

An  injunction  was  allowed  upon  this  bill  by  the  judge 
of  the  circuit  court  in  vacation. 

On  the  7th  day  of  May,  1874,  the  defendants  appeared 
and  filed  a  demurrer  to  plaintiffs'  bill. 

And  afterwards  on  the  8th  day  of  May,  1874,  the  cir- 
cuit court  made  a  decree  in  the  cause  in  these  words,  viz : 
^'This  day  the  defendant  Brunnemann  tendered  here  in 
court  his  answer  to  complainants'  bill,  to  which  the  com- 
plainants file  written  exceptions,  endorsed  thereon  and 
moved  the  court  to  dissolve  the  injunction  heretofore 
awarded  in  this  cause :  whereupon  the  matter  arising 
upon  said  exceptions,  being  submitted  to  the  court,  said 
exceptions  are  overruled :  whereupon  the  complainants 
asked  the  court  to  grant  them  a  continuance  in  order  to 
file  a  special  replication  to  defendant's  answer,  which  is 
also  overruled.  And  the  said  cause  coming  on  to  be 
heard  on  the  bill  and  the  demurrer  filed  thereto,  and  the 
motion  to  dissolve  the  said  injunction,  and  the  answer  of 
the  said  defendant,  on  consideration  whereof  the  Court 
Ls  of  opinion  that  said  demurrer  is  well  taken,  and  there- 
fore sustains  the  same.  It  is  therefore  adjudged,  ordered 
and  decreed  that  said  injunction  be  dissolved  and  said 
bill, dismissed,  and  that  the  defendant  Brunnemann  re- 
cover of  the  complainants  his  costs  about  his  defence  in 
this  behalf  expended." 
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juiM  Temu       Notwithstanding  the  form  in  which  this  decree  is  en- 
Frank  A  Co.  ^^cd,  it  is  evident  that  the  Court  only  heard  and  acted 
Bruanemann.  ^^  ^^^  cause  upon   the  bill  and   demurrer  thereto,  and 
that  the  court  dissolved  the  injunction  and  disrais^dthe 
bill  because  it  was  of  opinion  that  the  bill  was  insufficient 
on  its  face,  taking  all  its  statements,  averments  and  alle- 
gations as  being  true,  as  admitted  by  the  demurrer.    No 
other  question  is  therefore  before  us  to  be  determined  at 
this  time,  except  the  question,  is  the  bill  insufficient  upon  ' 
its  face  to  give  a  court  of  equity  jurisdiction  of  the  mat- 
ters therein  stated,  alleged  and  prayed  in  whole  or  in  part? 
If  equity  has  jurisdiction  to  grant  any  part  of  the  relief 
prayed,  and  sufficient  matter  and   cause  appears  on  the 
face  of  the  bill  to  authorize  such  relief,  then  the  circuit 
court  erred  in  its  decree  in  dismissing  the  bill  or  the  de- 
murrer.    The  defendants  were  in  de&ult  at  the  term  of 
the   court  when  the  demurrer   and  answer  were  filed. 
The  bill  had  been  taken  for  confessed  at  rules  and  it  so 
stood  on   the  docket  of  the  court,  and  when  the  answer 
was  filed  the  defendant  was  entitled  to  a  reasonable  time 
to  consider  what  reply  he   should   make  thereto.    The 
answer  admits  some   allegations  of  the  bill,  and  denies 
others,  &c.,  and  concludes  by  praying  that  the  injunction 
awarded  in  the  cause  be  dissolved,  and  that  the  property 
restrained   thereby  be  released,  and  directed  to  be  sold, 
"by  the  sheriff  of  Wirt  county,  either  at  public  or  pri- 
vate sale,  whichever  may  prove  the  most  advantageous, 
and  apply  the  money  realized  from  such  sale  to  the  i)ay- 
ment  of  the  tax  against  said  farm,  and  that  the  bill  may 
be  retained,  and  the  matters  therein    complained  of  re- 
ferred to  a  commissioner  of  this  Honorable  Court  with 
directions  to  state  an  account  of  the  transactions  between 
this  defendant  and  the  said  S.  Frank  &  Co."     The  contract 
in  this  case   may  be  termed  a  lease  for  the  terra  of  five 
years,  from  the  1st  day  of  January,  1870,  with  stipula- 
tions and  covenants.     And  although  it  contains  a  pro- 
vision  that  if  any   default  be   made  by  the  tenants,  or 
either  of  them,  in  the  performance  of  the  said  covenants, 
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on   their    piirt,    then,    in  that   event,  the  employment  junl^Term. 
hereby    given     to     them     and    all     right     and     Hen  j^nk acoT 
of  the  tenants  in  and  on  the  farm  products  and  timber  shall  BrannemaDo. 
thereupon   cease  ;  still  the  contract    contains  no  provis- 
ion authorizing  the  plaintifis  to  re-enter  upon  the  prem- 
ises   and  take  possession    thereof  upon   the  happening 
of  the  event.     When  a  lessee  is,  by  the  terms  of  his  lease, 
restricted  to  a  particular   use  of  the  demised  premises, 
equity  will   restrain   him   from   any  other  use  of  them, 
even   though  no   irreparable   injury  be  shown  to  result 
from  such   breach   of  covenant.     High  on  Injunctions, 
section    14 ;     Steward    r.    Winters^    4   »Sandf.  (N.   Y.) 
Ch.  587,  "It  has  been  held  sufficient  to  sustain  a  bill  for 
an  injunction  to  stay  waste   and   prevent  the  removal  of 
improvements,  that  the  bill   alleges  that   complainant  is 
the  owner  and  entitled  to  the  possession  of  the  premises 
with  the  improvements  and  that  defendants  are  in  poses- 
sion  and   threaten   to  destroy   the  improvements,   and 
that  they    are    insolvent  and    unable    to   respond    in 
j)ecuniary  damages."     High  on  Injunctions,  section  424, 
"A   court  of  equity  will  grant   an  injunction  to   restrain 
the  tenant  from  doing  a  certain  act,  whether  it  amounts  to 
waste   or    not,   provided   it    be  directly  contrary  to  the 
tenant's  own   covenant  or  even  in   contravention   of  an 
agreement,  which  may  be  inferred  from   the  course    o^ 
dealing  between  the  parties.     In  a  case   where  a   tenant 
from  year  to   year   having   received  notice  to  quit,  was 
proceeding  to  take  away  the  crops,  manure,  &c.,  contrary 
to  the  usual  course  of  husbandrv,  and  to  cut  and  damao^e 
the  hedge-rows,  &c.,  the  chancellor  granted  an  injunction, 
observing  that  the  principle  applied  equally  to  the  case  of  a 
tenant  from  year  to  year,  as  to  a  lease  for  a  longer  term.'* 
Taylor's  Landlord  and  Tenant,  section  691.     Under  the 
authorities  the  case  made  by  the  bill  is  prima  /ac/e  suffi- 
cient  to  authorize   an    injunction   by  a  court  of  equity 
against  the  defendants.     While  a  court  of  equity,  gener- 
ally, will  not  take  jurisdiction  of  a  case  to  enforce  a  pen- 
alty or  forfeiture,  still  such  court  is  o^Km  to  complaints. 
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junl^Term.  ^"^  ^^  restrain  wrong  and  injury  in  proj^er  cases  even  be- 
~~j^"|^"^tween  landlords  and  tenants ;  and  especially  in  a  case  such 

V. 

Brunnemann. 


^-      J  as  the  statements  and  averments  of  the  bill,  prima  fajciCj 


show  this  case  to  be.  Although  the  bill  in  this  case  does 
not,  in  strict  form,  pray  for  an  account,  still  it  shows, 
priiaa  facie,  a  proper  case  for  an  acconnt  as  between 
plaintiff  and  the  lessees.  It  prays  that  plaintiffs  be  paid 
the  amount  due  them  under  the  allegations  of  the  bill, 
and  this  could  not  well  be  ascertained,  under  the  ei^  ^ 
cumstances  stated,  without  an  account  being  taken. 
The  bill  also  contains  a  prayer  for  general  relief. 
While  the  court  as  a  court  of  equity,  will  not  enforce 
the  penalties  or  forfeitures  which  may  be  provided  in 
the  lease  by  decreeing  that  Brunnemann  deliver  posses- 
sion of  the  property  to  the  plaintifis,  under  the  case 
stated  in  the  bill,  still  the  court  may  grant  plaintifls 
other  relief  prayed  for  in  the  bill  which  is  proper  for 
the  exercise  of  its  jurisdiction. 

The  personal  representative  of  August  Behrens  should 
be  made  a  party  to  the  case.  The  personal  representative 
is  not  made  a  party,  however,  but  I  think  the  bill  shows  suf- 
ficient excuse  for  that  omission  for  the  time  being — the  ex- 
cuse is  that  there  is  no  personal  representative,  as  yet;  al- 
though the  bill  alleges  that  Behrens  lefl  no  real  or  personal 
estate  within  this  State,  that  fact  does  not  dispense  with  the 
necessity  of  there  being  such  personal  representative,  and 
his  being  made  a  party  to  this  suit.  But,  under  thecircum- 
stances,  it  was  not  indispensibly  necessary  that  the  per- 
sonal representative  should  be  made  a  party  at  the  com- 
mencement of  the  proceedings  in  this  case.  In  such 
case,  before  sustaining  a  demurrer  to  the  bill,  and  dis- 
solving the  injunction  and  dismissing  the  bill  forthat  cause 
simply,  a  reasonable  time,  at  least,  should  have  been  al- 
lowed the  plaintiffs  to  procure  the  appointment  of  such 
personal  representative,  and  bring  him  before  the  court 
by  amendment  and  process.  Otherwise,  in  many  cases, 
injunctions  could  not  be  applied  for  until  the  wrong 
and  injury  was  done. 


OF  WEST  VIRGINIA.  ,  473 

How  this  case,  as  to  the  injunction  or  matter  of  ac-  j^^lf  xerm. 
count  shoald  be  finally  disposed  of,  upon  its  merits,  I  do  Frank  a  co. 
not  now  intimate  any  opinion.     It  would  be  improper  to  Brunnemann. 
do  so.     I  only  mean  to  determine  that  the  statements, 
allegations  and  averments  of  the  bill,  prima  facie,  make 
a  proper  case  for  injunction  and  for  an  account. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the 
circuit  court  erred  in  its  said  final  decree. 

The  final  decree  ot  the  circuit  court  of  Wirt  countv,  ren- 
dered  on  the  8th  day  of  May,  1874,  must  be  reversed,  with 
costs  to  the  appellants  against  the  appellees :  And  this 
Court,  proceeding  to  render  such  decree  in  the  cause  as  the 
court  below  should  have  rendered,  it  is  adjudged,  ordered 
and  decreed  that  this  cause  be  remanded  to  the  said  circuit 
court  of  the  county  of  Wirt,  with  leave  to  the  plaintiffs 
to  file  a  proper  replication  to  the  answer  of  the  defend- 
ant, Brunneman,  filed  in  this  cause,  if  they  shall  ask 
80  to  do,  within  such  time  as  the  said  circuit  court  may 
deem  reasonable ;  and  also  with  leave  to  file  an  amended 
bill  making  the  personal  representative  of  August 
Behrens  a  party  defendant  to  this  cause,  ^nd  for  such 
other  and  further  pleadings  therein  there  to  be  had  as 
may  be  in  accordance  with  the  principles  and  rules  gov- 
erning courts  of  equity. 

Hoffman  and  Moore,  Judges,  concurred. 

Decree  Reversed  and  Cause  Remanded. 


60 
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WHEBLINGx 


Simmons  v.  Insurance  Company. 

Julv  23,  1875. 

i87o.         1.  Matter  in  defeasance  of  the  plaintiff  *s  action  need  not  be  stated  in 

'__        the  declaration  ;  wherever  there  is  a  circumstance,  the  omission 

of  which  is  to  defeat  the  plaintiff's  right  of  action,  prima  fade 
well  founded,  whether  called  by  the  name  of  a  proviso,  or  a  condi- 
tion subsequent,  it  must,  in  its  nature,  be  a  matter  of  defence,  and 
ought  to  be  shown  in  the  pleading,  by  the  opposite  party.  It  is 
sufficient  to  state  in  the  declaration  those  parts  of  the  contract 
whereof  a  breach  is  complained  of;  or,  in  other  words,  to  show  so 
much  of  the  terms  beneficial  to  the  plaintiff  in  a  contract  as  con- 
stitutes the  point  for  the  failure  of  which  he  sues ;  and  it  is  not 
necessary  or  proper  to  set  out  in  the  declaration  other  parts  not 
qualifying  or  varying  in  any  respect  the  material  parts  above 
mentioned. 

2.  But  if  the  defendant's  promise  or  engagement,  whether  it  be  ver- 

bal or  in  writing  or  under  seal,  embody,  or  contain,  a^  pari  of  Ut 
an  exception  or  proviso,  which  qualifies  his  liability ;  or  in  certain 
instances  renders  him  altogether  irresponsible,  so  that  he  was  not 
in  law  absolutely  bound,  the  declaration  must  notice  the  exception 
or  proviso  or  there  will  be  a  fatal  variance;  but  it  is  not  necessary 
to  negative  such  exception  or  proviso  by  an  averment  in  the  dec- 
laration. Where,  however,  the  proviso  in  a  written  instrument  is 
distinct  from  and  not  even  referred  to  bv  the  clause  on  which  the 
debt  is  charged,  it  is  considered  matter  in  defeasance,  &c.,  which 
ought  to  come  from  the  other  side,  and  then  it  need  not  be  tei 
forth  by  the  plaintiff.  It  is  also  a  general  rule  of  pleading  that 
matter  which  should  come  more  properly  from  the  other  side  need 
not  be  stated. 

f 

3.  In  the  declaration  on  a  policy  of  insurance  it  is  stated  as  one  of  the 

conditions  precedent  that  the  assured  should  produce  a  certificate 
under  the  hand  and  seal  of  a  magistrate,  notary  public,  or  com- 
missioner of  deeds  (nearest  the  place  of  fire  and  not  concerned  in 
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the  loss,  as  a  creditor  or  otherwise,  nor  related  to  the  plaintiff,) —         ^873. 
correct,  fair  pleading,  requires  that  the  kind  of  officer  should  be. 


stated  in  the  declaration,  that  the  court  may  detennine  whether  it     Simnioua 
was  the  proper  offieei\     The  production  of  the  certificate  of  one  Insurance  Co. 
of  the  officers  specified,  is  a  condition  precedent,  and  must  be  com- 
plied with,  unless  properly  waived  by  defendant.     It  is  best  and 
correct  to  state  the  name  of  the  officer. 

4.  The  declaration  in  describing  the  term  for  which  the  policy  was 

in  force,  alleges  that  it  was  "from  the  said  6th  day  of  January, 
1 870,  until  the  6th  day  of  January,  1871,"  whereas  the  policy 
says,  **from  the  6th  day  of  January,  one  thousand  eight  hundred 
and  seventy,  at  noon,  to  the  sixth  day  of  January,  one  thousand 
eight  hundred  and  seventy-one,  at  noon." — this  is  a  material  va- 
riance between  the  policy  described  and  the  policy  produced. 

5.  "Where  the  declaration  fails  to  state  nil  the  exceptions  contained  in 

the  policy  which  materially  qualify  the  defendant's  liability,  or 
exempts  the  defendant  from  all  responsibility,  absolutely,  in  cer- 
tain instances,  the  variance  is  fatal. 

■6.  The  declaration  alleges  that  the  insurance  money  was  to  be  paid  to 
the  plaintiff  in  sixty  days  after  notice  and  proof  of  the  same,  &c., 
while  the  policy  produced  states  "the  amount  of  loss  or  damage 
to  be  estimated  according  to  the  actual  cash  value  of  the  property 
at  the  time  of  the  lo^s,  and  to  be  paid  sixty  days  after  due  notice 
and  prcK>f  of  the  same,  by  the  assured  and  received  at  this  office^ 
&c." — there  is  a  material  variance  as  to  the  time  the  monev  be- 
come  payable. 

7.  Where  the  plaintiffs  application  for  in^mrance  contains  warranties 
which  arc  not  attached  to  the  policy,  in  whole  or  in  part,  or  set 
out  in  the  policy,  it  is  not  necessary  for  the  plaintiff  to  state  such 
warranties  in  his  declaration — they  are  matters  in  defeasance  of 
the  plaintiffs  action — they  are  matters  which  should  more  prop- 
erlv  come  from  the  other  side. 

^.  Under  the  evidence  and  peculiar  circumstances  of  this  case,  as 
stated  in  the  opinion  of  the  Court,  it  was  not  error  in  the  court 
below  to  refujic  to  give  the  following  instructions  asked  by  the 
defendant,  viz:  "If  the  jury  believe  that  the  chimney  and  pipes 
in  the  room  occupied  by  the  plaintiff,  and  which  contained  the 
goods  destroyed  by  fire,,  were  not  kept  well  secured  during  the 
time  between  making  the  insurance  and  the  happening  of  the 
loss,  the  jury  must  find  for  the  defendant,  and  the  warranty  is 
broken  by  permitting  the  pipes  to  remain  in  the  same  condition 
as  at  the  time  of  insurance,  if  they  were  not  well  secured  at  that 
time."  "The  application  No.  321,  made  by  the  plaintiff  to  the 
defendant  being  specially  referred  to  in  the  policy  sued  on  in  this 
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^^1^'  case,  and  by  tho  terms  of  saii  policy  is  the  plaintifi's  express 


warranty,  and  binding  oh  him  in  this  case.     If  that  application  is 
Simmons  Jn  any  respect  false  or  untrue,  or  the  plaintiff  has  failed  to  com- 

Insurance  Go.  ply,  in  any  and  every  particular,  with  his  promises  or  agreements 

therein  contained,  as  if  the  plaintiff  has  failed  to  keep  chimneys, 
fire  place  8,  stoves  and  pipes  all  well  secured,  the  policy  becomes 
void  as  between  the  plaintiff  and  defendant." 

9.  Under  the  said  evidence  and  peculiar  circumstances  of  the  case  it 

was  not  error  for  the  court  below  to  instruct  the  jury,  at  the  in- 
stance of  the  plaintiff,  as  follows :  ^*If  the  jury  find  that  the  agent 
of  the  defendant,  who  took  the  application,  had,  at  the  time,  % 
knowledge  of  the  building,  and  the  manner  in  which  the  stove- 
pipe and  chimney  were  secured  at  the  time  the  insurance  was  ef- 
fected, and  took  upon  himself  to  fill  up  the  blank  application,  and 
did  so  upon  his  own  information,  then  it  was  not  required  of  the 
plaintiff,  under  the  policy,  to  change  the  condition  of  the  pipe 
and  chimney,  but  he  was  required  to  keep  them  in  good  order 
and  condition,  but  was  not  required  to  put  them  in  better  order 
and  condition  than  they  were  in  at  the  time  the  insurance  was 
made." 

10.  Evidence  having  been  given  to  the  jury  in  this  action  which  is 
based  on  a  policy  of  insurance  against  loss  and  damage  by  fire 
tending  to  prove  that  the  plaintiff  intentionally  and  fraudulently 
cauj^ed  the  insured  property  to  be  set  on  fire  and  destroyed,  and 
that  the  loss  or  damage  claimed  in  plaintiff's  declaration  was  oc- 
casioned by  such  act  of  the  plaintiff,  and  the  plaintiff  having 
given  evidence  to  the  jury  tending  to  rebut  such  evidence  of  the 
defendant,  and  tending  to  prove  the  contrary,  it  was  error  in  the 
court — under  the  issue  joined  in  the  case — ^to  refuse  to  give  to  the 
jury  the  following  instruction,  asked  by  the  defendant,  viz:  *'It  I* 
not  necessary,  in  order  to  prevent  the  plaintiffs  recovery  that  the 
plaintiff  should  be  proved  be^-ond  a  reasonable  doubt  to  have  in- 
tentionally and  fraudulently  caused  or  permitted  the  said  insured 
property  to  be  set  on  fire,  but  if  the  weight  or  preponderance  of 
evidence  be  to  that  effect  the  jury  should  find  for  the  defendant." 

Supersedeas  to  a  judgment  of  the  municipal  court 
of  Wheeling,  rendered  on  the  28th  day  of  August, 
1871,  allowed  on  the  petition  of  the  West  Vir- 
ginia Insurance  Company — ^the  defendant  below.  The 
plaintiff  was  James  H.  Simmons.  The  other  facts  ap- 
pear in  the  opinion  of  the  Court. 

The  Hon.  M.  C.  Good,  judge  of  said  municipal  court, 
presided  at  the  trial  below. 
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Daniel  Lamb  and  William  P.  Hubbard  for  the  appellant.  jun^*^„„ 

C  TK.  B.  Allison  for  the  appellee.  simmons 

Haymon^d,  President  : 


T. 

Insura:  cc  Ca 


This  IS  an  action  of  assumpsit  founded  on  a  policy  of 
insurance  made  by  the  defendant  to  the  plaintiff  on  the 
6th  day  of  January,  1870.  The  policy  insures  the  plain- 
tiff against  loss  or  damage  by  fire  to  the  amount  of  ?2,- 
000  on  his  stock  of  dry  goods,  groceries,  qucensware, 
hats,  caps,  boots  and  shoes,  and  such  other  articles  of 
merchandise  as  are  usually  kept  in  a  country  store,  all 
contained  in  the  one  story  frame  building  situate  on  the 
south  side  of  State  street,  in  the  town  of  Portland, 
Preston  county,  West  Virginia,  and  occupied  by  assured 
as  a  store  room,  subject  to  certain  exceptions,  conditions, 
&c.,  some  of  which  are  hereinafter  considered. 

The  declaration  alleges  that  the  property,  so  insured, 
was  accidentally  destroyed  by  fire  on  the  21st  day  of 
January,  1870. 

The  action  was  brought  in  the  municipal  court  of 
Wheeling  on  the  7th  day  of  May,  1870,  and  judgment 
was  rendered  therein  in  favor  of  the  plaintiff  against  the 
defendant  on  the  28th  day  of  August,  1871. 

The  defendant  demurred  to  the  plaintiff's  declaration, 
and  the  court  overruled  the  demurrer. 

The  defendant  then  pleaded  non-assumpsit.'  This  plea 
seems  to  have  been  filed  on  the  19th  day  of  September, 
1870;  and  at  the  same  time  the  defendant  filed  two  other 
pleas ;  one  of  which  avers,  that  the  plaintiff,  in  making 
the  statement,  under  his  signature  and  verified  by  his 
oath,  purporting  to  be  such  particular  account  of  the 
loss  or  damage  sustained  by  him  by  reason  ot  the 
destruction  by  fire  of  the  property  mentioned  and  in- 
tended to  be  insured  by  the  said  policy  of  insurance,  was 
guilty  of  fraud  and  false  swearing ;  and  the  other  avers, 
that  the  plaintiff  intentionally  and  fraudulently  caused 
and  permitted  the  said  insured  property  to  be  set  on  fire 
and  destroyed  on  the  said    21st  dav  of  Januarv,    1870. 
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jnne^Tenti.  Upon  cach  of  these  pleas  issue  was  regularly  made  up 
Simmon,     and  joined. 
iMunmccCo.      Subsequently,  and  on  the  3rd  day  of  February,  1871, 
the  defendant  filed  three  additional  pleas  ounibered  re- 
spectively in  the  record  four,  five  and  six. 

Plea  No.  4  it  is  unnecessary  to  consider,  as  no  question 
arises  upon  it,  so  far  as  the  record  discloses. 

Plea  No.  5  avers,  substantially,  that  in  said  policy  special 
reference  is  made  to  an  application  in  writing  made  by 
the  plaintiff  No.  321,  which  was  his  warranty  and  a  part 
of  said  policy.  And  that  in  his  said  application,  the 
plaintiff  agreed  to  keep  the  chimneys,  fire  places,  stoves 
and  pipes  in  the  building  occupied  by  him,  in  which  the 
fire  occurred,  well  secured,  but  on  the  contrary  the  said 
chimneys  and  pipes  were  not  well  secured,  and  were 
wholly  unsafe,  by  reason  whereof,  and  the  breach  of  the 
plaintiff's  said  warranty  contained  in  his  said  applica- 
tion, the  plaintiff  forfeited  all  claim  under  the  said 
policy. 

Plea  No.  6  I  will  not  notice  here  because  no  question 
fairly  arises  upon  it,  upon  the  record,  as  it  comes  to  us. 

To  the  three  last  named  pleas  the  plaintiff  filed  gener- 
al replications  and  issue  was  sufficiently  made  up  on  each 
of  the  pleas. 

On  the  24th  day  of  August,  1871,  a  jury  was  empan- 
neled  and  sworn  to  try  the  isi^ues  in  the  cause,  and  on  the 
26th  of  the  same  month  thev  rendered  a  verdict  in  fa- 
vor  of  the  plaintiff  for  the  sum  of  $2,000  with  interest 
thereon  from  the  2nd  day  of  May,  1870,  and  on  this 
*  verdict  the  court,  on   the   28th  of  August  of  the  same 

year,  rendered  judgment  in  favor  of  the  plaintiff  against 
the  defendant  for  the  amount  of  the  verdict  and  the  costs 
of  suit.  To  this  judgment  a  siy)er,sc(Zea.9  has  been  here- 
tofore allowed.  And  thus  the  cause  has  been  brought 
before  this  Court  for  consideration. 

T1\\Q  first  error  assigned  by  the  counsel  of  defendant 
(who  is  plaintiff  in  error)  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  declaration.     This  assign- 
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raent  will  he  first  considered.  The  declaration,  after  de-  jimo^Tcjm. 
scribing  the  goods,  wares,  &c.,  insured,  the  house  in  j5i,„,„o^ 
which  the  goods  were  kept,  and  the  plaintiff ^s  interest  insurance  co. 
in  the  goods,  wares,  &c.,  and  the  destruction  of  the  same, 
and  the  house  in  which  they  were  kept,  among  other 
things,  alleges  as  follows :  "  and  the  said  West  Virginia 
Insurance  Company,  defendant,  on  the  same  day,  in  con- 
sideration of  a  premium  in  money  then  and  there  paid 
to  them  therefor  by  the  plaintiff,  made  a  policy  of  in- 
surance upon  the  said  property  in  said  building,  and 
thereby  promised  the  plaintiff  to  insure  $2,000  thereon, 
from  said  6th  day  of  January,  1870,  until  the  6th  day  of 
January,  1871,  against  all  such  immediate  loss  or  dam- 
age as  should  happen  by  fire  to  the  said  property,  above 
specified,  other  than  loss  by  theft;  at  or  after  a  fire,  and 
other  than  fire  happening  by  means  of  any  invasion,  in- 
surrection, riot,  civil  commotion  or  military  or  usurped 
power,  and  other  exceptions  in  said  policy  mentioned,  to  . 
the  amount  aforesaid,  to  be  paid  to  the  plaintiff  in  sixty 
days  after  notice  and  proof  of  the  same,  upon  condition 
that  the  plaintiff,  in  case  of  said  loss,  should  forthwith 
give  notice  of  such  loss  to  said  Company,  and  as  soon 
thereafter  as  possible,  should  render  a  particular  account 
of  such  loss,  signed  and  sworn  to  by  him,  stating  whether 
any  and  what  other  insurance  had  been  made  on  the  same 
property,  &c.,  and  should  produce  a  certificate  under  the 
hand  and  seal  of  a  magistrate,  notary  public  or  commis- 
sioner of  deeds  (nearest  the  place  of  fire,  and  not  con- 
cerned in  the  loss  as  creditor  or  otherwise,  nor  related  to 
the  plaintiff,)  that  he  had  examined  the  circumstances  '^ 

attending  the  loss,  and  knew  the  character  and  circum- 
stances of  the  plaintiff,  and  verily  believed  that  the  plain- 
tiff had,  without  fraud,  sustained  by  such  fire  loss  on  said 
property  insured,  to  the  amount  therein  mentioned,^' etc. 
It  is  argued  that  the  declaration  does  not  allege  that  the 
plaintiff v^^as  insured;  that  it  only  alleges  Vi  j>romise  to 
insure ;  also,  that  it  is  not  sufficiently  alleged  that  the 
promise  was  to  insure  the  plaintiff.     It  seems  to  me, 


4S0  SUPREME  COURT  OF  APPEALS 

jui  "xenu.  "P^"^  reading  the  whole  of  the  declaration  I  have  quoted 
— ^i^^^^^^^ — in  that  connection,  that  these  exceptions  are  not  well 
insiinliic©  Co.  *^^1^^">  ^^^^  should  not  be  sustained,  especially  under  the 
twenty-ninth  section  ot  chapter  one  hundred  and  twenty- 
five  of  the  Code  of  1868. 

It  is  further  argued  that  the  declaration  alleges  certain 
specific  exceptions  in  the  policy  which  qualify   the  de- 
fendant's liability  on   the  policy,  and,  in  effect,  admits 
there   are  other  such  exceptions  not  therein  stated,  but 
.1  contained  in  the  policy,  and  that  this  is  a  fatal  defect  in 

•f  •<- ■  •  the  declaration  on  general   demurrer.     This  presents  an 

interesting  question,  and  one  on  which  there  is,  at  least, 
some  apparent  conflict  in  some  of  the  authorities.  "If 
the  plaintiff  allege  a  condition  subsequent  to  his  estate, 
he  need  not  aver  performance,  but  the  breach  must  be 
shown  by  the  defendant,  and  matter  in  defeasance  of  the 
action  need  not  be  stated :  wherever  there  is  a  circum- 
stance,  the  omission  of  which  is  to  defeat  the  plain- 
tiff's right  of  action,  j^rima  fdde  well  founded,  whether 
called  by  the  name  of  a  proviso,  or  a  condition  subse- 
quent, it  must,  in  its  nature,  be  a  matter  of  defense,  and 
ought  to  be  shown  in  the  pleadings  by  the  opposite 
party/'  Chitty  on  Plead.  6th  Am.  ed.  from  the  5th 
Loudon  ed.,  pages  254  and  255 ;  6  vol.  of  Comyn's  Di- 
gest, Pleader,  C,  (81);  Hotham,  Knight  &c.  v.  The  Ead 
India  Company,  1  Term  Rep.  638,  645.  In  the  case  of 
Vavasoui*  v.  Onnrod,  6  B.  &  C.  430,  cited  in  1  Chitty  on 
Plead.  255,  was  an  action  upon  a  lease,  and  the  declaration 
described  the  reddendum  as  containing  an  absolute  reserva- 
tion of  rent.  In  fact  the  reddendum  was  "yielding  and  pay- 
ing during  the  term,  (except  as  hereinafter  mentioned,)  the 
yearly  sum,"  <S:c.  In  the  latter  part  of  the  lease  there 
was  a  covenant  and  proviso  by  which  a  deduction  was  to 
be  made,  if  a  certain  event  happened ;  and  it  was  held 
that  the  declaration  was  bad.  Lord  Tenderden  said :  "If 
an  act  of  parliament  or  a  private  instnunent  contain  in  it, 
first,  a  general  clause,  and  afterwards  a  separate  and  dis- 
tinct clause,  something  which   would   otherwise   be  in" 
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eluded  in  it,  a  party  relying  upon  the  general  clause^  june^Term. 
may  set  out  that  clause  only,  without  noticing  the  sepa-  gin,nioM 
rate  and  distinct  clause  which  operates  as  an  exception ;  inguranceCo. 
but  if  the  exception  itself  be  incorporated  in  the  general 
clause,  then  the  party  relying  upon  it  must,  in  pleading, 
state  it  with  the  exception ;  and  if  he  state  it  as  contain- 
ing an  absolute,  unconditional  stipulation,  without  no- 
ticing the  exception,  it  will  be  a  variance.  This  is  a  mid- 
dle case.  Here  the  exception  is  not,  in  express  terms,  in- 
troduced  into  the  reservation,  but  by  reference  only  to 
subsequent  matters  in  the  instrument.  The  words  are, 
"except  as  hereinafter  mentioned.'^  The  rule  here  ap- 
plies verba  relata  inesse  videntur.  And  the  clause  there- 
inafter mentioned  must  be  considered  as  an  exception  to 
the  general  clause  by  which  the  rent  is  reserved,  and 
then,  according  to  the  rule  above  laid  down,  the  plaintiff 
ought,  in  his  declaration,  to  have  stated  the  reservation 
and  the  exception.  And  the  variance  is  fatal.  In  1 
Chitty  on  Plead,  pages  332  and  333,  it  is  laid  down, 
"that  it  is  sufficient  to  state  those  parts  of  the  contract 
whereof  a  breach  is  complained,  or,  in  other  words,  to 
show  so  much  of  the  terms  beneficial  to  the  plaintiff  in 
a  contract,  as  constitutes  the  point  for  the  failure  of  which 
he  sues ;  and  that  it  is  not  necessary  or  proper  to  set  out 
in  the  declaration,  other  parts  not  qualifying  or  varying 
in  any  respect,  the  material  parts  above  mentioned."  It 
is  also  asserted  in  1  Chitty  on  Plead.,  pages  339  and  340, 
that  if  the  defendant's  promise  or  engagement,  whether 
it  be  verbal,  in  writing  or  under  seal,  embody  or  c^Hi- 
tain,  as  part  of  it,  an  exception  or  proviso,  which  qualifies  ' 
his  liability ;  or,  in  certain  instances,  renders  him  alto- 
gether irresponsible ;  so  that  he  was  not  in  law  absolutely 
bound ;  the  declaration  must  notice  the  exception  or  pro- 
viso, or  there  will  be  a  fatal  mistatement.  Thus,  where 
the  declaration  stated  the  defendant  had  undertaken  to 
carry  and  deliver  goods  safely,  and  the  contract  proved 
was  to  carry  and  deliver  them   safely,  fire   and  robbery 

61 
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juJe  Term,  ^xccptcd,  it  was  held  that  there  was  a  fatal  variance, 
gim^ong     Tempany  v,  Bumand,  4  Campbell's  Rep.  20;  Latham  v, 

iMiuiTiice  Co.  ^"'%  9  Eng.  Com.  Law  Rep.  10;  Howell  v.  Thomai 
Richards^  11  East  633.  When,  however,  the  proviso  in  a 
written  instrument  is  distinct  from,  and  not  even  referred 
to,  by  the  clause  on  which  the  debt  is  charged,  it  is  con- 
sidered matter  of  defeasance,  &c.,  which  ought  to  come 
from  the  other  side,  and  then  it  need  not  be  set  forth  by 
the  plaintiff.  1  Chitty  on  Plead.  340.  It  is  also  ageneral 
rule  of  pleading  that  matter  which  should  come  more 
properly  from  the  other  side  need  not  be  stated,  1 
Chitty  on  Plead.  255. 

The  plaintiff,  in  support  of  the  declaration  has  cited 
the  case  of  Lounsbury  v.  Protection  Ins.  Co.,  8  Conn.  459 
reported  in  First  Fire  Insurance  Causes  by  Bennett,  369. 
But  in  that  case  the  declaration  recited  theexecution  of  the 
policy  by  the  defendants,  and  recited  its  provisions  and 
the  articles  annexed  as  "conditions  of  insurance,*'  and 
the  question  before  the  court  was  whether  it  was  neces- 
sary, by  averment  in  the  declaration,  to  negative  the 
exceptions  and  not  whether  it  was  necessary  to  state  the 
exceptions.  The  court  held  that  '*a  declaration  on  a 
policy  need  not  negative  the  exceptions  therein,  such  as 
that  the  loss  did  not  happen  from  invasion  or  that  the 
building  was  not  used  for  hazardous  trades  or  other  sim- 
ilar clauses  introduced,  not  as  conditions  precedent,  but 
by  way  of  proviso  for  the  benefit  of  the  insurer."  The 
case  of  Hunt  v.  Hudson  River  Fire  Insurance  Company ^ 
2  Ducr.  (X.  Y.)  481,  decides  the  same  principle  held  ia 
the  case  in  8  Conn,  above  cited.  The  form  of  declaration 
given  by  Mr.  Greenleaf  in  the  2d  vol.  of  his  work  on 
Evidence  in  note  1  to  section  376,  in  the  simplest  casc^ 
of  marine  polices,  and  also  the  form  given  in  same  vol- 
ume in  note  3  to  section  404  in  cases  of  policies  agaiu;^ 
fire,  Mr.  Greenleaf  in  his  said  note  1  says:  "The  fol- 
lowing  forms  of  counts  in  the  simplest  cases  arising  up- 
on marine  policies  established  in  Massachusetts,  are  well 
adapted  to  the  brevity  of  modern  practice  at  common 
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law  in  auy  of  the  United  States;"  and  in  his  said  note  3  j^ne^xOTm. 
he  says :  "The  following  Ls  the  usual  form  of  a  count" 
upon  a  valued  fire   policy."     But  at  the  end  of  this 
form  he  adds^  "see  as  to  stating  the  limitations  and  qual- 
ifications," a  number  of  authorities  there  cited,"  and  be 
the  adds  "see  coidra,  8  Conn.  459"  which  is  the  case  to 
which  I  have  referred.     Chitty  in  his  first  vol.  on  Plead 
p.  334  says  :     "It  is  a  general  rule,  that  the   contract 
must  be  stated  correctly,  and  if  the   evidence  differ  from 
the  statementy  the  whole  foundation  of  the  action  fails." 
It  seems  to  me  after  careful  examination  of  such  author- 
ities as  I  have  beiore  me  that  where  exceptions  in  a 
policy  of  insurance  qualify  the  defendant's  liability  or 
renders  the  insurer  altogether  irresponsible  in  certain  in- 
stances so  that  he  is  not  in  law  absolutely  bound,  correct 
pleading  requires  that  the  exceptions  should  be  stated  in 
the  declaration  although  it  is  not  necessary  to  negative 
them  by  averment.     It  is  not  necessary  to  negative  them 
by  averment  because  it  is  not  necessary,    generally,  to 
aver   in  the  declaration  more   than  is  required   to    be 
proved.     Generally,  the  defendant  if  he  claims  the  ben- 
efit of  such  exemption  should  plead  and  prove  it.     The 
exceptions  in  the  form  and  connection  they  are  alleged 
in  the  case  in  judgment  must  be  considered  as  a  part  of 
the  general  clause  of  insurance  contained  in  the  policy — 
The  admission  in  the  declaration  that  there  are  such  ex- 
ceptions in  addition  to  those  stated  will  be  considered  as 
true  upon  the  demurrer,  and  the  fiiilurc  to  slate  them  is 
a  defect  in  pleading  and  is  reached  by  demurrer  in  this 
case. 

It  is  further  argued  that  the  allegation  in  the  declara- 
tion that  the  certificate  of  an  officer  required  by  the  con- 
dition precedent  and  which  the  plaintiff  delivered  was 
"under  the  hand  of  the  proper  officer''  is  defective  in  two 
respects,  viz :  firsL  It  should  state  what  officer  it  Avas 
and  his  name,  and  second  the  certificate  should  be  stated 
to  be  under  the  hand  and  seal  of  the  officer,  instead  of 
under  his  hand.     I  think   the    kind  of  officer  should  bo 
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June  Tirm.  stated  in  the  declaration  that   the  court  may  determine 
siiniuons     whether  he  was  the  proper  officer.     The  production  of  the 

insurauoo  Co.  Certificate  of  one  of  the  officers  specified  is  a  condition 
precedent  and  must  be  complied  with  unless  properly 
waived  by  the  defendant.  Worsley  t?.  Wood,  6  Term 
Rep.  710  and  1  Bennett's  Fire  Insurance  Cases,  53  ; 
Protection  Insurance  Co.  v.  P/ierson  5  Ind.  417  and  3 
Bennett  753;  8  Exch.  819;  Mason  v.  Harvey  3  Bennett 
548.  I  think  the  name  of  the  officer  should  b^  stated 
in  fairness  to  the  defendant,  but  the  failure  to  do  so  may 
not  be  cause  of  general  demurrer.  Still  I  am  inclined 
to  think  it  should  be  so  held.  In  this  State  a  magistrate 
has  no  official  seal,  and  is  not  required  to  keep  one. 
It  cannot  therefore  be  said  that  the  official  seal  of  a  maj- 
istrate  was  contemplated  and  if  not  ot  a  magistrate  so  of 
a  notary  and  corami.ssioner  of  deeds.  The  princijwil,  and 
indeed  the  only  object,  as  it  appears  to  me,  was  to  re- 
quire the  official  certificate  of  the  officer  and  if  that  is 
given  the  principal  and  every  benificial  object  or  secur- 
ity contemplated  would  be  complied  with.  It  is  true  the 
'^sea^'  is  in  the  contract  and  it  is  safest  and  best  to  com- 
ply with  the  contract  in  that  respect.  Still  if  the  certifi- 
cate was  correct  in  every  other  respect  I  should  hesitate 
long  before  holding  it  insufficient  for  want  of  a  seal. 
However  I  do  not  now  definitely  determine  that  question. 
For  the  reasons  stated  it  appears  to  me  that  the  conrt 
«rred  in  overruling  the  demurrer.  I  think  it  would 
perhaps  be  well  to  precede  the  concluding  averment  con- 
tained in  this  declaration  with  the  general  averment 
"that  all  things  have  happened  which  it  is  necessary 
should  happen  to  entitle  the  plaintiff  to  be  paid  said  sum 
of  §2,000,"  though  perhaps  it  may  not  be  absolutely  nec- 
essary. 

The  second  error  assigned  is,  that  there  is  "  material 
variance  between  the  declaration  and  policy  offered  in 
evidence."  At  the  trial  the  defendant  objected  to  the 
policy  being  given  in  evidence  to  the  jury,  because 
of  variance  ;  but  the  court  overruled  the  objection.    On 
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a  comparison  of  the  policy  with  the  declaration,  it  is  ap-  jnxkeTeTm. 
parent  that  it  is  materially  variant  in  at  least  three  ma-     gimn^ons 
terial  particulars,  if  not  more,  to  wit :     lirat.   The  dec-  insurance  c<x 
laration,  in  describing  the  term  for  which  the  policy  was 
in  force,  alleges  that  it  was  from  the  "  said  6th  day  of 
January,  1870,  until    the   6th   day  of  January,   1871,'' 
whereas  the  policy  says  "from  the  6th  day  of  January, 
one  thousand  eight  hundred  and  seventy,  at  noon,  to  the 
sixth  day  of  January,  one  thousand  eight  hundred  and 
seventy-one,  at  noon."     The  term  for  which  the  prop- 
erty was  insured,  according  to  the  declaration,  excludes 
the  whole  ot  the  6th  of  January,  1870,  and  makes  the* 
term  of  insurance  commence  with  the  beginning  of  the 
7th  of  January,  1871 ;  while,  according  to  the  policy, 
the  term  commenced  at  noon  of  the  6th  of  January,  1870, 
and    ended    at    noon    the  6th  dav  of  Januarv,  1871. 
Second.  The  declaration  does  not  state  all  the  exceptions 
contained  in  the  policy,  which,  by  the  policy,  exempts  the 
defendant  from  all  responsibility  in  certain  instances. 
There  are  numerous  exceptions  stated  in  the  policy  of  • 

that  description  immediately  following  those  stated  in 
the  declaration,  and  in  the  same  clause  of  the  policy. 
Third.  The  declaration  alleges  that  the  insurance  money 
was  "  to  be  paid  to  the  plaintiff  in  sixty  days  after  no- 
tice and  proof  of  the  same,"  Ac,  while  the  policy  pro- 
duced states  "  the  amount  of  loss  or  damage  to  be  esti- 
mated according  to  the  actual  cash  value  of  the  property 
at  the  time  of  the  loss,  and  to  be  paid  sixty  days  after 
due  notice  and  proofs  of  the  same  made  by  the  assured 
and  received  at  this  office/'  &c.  So  that  the  loss  or  dam- 
age did  not  become  payable  sixty  days  after  notice  and 
proofs  of  the  same,  as  stated  in  the  declaration,  but  sixty 
days  after  due  notice  and  proofs  of  the  same  was  made  by 
the  assured  and  received  at  the  defendant's  office.  But  it  is 
also  insisted  by  the  defendant  that  the  application  of  the 
assured,  made  to  the  defendant  for  insurance,  contains  a 
warranty  made  by  the  defendant,  and  that  said  applica- 
tion is,  by  the  policy,  expressly  made  the  warranty  of  the 
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jun?Tcrm.  Plaintiff  and  a  part  of  the  policy;  that  the  declaration 
Simmons    ^^cs  not  refer  to  or  set  out  in  any  manner  the  warranty 

Insurance  Co.  or  avcr,  Cither  generally  or  specially,  the  performance 
thereof,  and  that,  therefore,  there  is  a  variance  between 
the  contract  described  and  the  policy.  The  policy,  near 
the  commencement  thereof,  and  immediately  after  de- 
scribing the  property  and  the  house  in  which  it  was  kept, 
says,  "  special  reference  being  had  to  assured's  applica- 
tion. No.  321,  which  is  his  warranty  and  a  part  hereof." 
In  another  part  of  the  policy,  found  after  the  general 
insurance  clause,  this  language  is  found,  viz :  "  If 
any  application,  survey,  plan  or  description  of  the 
property  herein  insured  is  referred  to  in  this  policy, 
such  application,  survey,  plan  or  description  shall  be 
considered  a  part  of  the  contract  and  a  warranty  by  the 
insured,"  &c.  I  don't  think  it  was  necessary  for  the 
plaintiff  to  set  out  in  his  declaration  the  warranties  con- 
tained in  the  application,  in  whole  or  part.  I  regard 
the  warranties  contained  in  the  application  as  matters 
in  defeasance  of  the  plaintiff's  action.  Xo  part  of  the 
application  is  attached  to  or  set  out  in  the  policy,  and  no 
reference  is  made  in  the  policy  to  the  application,  or  any 
warranty  therein,  other  than  as  I  have  before  stated. 
If  the  application  is  a  defeasance^  or  must  be  considered 
as  such,  then  according  to  my  understanding  of  the  au- 
thorities already  referred  to,  it  is  unnecessary  for  the 
plaintiff  to  state  or  notice  the  application  or  any  war- 
ranty therein  in  his  declaration.  It  is  matter  which 
should  come  more  properly  from  the  defendant.  Bouvier, 
in  his  Law  Dictionary,  defines  defeasance  as  applied  to 
contracts  to  be  "an  instrument  which  defeats  the  force 
or  operation  of  some  other  deed  or  estate.  That  which 
in  the  same  deed  is  called  a  condition,  in  another  deed 
is  a  defeasance."  The  application  is  presented  to  the 
defendant,  containing  representations  and  promises  touch- 
ing the  property  asked  to  be  insured,  and  is  signed  by 
the  plaintiff.  The  defendant  issues  the  policy  and  de- 
livers, or  causes  it  to  be  delivered,  to  the  plaintiff  as  his 
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paper,  containing  the  undertakings  and  promises  of  the  jupe^Term. 
defendant  to  it,  but  the  defendant  retains  the  application  simoons 
as  its  paper  for  its  benefit,  with  which  it  may,  if  the  war-  iQau^jJ^nco  co. 
ranty,  or  warranties,  contained  therein,  are  broken,  ut- 
terly defeat  any  recovery  upon  the  policy  for  loss  or 
damage  to  the  property  by  fire,  by  the  plaintiff.  If  the 
plaintiff  were  required  to  state  the  warranties  contained 
in  the  application  and  aver  and  prove  performance  there- 
of, he  w^ould,  in  many  instances,  be  required  to  do  that 
which  was  out  of  his  power.  To  set  out  correctly  the 
warranties  contained  in  the  application,  the  plaintiff,  or 
his  counsel,  should  have  access  to  the  application.  It  is 
in  the  possession  of  the  defendant,  as  its  property,  and  I 
am  not  aware  of  any  legal  remedy  provided  by  law  by 
which  the  plaintiff  could  compel  the  defendant  to  file 
the  application  in  court  or  to  deliver  it,  or  a  copy 
thereof,  to  him  before  the  filing  of  the  declaration.  In 
this  case  the  defendant  signed  the  application  in  blank, 
and  it  was  afterwards  filled  up  by  the  defendant's  agent, 
and  forwarded  by  such  agent  to  the  defendant, — the 
plaintiff  not  knowing  how  it  was  filled  up,  or  what  it 
contained.  How  could  the  plaintiff  describe  the  war- 
ranties contained  in  the  application  in  such  case,  in  his 
declaration  ?  The  fact  that  the  warranties  are  not  inser- 
ted in  the  policy,  in  any  way,  but  arc  contained  in  a  sep- 
arate paper,  retained,  properly,  by  the  defendant,  as  its 
paper,  for  its  defense  and  protection,  and  the  policy  is 
delivered  to  the  defendant,  as  his  paper,  for  his  security 
and  as  the  evidence  of  his  right,  in  case  of  loss  or  damage 
by  fire,  it  seems  to  me,  at  once  demonstrates  the  true  un- 
derstanding of  the  parties  as  to  these  papers,  as  to  their 
proper  use  and  legal  effect,  viz :  that  the  plaintiff  might 
sue  upon  the  policy  and  give  the  policy  in  evidence  in 
support  of  his  right  to  recover,  and  that  the  defendant 
might  defend  by  proper  plea  and  give  the  application 
with  its  warranties  in  evidence,  together  with  the  proof 
of  the  warranties  being  broken  by  the  plaintiff,  in  bar  of 
the  plaintiff's  action — in  other  words,  in  defeasance  of  the 
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junJ?Tinii.  plaintiflPs  actiOD.   Of  course  the  plaintiff  would  be  entitled 

Simmons     *^  produce,  in  such  case,  evidence  in  rebuttal  of  that  of 

iMunuiee  Co.  ^^^  ^^^^i^d^J^t  upo^  tbat  subject.     I   think  the  uniform 

practice  in  the  inferior  courts  of  this  State  has  been  in 

accordance  with  this  view. 

It  appears  by  bill  of  exceptions  No.  2  that  the  defen- 
dant gave  in  evidence  to  the  jury  the  application  of  the 
plaintiff,  upon  which  the  policy  was  issued  to  him  by  de- 
fendant. This  application  contains,  in  the  comraenc- 
ment  thereof,  a  description  of  the  goods,  &c.,  the  value 
thereof,  the  siim  insured,  the  rate  of  insurance,  the  pre- 
mium and  where  the  goods  are  kept.  The  second  ques- 
tion in  the  application  is  "size  and  number  of  stories  of 
each  building  to  be  insured"  and  the  answer  written 
thereunder  is,  "The  goods  and  merchandize  are  in  the 
house  insured  as  store  room  for  Mrs.  Nancy  Wotringby 
your  Company  last  summer."  The  third  question  "Is 
the  building  stone,  brick  or  wood,  when  built  and  in  what 
repair?  and  of  what  material  is  the  roof?"  Answer, 
"see  diagram  on  said  application"— all  other  questions,  be- 
ing twelve  in  number,  contained  in  the  application,  are 
blank  and  unanswered.  But  there  is  at  the  end  of  the  ques- 
tions this  provision,  "I  do  hereby  agree  to  keep  chim- 
neys, fire  places,  stoves,  and  pipes  all  well  secured,  and 
ashes  in  a  safe  deposit  and  declare  that  the  above  ques- 
tions are  correctly  answered ;  that  the  foregoing  is  a  coi^ 
rect  description  of  the  property  upon  which  insurance  is 
solicited,  and  that  the  estimated  value  which  is  fixed 
thereon  is  a  just  and  proper  valuation  of  the  same;  and 
that  I  have  not  withheld  any  circumstance  or  informa- 
tion in  any  manner  increasing  the  hazard  of  the  above 
enumerated  property  with  which  the  Company  ought  to 
be  made  acquainted.  Any  misrepresentation  in  effecting 
this  insurance  shall  be  deemed  not  only  a  suflScient  cause 
for  cancelling  my  policy,  but  render  the  insurance  void." 
This  application  was  signed  by  plaintiff.  The  defendant 
also  gave  in  evidence  the  application  of  Mary  Ann  Wot- 
ring,  which  the  court  certifies  is  the  application  referred 
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to  in  said  application  of  the  plaintiff.     By  this  applica-  june^irm. 
tion  it  appears  that  the  store  room  is  valued  at  $G00,  in-""^^^^^^"^ 
surance  $400,  and  the  location  of  the  store  room  is  given.  insunTnocCo. 
The  store  room  is  described  in  answer  to  question  two  as 
being  one  story  twenty  by  forty  feet  and  the  answer  to  the 
third  question  is  that  the  house  is  wood  and  the  roof  new 
pine  shingles.     The  fifth  question  is,  "If  the  stove  pipes 
pass  through  wooden  partitions  or  floors  how  are  they 
secured  and  how  near  the  wood,"  and  the  answer  is,  "se- 
cured by  flues,  and  puss  into  chimneys."     There  is  the 
same  agreement  contained  at  the  close  of  thisapplicaticm 
as  that  of  the  plaintiff  before  quoted.     It   further  aj)- 
pears  that  there  was  also  evidence  given  to  the  jury  ten- 
ding to  prove  that  John  P.  Jones,  who  was  the  agent  of 
the  defendant  empowered  to  receive  applications  for  insur- 
ance, and  to  collect  and  transmit  the  premiums  therefor 
and  as  such  agent  took    said  applications  for  insurance ; 
and  was  authorized  to  collect  and  transmit  the  premiums 
therefor,  and  as  such  agent  took  said  applications,  resided 
and  did  business  as  a  mei chant  about  twenty-five  yards 
from  said  store-room,  and  before  and  at  the  time  plain- 
tiffs application  was  made  had  knowledge  of  the  condi- 
tion of  said  store-house,  and  of  the  manner  in  which  the 
stove  pipes  and   flue  or  chimney  therein  were  construct- 
ed  and  secured  and  made  no  objection  thereto ;  that  at 
the  time  he  took  plaintiff^s  application,  he  presented  the 
blank  to  the  plaintiff  with  the  printed  matter  alone  in  it, 
which  the  plaintiff  signed   without  reading  the  applica- 
tion or  knowing  its  contents,  although  he  had  an  oppor- 
tunity   of  doing  so,   and  lefl  the  blank  application  so 
sigued  with  said  Jones ;  that  Jones  made  no  inquiries  of 
plaintiff,  and  afler  receiving  the  signed  blank  filled  it 
him<!elf,  and  a  few  days  afterwards  delivered  the  policy  to 
plaintiff  and  received  the  premium  therefor — the  plaintiff 
having  no  further  knowledge  of  the  application  or  the 
manner  in  which  it  had   been    filled    up.     The  plaintiff 
also  gave  evidence  to  the  jury  tending  to  prove  that  the 
62 
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jttiw  Term,  prop^i'ty  iQsured  by  said  policy  belonged  to  the  platntifT 
simiu^    ^^  *^^^  ^^^^  ^^^  insurance  was  made,  as  well  as  at  the  time 

insaranceco.  ^^ the  fire  hereinafter  mentioned  ;and  that  the  same  wa& 
destroyed  by  fire  on  the  21st  day  of  January,  1870,  and 
the  plaintiff  sustained  loss  by  said  fire  to  an  amount  equal 
to  the  sum  so  insured  on  said  property ;  and  there  be- 
ing also  evidence  before  the  jury  tending  to  prove  tliat 
the  pipe  and  chimney  in  the  building  and  room  in  the 
policy  in  said  application  No.  321,  mentioned,  so  occu- 
pied by  the  plain  tifi  and  containing  the  property  so  in- 
sured, was  not  well  secured  at  the  time  the  said  build- 
ing and  room  were  erected  in  the  spring  of  1869,  and  so 
remained  until  the  destruction  of  said  property  by  fire  as 
aforesaid,  the  said  pipe  and  the  stove-pipe  from  the  stove 
used  for  heating  said  room  entering  the  said  pipe  and 
chimney  near  the  ceiling  of  said  room,  and  that  no  re- 
pairs hal  been  made  to  the  said  pipe  and  chimney  up  to 
the  time  of  said  fire,  but  there  was  no  evidence  tending 
to  prove  that  said  pipe  and  chimney  were  at  the  time  of 
said  fire  in  anv  less  secure  condition  than  thev  were  at 
the  time  of  said  application  No.  321,.  and  said  policy  was 
made.  In  this  state  ot  the  case  the  defendant  moved 
the  court  to  instruct  the  jury  as  follows,  viz:  "If  the 
jury  believe  that  the  chimneys  and  pipes  in  the  room 
occupied  by  plaintiff  and  which  containwl  the  goods 
destroyed  by  fire  were  not  kej)t  well  secured  during  the 
the  time  between  making  the  insurance  and  the  happen- 
ing of  the  loss,  the  jury  must  find  for  the  defendant  and 
the  warranty  is  broken  by  permitting  the  pipes  to  remain 
in  the  same  condition  as  at  the  time  of  insurance,  if  they 
were  not  well  secured  at  that  time."  The  court  refused 
to  give  the  instruction  and  the  defendant  excepted. 
This  is  bill  of  exceptions  No.  2. 

By  bill  of  exceptions  No.  3,  it  appears  that  evidence 
was  given  to  the  jury,  as  stated  in  the  defendant's «coo«rf 
bill  of  exceptions,  and  also  evidence  tending  to  prove 
that  ?3,000  was  an  overvaluation  of  the  goods  men- 
tioned in  said  application,  at  the  time  the  application  \\'as 
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made.     Whereupon   the   defendant's  counsel  moved  the.  ju„c^xerm. 
court  to  instruet  the  jury  that  "The  application  No.  321,    ^n'ii^B 
made  by  the  plaintiff  to  the  defendant,   being  specially  insurnlice  co. 
referred  to   in  the  policy  sued   on  in  this  cause,  and  by 
the  terms  of  said  policy  made  the  warranty  of  the  plain- 
tiff and  a  part  of  the  said  policy  is  the  plaintiff 's  express 
warranty,  and  binding  on  him  in  this  case.     If  that  ap- 
plication is  in  any  respect  false  or  untrue,  or  the  plaintiff 
has  failed  to   comply  in  any  and  every  particular  with 
his  promises  or  agreements,   therein  contained,  as  if  the 
plain  liii  has  failed  to  keep  the  chimneys,   fire   places, 
stoves  and  pipes  all  well  secured,  the  policy  became  void 
as  between  the  plaintiff  and  defendant."     The  court  re- 
fused to  give  this  instruction  and  the. plaintiff  excepted. 

By  bill  of  exceptions  No.  4,  it  appears  that  after  evi- 
dence was  given,  as  in  the  second  bill  of  exceptions  is 
stated,  the  plaintiff,  by  his  attorney,  moved  the  court  to 
instruct  the  jury  that  "If  the  jury  find  that  the  agent 
of  the  defendant,  who  took  the  application,  had  at  the 
time  a  knowledge  of  the  buildings,  and  the  manner  in 
which  the  stove  pipe  and  chimney  were  secured  at  the 
time  the  insurance  was  effected,  and  took  upon  himself 
to  fill  up  the  blank  application,  and  did  so  upon  his  own 
information,  then  it  was  not  required  of  the  plaintiff, 
under  the  policy,  to  change  the  condition  of  the  pipe  and 
chimney,  but  he  was  required  to  keep  them  in  good  order 
and  condition,  but  was  not  required  to  put  them  in  better 
order  and  condition  than  they  were  in  at  the  time  the 
insurance  was  made."  The  court  gave  this  instruction 
to  the  jury  and  the  defendant  again  excepted. 

I  will  consider  the  two  instructions  asked  bv  defend- 
ant,  which  were  refused,  and  the  one  given  by  the  court 
at  the  instance  of  the  plaintiff,  under  the  defendant's 
third  assignment  of  error,  because  they,  in  a  great  degree, 
involve  the  same  principles  applicable  to  this  case,  as 
disclosed  by  the  record.  It  is  proper  to  state  that  the 
application  was  partly  printed  and  partly  in  writing — 
that   the  agreement,  near  the  conclusion  of  the  applies- 
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june^Ti-i  in  ^^^^^  *'^  keep  the  "chimneys,  fire  places,  stoves  and  pipes 
Simmons  ^"  ^^^^^  sccufed,"  &c.,  before  quoted,  was  all  printed  ex- 
iiisiiriic  •  Co.  ^*^P^  ^^^  pronoun  "I,"  before  the  words,  "do  hereby," 
&c.,  in  the  commencement  of  the  agreement,  and  that  it 
was  inserted  by  defendant'  s  said  agent.  And  all  other 
matters  contained  in  the  ap2)lication  in  relation  to  said 
property  which  therein  apj^ears,  such  as  the  value  of  the 
property  insured,  the  amount  of  insurance,  the  descrip- 
tion of  the  property  and  of  the  house,  where  kept,  &c., 
were  inserted  and  given  by  defendant's  said  agent.  In  a 
word,  all  the  blanks  were  filled  in  by  defendant's  said 
agent.  The  plaint iflF's  goods,  which  were  insured,  and 
the  house  in  which  they  were  kept,  were  burned  on  the 
fourteenth  day  aflcr  the  date  of  the  policy,  and  most 
probably  some  days  less  after  the  delivery  of  the  policy 
to  him,  as  the  policy  was  sent  from  Wheeling  to  Port- 
land, in  Preston  county,  by  defendant  to  its  agent,  and 
by  the  agent  afterwards  delivered  to  plaintiff,  though 
the  date  of  the  delivery  does  not  appear.  Among  other 
things  it  is  provided  in  the  policy  that  "if  the  above 
premises  shall  be  occupied  or  used  so  as  to  increase  the 
risk,  or  become  vacant  and  unoccupied,  or  the  risk  l>e 
increased  by  the  erection  of  adjacent  buildings,  or  any 
other  means  whatever  within  the  control  of  the  assured, 
Ml^hout  the  consent  of  this  Company  endorsed  hereon ; 
or  if  the  property  be  sold  or  transferred,  or  any  change 
take  place  in  the  title  or  possession,  whether  by  legal 
process  or  judicial  decree,  &c.,  without  the  consent  of 
the  Company  endorsed  hereon,  &c.,  this  policy,  shall  be 

void." 

The  policy  also  provides  that  "any  false  representation 

by  the  assured  of  the  condition,  situation,  or  occupancy 
of  the  property,  or  any  omission  to  make  known  every 
fact  material  to  the  risk  or  any  over  valuation  or  mis- 
representation whatever,  either  in  the  written  application 
or  otherwise,"  shall  annul  and  make  void  the  policy.  It 
would  seem  from  these  provisions  that  the  Company  is- 
sued its  policy  of  insurance  on  the  faith  of  the  represen- 
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tations  of  the  assured  as  to  the  condition  of  the  house  and  j„ne^Tenn. 
property  at  the  date  of  the  application,  or  the  policy  is-" 


SMinnionB 


sued  on  the  faith  that  the  house  and  property  is  in  the  con-  insurance  Co. 
dition  it  is  represented,  and  there  is  no  concealment  by 
the  assured  as  to  its  condition.  This,  I  apprehend,  must 
be  so,  except  in  cases  where  the  representations  are  taken 
as  those  of  the  defendant  or  its  agent,  and  not  those  of 
the  assured,  and  where  the  omission  to  state  truly  the 
condition  of  the  house  in  which  the  property  insured  is 
kept,  is  the  fault  of  the  defendant  or  its  agent  and  not  of 
the  assured.  If  the  foregoing  be  a  correct  interpreta- 
tion of  the  provisions  of  the  policy,  or  their  legal  effect, 
the  inference  is  that  the  Company  considers  the  chim- 
neys, fire  places,  stoves  and  pipes  all  well  secured  within 
the  meaning  of  the  policy  at  the  time  the  policy  is  is- 
sued and  delivered,  and  this  is  so,  whether  the  represen- 
tations or  omissions  are  those  of  the  assured  or  of  the 
defendant  or  its  agent.  It  should  be  stated  that  it  ap- 
pears that  the  house  in  which  the  goods,  &c.,  were  kept 
was  insured  for  Mrs.  Wotring  by  defendant,  in  June, 

1869,  and  that  the   policy    did   not  expire  until  June, 

1870,  and  that  the  printed  part  of  her  application  was 
and  is  in  all  respects  similar  to  the  application  signed  by 
plaintiff.  The  house  was  insured  for  Mrs.  Wotring,  by 
defendant,  before  and  at  the  time  the  policy  to  plaintiff 
was  issued  upon  the  goods,  &c.,  therein  mentioned. 
"Insurance  companies  who  do  business  by  agencies,  at  a 
distance  from  their  principal  place  of  business,  are  re- 
sponsible for  the  acts  of  the  agent  within  the  general 
scope  of  the  business  intrusted  to  his  care,  and  no  limi- 
tation of  his  authority  will  be  binding  on  parties  with 
whom  he  deals  which  are  not  brought  to  their  knowl- 
edge. Hence,  when  their  agents,  in  soliciting  insurance, 
undertake  to  prepare  the  application  of  the  insured  or 
make  any  representations  to  the  insured  as  to  the  char- 
acter or  eflfect  of  the  statement  of  the  applications,  they 
will  be  regarded  in  doing  so,  as  the  agents  of  the  insur- 
ance companies,  and  not  of  the  insured.      This  principle 
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jun^Term.  ^^  rendered  necessary  by  the  manner  in  which  these  agents 
— Simmons — *^^  ^^^^  ^^^^  ^^^  country  by  such  companies,  and  stima- 
iDsnriwceCa.  Is-t^d  by  them  to  exertions  in  effecting  insurance,  which 
often  l€ad  to  a  disregard  of  the  true  principles  af  insur- 
ance as  well  as  &ir  dealing.     In  such  cases  the  insurers 
cannot  protect  themselves  under  instructions   to  their 
agents^  that  they  are  agents  for  the  purpose  of  receiving 
and  transmitting  the  application  and  the  premium.''    In- 
mrance  Co.  v.  Wilkinson^  13  Wall.,  (Sup.  Ct.  U.  S.)  222, 
223.     See,  also,  Masters  v.  The  Madison  County  Mutual 
Insurance  Cb,  11  Barb.  (N.  Y.)   624.     "An   agent,   au- 
thorized to  take  applications  for   insurance,   should  be 
deemed  to  be  acting  within  the  scope  of  his  authority 
when  he  fills  up  the  blank  application  of  insurance  ;  and 
if,  by  his  fault  or  negligence,  it  contains  a  material  mis- 
statement not  authorized  by  the  instructions  of  the  party 
who  signs  it,  the  wrong  should  be  imputed  to  the  com- 
pany, and  not  to  the  assured.     A  policy  of  insurance 
should  not  be  avoided  for  an  error  by  the  agent  of  the 
company,  acting  within  the  general  scope  of  his  power, 
on  the  artificial  and  unwarranted  assumption  that  he  is 
the  agent  of  the  other  party  to  to  the  contract.''.      Bow- 
ley  v:  The  Empire  Insurance  Company,  36  N.  Y.    550; 
1  Greenleaf  on  Evidence,  section  406  ;  Roth  v.  The  CUy 
Insurance  Co,,  6  McLean  (Cir.  Ct.  U.  S.)  324;  -How- 
ard Fire  Insurance  Company  v,  Binjiner,   23  Pa.,  St.  50. 
In  this  last  case  I^owrie,  J.,  who   delivered  the  opin- 
ion of  the  court  says :     "There  can   be  no  doubt  that 
there  are  important  errors  and  omissions  in  the  written 
description  on  which  this  policy  purports  to  be  founded; 
but  the  plaintiff  has  explained  all  this  by  the  testimony 
of  the  defendant's  agents,  who  prove  that  all  they  knew 
about  tlie  property  from  the  verbal  description  of  the 
plaintiff  to  them,  and  from   having^  surveyed  it  with  a 
view  to  this  insurance  and  that  the  description  was  made 
out  under  their  advice  and  counsel,  and  then  signed  by 
the  plaintiff.     This  raises  the  main  question,  was  this 
legitimate  evidence.     It  is  very  apparent,  from  all  the 
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evidence,  that  this  policy  was  not  entered  into  by  the  june^Term. 
defendants  on  the  faith  of  the  plaintiff's  answers  con- — g.^^^^ — 
tained  in  the  written  application  and  description;  for  ing„^n^^ co. 
many  of  the  questions  which  are  very  material  are  only 
partly  answered,  or  not  at  all ;  and  the  whole  treaty  for 
the  insurance  and  its  terms  were  completed  by  the  de- 
fendant's agents  who  knew  all  about  the  property.  There 
is,  therefore,  no  merit  in  this  defence  on  the  ground  of 
the  defects  of  the  description ;  and  the  law  can  have  no 
object  in  sustaining  it,  except  in  order  tt)  preserve  some 
valuable  rule  of  its  own  from  violation/'  Flanders  on 
Fire  Insurance  180  to  188.  "But  if  such  agent  actually 
makes  the  survey,  being  as  well  acquainted  with  the  lo- 
cality of  the  premises  as  the  assured  is,  and  when  he 
takes  the  whole  authority  of  making  the  representation 
on  a  view  of  the  premises,  I  must  think,  until  over- 
ruled, that  the  assured  is  not  responsible  either  for  con- 
cealment or  misrepresentation."  It  is  evident  that  the 
policy  in  the  case  in  judgment  was  not  iasued  upon  any 
misrepresentation  or  concealment  of  plaintiff  either  as  to 
the  value  of  the  property  insured  or  the  condition  of  the 
house,  chimney,  fire  place,  stove,  or  pipes  or  otherwise  ; 
that  the  defendants  agent  had  knowledge  thereof  and  that 
he  regarded  the  stove  pipes,  &c.,as  being  well  secured  at  the 
time  the^  application  was  made  and  that  the  defendant- 
should,  in  this  peculiar  case,  beheld  bound  bytheknow-? 
ledge  and  judgment  of  its  agent  and  estopped  from  de- 
nying that  the  stove  pipes  and  chimney  were  well  se- 
cured at  the  date  of  the  application  and  that  the  war- 
ranty of  the  plaintiff  to  keep  the  chimneys,  fire  places 
stove  and  pipes  well  secured  must  in  this  case  be  held  to 
bind  him  only  to  keep  them  as  secure  as  they  were  when 
the  application  was  made — it  not  appearing  that  the 
Company  or  its  agent  gave  notice  to  or  intimated  to  plain- 
tiff in  any  respect  that  the  stove  pipes  or  chimney  were 
in  anywise  insecure  or  required  to  be  made  more  secure 
which,  under  other  circumstances,  could  not  be  required. 
It  seems  to  me  that  any  other  ruling  in  this  case  would 
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june^Term  ^^  unjust,  injurioiis  aiicl  operate  a  fraud  on  the  defeodant 
— siinmons — ^"^^  contrar>'  to  the  spirit  and  letter  of  the  authorities  I 
J^^^j^y  have  cited  above.  "Where  the  representation  is  made 
under  the  direction  of  the  insured,  or  without  a  view  of 
the  premises  by  the  agent  it  would  be  just  to  hold  the 
assured  responsible."  6  McLean  338.  With  these 
views  as  to  this  particular  case,  under  the  circumstances, 
I  think  the  court  did  not  err  in  refusing  to  give  the  ia- 
structions  to  the  jury  asked  by  the  defendant  and  men- 
tioned in  bills  of  exception  Xos.  2  and  3  and  also  that 
the  court  did  not  err  in  giving  the  instruction  to  thejur}' 
which  was  asked  by  the  plaintiff  and  mentioned  in  bill 
of  exception,  No.  4. 

I  now  pass  to  the  consideration  of  the  matter  of  the 
defendants  AlUi  bill  of  exceptions.  By  this  bill  of  excep- 
tions it  appv»ars  that  evidence  was  given  to  the  jury  as 
stated  in  the  second  bill  of  exceptions  and  also  evidence 
tending  to  prove  that  the  plaintiff  intentionally  and 
fraudulently  caused  the  said  insured  property  to  be  set  on 
fire  and  destroyed,  and  that  the  loss  or  damage  claimed  in 
the  plaintiff\s  declaration  was  occasioned  by  such  act  of  the 
plaintiff,  and  the  plaintiff  gave  evidence  tending  to  rebut 
the  same  and  prove  the  contrary.  And  thereupon  the  de- 
fendant by  his  counsel,  moved  the  court  to  instruct  the  jury 
lat  "It  is  not  necessary  in  order  to  prevent  the  plaintilPs 
recovery  that  the  plaintiff  should  be  proved,  beyond  a 
.reasonable  doubt,  to  have  intentionallv  and  fniudnlentlv 
'caused  or  permitted  the  said  insured  property  to  be  set 
on  fire  ;  but  if  the  weight  or  preponderance  of  evidence 
>e  to  that  effect  the  jury  should  find  for  the  defendant." 
►ut  the  court  refused  to  give  the  instruction  and  the 
defendant  excepted.  The  principle  involved  in  the  in- 
struction, as  asked,  is  imj)ortant  and  interesting.  There 
is  a  conflict  in  the  authorities  upon  the  subject.  In  civil 
cases  where  the  mischief  of  an  erroneous  conclusion  is 
not  deemed  remediless,  it  is  not  necessarv  that  the 
minds  of  the  jurors  be  freed  from  all  doubt;  it  is  their 
duty  to  decide  in  favor  of  the   party  on    whose  side  the 
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weight  of  evidence  preponderates,  and  according  to  the  ju„e^Term. 
reasonable  probability  of  truth.  But  in  criminal  cases,  simmous 
because  of  the  more  serious  and  irreparable  nature  of  the  insurance  Co. 
consequences  of  a  wrong  decision,  the  jurors  are  required 
t«  be  satisfied  bevond  anv  reasonable  doubt  of  the  guilt  of 
the  accused  or  it  is  their  duty  to  acquit  him — the  charge 
not  being  proved  by  that  higher  degree  of  evidence  which 
the  law  demands.  In  civil  cases  it  is  suiBcient  if  the 
evidence,  on  the  whole,  agrees  with  and  supports  the 
hypothesis  which  it  is  adduced  to  prove  ;  but  in  crimi- 
nal cases  it  must  exclude  every  other  hypothesis  but 
that  of  the  guilt  of  the  party.  Opinion  of  the  court  in 
ITie  People  v.  Schuryver  42  N.  Y.  5  and  6;  3  Greenleaf  on 
Ev.  section  29.  Reasonable  doubt  is  defined  by  Chief 
Justice  Shaw,  in  Commonwealth  v.  Mebstery  (5  Cush.,  Mass, 
320),  to  be  ''that  state  of  the  case  which  after  the  entire 
comparison  and  consideration  of  all  the  evidence,  leaves 
the  minds  of  jurors  in  that  condition  that  they  cannot 
say  that  they  feel  an  abiding  conviction,  to  a  moral  cer- 
tainty, of  the  truth  of  the  charge."  "An  hone^?t  hesitancy 
in  view  of  the  evidence  may  pervail  against  a  balance 
of  evidence  in  the  trial  of  crimes,  which  need  not  pre- 
vail in  civil  actions."  Opinion  of  Judge  Ellsworth  in 
Munson  V,  Atwoody  30  Conn.  106.  "Evidence  which  sat- 
isfies the  minds  of  the  lurv  of  the  truth  of  the  fact  in 
dispute,  to  the  entire  exclusion  of  reasonable  doubt,  con- 
stitutes full  proof  of  the  fact.  From  the  highest  degree 
it  may  decline  by  an  infinite  number  of  gradations,  until 
it  produce  in  the  mind  nothing  more  than  a  mere  pre- 
ponderance of  assent  in  favor  of  the  particuhir  fact.  The 
distinction  between  full  proof  and  mere  preponderance 
of  evidence  is  in  its  application  very  important.  In 
manv  cases  of  a  civil  nature,  where  the  ri^ht  is  dubious 
and  the  claims  of  the  contesting  parties  are  supported 
by  evidence  nearly  equipoised,  a  mere  preponderance  of 
evidence  on  either  side  may  be  sufficient  to  turn  the 
scale."  1  Starkie  on  Ev.  478.  "  In  civil  cases  an  hon- 
est belief,  a  belief  which  results  from  a  careful,  diligent 
63 
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Cox  V.  BOOXE. 

July  23,  1875. 

1875.         1.  J.  and  others  are  indebted  to  C.  in  the  sum  of  $535,  bssid&>  «)mc 

'—        accrued  interest,  due  by  note  which  is  past  due.     The  debt  h  f«>r 

money  loaned  for  the  U/»e  of  a  Masonic  Lodge.  J.  is  the  secretary. 
J.,  on  the  evenino:  of  Wednesday,  the  22d  day  of  Februarv.  1871. 
about  supper  time,  at  C.'s  house,  by  arrangement  between  J.  and 
C,  made  and  delivered  to    C.  his    check    in    these  words,  tiz^ 

"No. .  Wheeling,  22d  February,  1871.     Wheeling  Saving* 

Institution. — Pay  to  Dr.  John  H.  Cox  or  order  five  hundred  and 
thirty-fi ye  dollars  ($535.00)  Masonic  money.  S.  S.  Jacob,  Sec." 
J.  nt  the  time  had  the  ;{535.00  deposited  in  the  said*  Institution, 
and  the  Institution  was  in  the  city  of  Wheeling.  C.  re.<idcd  abi)Qt 
fifteen  miles  from  AVheeling,  and  his  nearest  and  usual  posK^ffice, 
as  well  as  that  of  J.,  was  at  West  Liberty.  The  postoffiw  was 
about  three  or  four  miles  from  C.'s.  The  mail  from  Aid  fHti- 
oflScc  to  Wliccling  was  but  tri- weekly,  closing  at  said  po-tofficeat 
.seven  and  a-half  o'clock  A.  M.,  and  leaving  for  Wheeling  at  eiijht 
o'clock  A.  ^I.  on  Tuesday,  Thur:*day  and  Satui*day,  and  arriving: 
at  Wheeling  between  eleven  and  twelve  o'clock  at  noon;  at  no 
time  later  than  twelve  noon.  The  said  Institution  was,  in  f:»C.» 
insolvent  at  and  before  the  said  22d  of  February,  but  continued 
to  pay  its  depositors  until  Saturday,  the  2oth  of  February,  1871. 
and  until  about  noon  of  that  day,  when  it  failed,  and  ceased  pay- 
ment and  closed  its  doors  before  the  close  of  bankinsr  hours:  and 
on  the  same  evening  it  made  a  general  assignment  of  its  a?set- 
to  an  assignee  in  trust  for  the  benefit  of  its  creditors. — Held: 

1.  That  it  was  not  the  duty  of  C.  to  mail  the  check  to  his  agent  ot 

banker  at  Wheeling  for  presontm^'nt  on  the  day  he  received  th- 
check. 

2.  That  it  was  not  the  duty  of  C.  to  mail  said  check  before  seven  and 

a-half  o'clock  of  the  23d  of  February,  1871,  that  bein?  an  un- 
reasonable  hour  at  that  season  of  the  year  accordins:  to  the  facts 
proven  and  stated  in  the  opinion  of  the  Court. 
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3.  The  said  Institution  having  failed  and  closed  its  doors  ab.)ut  twelve         1875. 

°                                                                                 June  Term, 
o'clock  at  noon  on  Saturday,  C.  was  not  bound  to  proicnt,  or  cause 

the  check  to  be  presented,  to    tho   bank  on  Saturday  before  it         ^^^ 

failed  and  closed,  and  it  cannot  be  said  that  C.  was  guilty  of  neg-       Boone. 

ligence  or  unreasonable  delay  in  not  so  doing. 

4.  J.  was  not  prejudiced  because  the  check  was  not  sent  by  the  Sat- 

urday morning  mail,  because  if  it  had  been  C.'s  agent  or  banker 
would  jnost  probably  not  have  received  it  before  the  Institution 
failed  and  closed ;  and  if  he  had  received  it,  he  was  not  bound  to 
present  it  before  twelve  o'clock  of  that  day,  but  might  have  done 
RO  at  any  time  before  the  close  of  regular  banking  hours  on  tha^ 
day,  and  perhaps  the  next  secular  day  (Monday). 

5.  C.  was  not  bound  to  send  the  cheek  for  presentment  by   post,  and 

not  having  done  so,  he  was  at  liberty  to  present,  or  cause  the 
sannc  to  be  presented,  in  any  other  mode  convenient,  within  the 
time  allowed  by  post,  and  the  In^^titution  having  failed  and  closed 
its  doors  before  that  time  expired,  and  the  money  become  lost  in 
whole  or  part  by  reason  of  such  failure,  it  cannot  be  held  that  C. 
WAS  guilty  of  unreasonable  delay,  and  that  the  money  was  lost 
by  his  negligence. 

6.  It  cannot  be  held  that  the  check  was,  under  the  circumstances,  re- 

ceived bv  C.  in  satisfaction  of  the  debt  due  him.  But  tho  most 
that  can  be  held,  in  the  absence  of  an  agreement  to  tho  contrary, 
is,  that  the  check  Wiis  received  by  C.  as  a  conditional  payment  or 
collateral  security,  to  be  a  payment  or  satisfaction  for  the  amount 
thereof  if  paid  or  la^t  by  the  negligence  of  C. 

Supersedeas  to  a  judgment  of  the  circuit  court  of  Ohio 
county,  rendered  on  the  21st  day  of  January,  1875, 
granted  on  the  petition  of  John  H.  Cox,  the  plaintiff 
below.  The  defendants  were  Hamilton  Boone,  Samuel 
S.  Jacob,  John  C.  Ferris,  John  H.  Montgomery,  Joseph 
W.  Ferrill,  J.  A.  Curtis,  Peter  Delaplaine  and  A.  M. 
McCuUoch,  Jr.  The  other  facts  appear  in  the  opinion 
of  the  Court. 

The  Hon.  Thayer  Melvin,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

C  W.  B.  Allisofij  for  the  appellant. 
Robert  G.  Barr,  for  the  appellees. 

Haymond,  President  : 

This  is  an  action  of  assumpsit  brought  and  determined 
in  the  circuit  court  of  the  county  of  Ohio,  and  is  brought 


Cox 

T. 

fioone. 
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jane^Term.  *^  *^^^  Court  by  Supersedeas.  The  trial  of  the  cause  was 
"submitted  to  the  court  in  lieu  of  a  jury,  and  the  court 
rendered  judgment  in  favor  of  the  defendants  upon  the 
proofs. — The  plaintiff  excepted  to  the  opinion  and  judg- 
ment of  the  court,  and  in  the  bill  of  exceptions,  which 
is  duly  signed,  the  court  certified  the  facts  proven  before 
it  at  the  trial  upon  which  its  judgment  is  based.  By  the 
bill  of  exceptions  it  appears  that  on  the  29th  day  of  May, 
1868,  the  defendants  executed  and  delivered  to  the  plain- 
tiff their  joint  and  several  note  in  these  words : 
"$600.00  May  29,  1868. 

Two  years  after  date,  we  or  either  of  us  promise  to 
pay  Dr.  J.  H.  Cox,  or  order,  the  sum  of  six  hundred 
dollars,  for  value  received. 

H.  BooxE,  J.  W.  Ferreijl, 

S.  S.  Jacob,  Wm.  H.  Andebsox. 

John  C.  Ferris,  J.  A.  Curtis, 

John  H.  Montgomery,  Peter  Deijiplaine, 

A.  M.  McCoT.LocH,  Jr." 
That  said  note  was  given  in  consideration  of  money 
loaned  ($fiOO)  for  the  use  and  benefit  of  the  Masonic 
Lodge  at  West  Liberty,  Ohio  county.  West  Virginia,  of 
which  the  defendants  were  members.  About  the  time 
the  note  matured,  the  interest  was  paid  thereon  by  ihe 
Lodge  for  two  years,  and  $65  upon  the  principal.  In 
December,  1870,  negotiations  took  place  between  the 
plaintiff  and  the  defendants  as  to  the  i)aymeut  of  the 
note,  by  which  it  was  agreed  that  the  Masonic  Lodge 
w^ould  pay  to  the  plaintiff^,  by  the  27th  day  of  that  month, 
$535.00,  the  principal  then  due  on  the  note,  upon  the 
receipt  of  which  the  plaintiff*  was  to  deliver  up  the  note 
on  the  Lodge,  and  look  to  the  Lodge  for  the  payment  of 
the  remaining  interest  then  due  on  the  note  which  the 
Lodge  was  to  pay  him,  but  no  time  was  mentioned  when 
the  interest  was  to  be  paid,  but  it  was  to  stand  until  such 
time  as  the  Ijodge  could  pay  it.  The  money  was  not 
paid  on  the  27th  day  of  December,  1870.  The  defen- 
dant, Samuel  S.  Jacob,  one  of  the  makers  of  the  note. 
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was  the  acting  secretary  and  treasurer  of  the  Lodge,  jttn^irm. 

In  Jauaary,   1871,  the  plaintiff  was  notified  by  said  sec- ^ 

retary  to  bring  the  note  to  the  Lodge  at  its  next  stated  ^^-^^ 
meeting,  when  the  Lodge  would  try  and  pay  him.  The 
plaintiff  is  a  practicing  physician,  and  resided  in  the 
county  between  three  and  four  miles  from  the  town  of 
West  Liberty,  where  the  Lodge  was  held.  Owing  to 
professional  business  the  plaintiff  did  not  attend  the  Lodge 
at  the  time  specified,  and  the  Lodge  then  appropriated 
the  money  designed  to  be  paid  to  the  plaintiff  for  another 
purpose.  No  other  negotiation  took  place  between  the 
pliantiff  and  the  defendants,  or  the  Lodge,  until  the  22d 
of  February,  1871,  when  in  the  evening  of  that  day,  the 
plaintiff  having  arranged  to  make  a  professional  visit  in 
the  country,  about  half  way  between  his  residence  and 
the  town  of  West  Liberty,  and  whilst  himself  and  family 
were  at  their  supper  the  said  S.  S.  Jacob,  who  also  lived 
in  the  country,  near  to  W^egt  Liberty,  but  in  an  opposite 
direction  from  the  plaintiff's  house  went  to  plaintiff's 
house  and  proposed  to  consummate  the  previous  arrange- 
ment as  to  the  payment  of  the  note,  to  which  the  plain- 
tiff assented.  Jacob  asked  the  plaintiff  whether  he 
would  prefer  $535,  in  cash  or  take  a  check  on  the 
"Wheeling  Savings  Institution,"  which  was  a  corpora- 
tion doing  a  banking  business  in  the  city  of  W^heeling, 
West  Virginia,  twelve  miles  from  the  town  of  West 
Liberty,  and  over  fifteen  miles  from  plaintifl^s  residence  ; 
said  bank  being  then  in  good  repute,  but  badly  insolvent^ 
as  shown  a  few  days  afterwards,  and  has  been  very  insol- 
vent ever  since.  The  plaintiff  replied  that  he  would  as 
soon  take  the  check  as  the  money.  The  said  Jacob  then 
and  there  gave  to  the  plaintiff  the  check  which  is  at- 
tached to  and  referred  to  the  plaiutifi  's  declaration  and 
is  in  the  M'ords  and  figures  following,  to-wit :  (The  part 
in  italics  being  printed.) 

•'No. Wheeling,  February  22, 1871. 

Wheeling  Samngs  Institution  Pay  to  Dr.  John  H. 
Cox  or  order  five  hundred  and  thirty-five  dollars  (Ma- 
sonic money).  S.  S.  Jacob,  Sec." 


1 
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No  stamp  is  or  was  at  any  time  attached  to  the  check. 
~j^        At  the  time  the  check  was  given,  Jacob   staled  that  he 
Boone.      ^^^  °^  Stamp,  but  they  would  stamp  it  at  the  Bank,  and 
requested  the  plaintiff  to  tell  the  bank  to  stamp  it  at  the 
bunk  for  him;  that  Quarrier  would  stamp  it.     Quarrier 
was  the  treasurer  and  actingcashier  of  the  bank.     Plain- 
tiff proposed  that  he  would  stamp  it  him.self,  but   Jacob 
repeated  in  reply   that   "Quarrier  will  stamp  it."    The 
plaintiff^  then  received   the  check  and   delivered  up  the 
note  to  Jacob,  who  took  the  note  home  with  him.    The 
check  was   delivered   at  or  shortly  before  sun-down  on 
Wednesday,  the  22d  day  of  February,  1871.     Jacob  ate 
supper  at  the  plaintiff's  house,  and  rode   to   his  home 
through    AVest   Liberty    arriving    at    the  latter  place 
about    dark — the    plaintiff*  accompanying    him    about 
a    mile    aud    a    half    or    about    half    wav    to     West 
Liberty,    when    they    separated,     the    plaintiff  going 
to  the  place  where  he  was  to  make  his  professional  visit. 
At  the  time  the  check  was  given,  said  Jacob  had   a  suffi- 
cient amount  of  monev  in  said  bank  to  redeem  the  check, 
which  was  the  money  of  the  Lodge,  and  which  has  never 
since  been  interfered  with  by  him  or   the  Lodge.     West 
Liberty  was  the  post-office  of  the  plaintiff"  as  well    as  of 
Jacob.     The  mail  between  that  post-office  and  Wheeling 
is   and  was  then  but  tri-weekly,  running   on    Tuesday, 
Thursday  and  Saturday  of  each  week,  leaving  West  Lib- 
erty at  eight  o'clock  a.  m.,  and  arriving  at  Wheeling  be- 
tween eleven  or   twelve  o'clock    a.  m.,  according  to  the 
state  of  the  roads;  at  no   time  later  than  12  o'clock  noon 
according  to  the   state   of  the    roads.      The  mails  were 
closed  at  West  Liberty  at  7  J  o'clock  A.  M..  and  were  dis- 
tributed and  ready  for  delivery   at  the  Wheeling   post- 
office  within  from  five  to  ten  minutes  after  their  arrived 
there.     The  plaintiff,  at  that  time,  had  money  on  deposit 
and  did  his   banking  business  with  the  Bank  of  Wheel- 
ing, another  banking  house  in  the  said  city  of  Wheeling. 
The  Wheeling  Savings  Institution   continued   its  bank- 
ing business,  paying  its  depositors  checks  on  demand, 
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until  Saturday  the  25th  day    of  February,   1871,  and  jJfS'^^^,, 
until  about  noon  of  that  day,  when  it  failed  and  ceased       ~^ 
payment  and  closed  its  doors,  before  the  close  of  banking      ^^^ 
hours.     That  evening  it  made  a  general  asvsignment  of  its 
assets  to  an  assignee  in  trust  for  the  benefit  of  its  cred- 
itors.    Among   its    ^'assetsf'    (evidently    meaning  debts 
due  by   it,)  was   an    account    showing   a   credit   to    S. 
S.   Jacob,  Masonic    Lodge,  for   9535.00.     The    plain- 
tiff did   not  mail  the  draft    for  collection  or    present 
the  same  to  the  drawee  for  payment  at  any  time  on  or 
before  Saturday,  the  25th  day  of  February,  the  day  of 
its  failure.     He  did  not  send  it  by  mail  because  he  in- 
tended  to   go   to   Wheeling  and  present  the  check  for 
payment  in  person  on  Saturday,  the  25th,  but  on  that 
day  it  became  inconvenient  by  reason  of  his  professional 
business  preventing  him  from  going  to  Wheeling,  and 
he  did  not  do  so.     Plaintiff  could  not  have  collected  the 
check  through  the  next  morning's  mail  (Thursday)  with- 
out  serious  inconvenience,  and  riding  after  night,  .or 
getting  up  before  daylight  and  neglecting  his  business. 
On  Sunday,  the  26th  day   of  February,    1871,   the  day 
after  the  bank  failed,  the  plaintiff  heard  of  its  failure, 
and  of  the  excitement  in  Wheeling  by   reason   thereof, 
and  therefore,  did  not  go  to  Wheeling  until  Tuesday  or 
Wednesday  following,  and   about  the   first   of  March, 
187 1 .     On  the  next  day  aft«r  he  was  at  Wheeling,  to-wit : 
on  Thursday  or  Friday  of  the  next  week  after  the  check 
was  given,  the  plaintiff  notified  the  said  S.  S.  Jacob  of 
the  failure  of  the  bank  and  the   non-payment  of  the 
check,  and  offered   to   return  to   him  the  check  and  de- 
manded the  note,  and  said  he  was  willing  to  make  any 
reasonable  arrangement  about  it  by  waiting  on  the  liodge 
until  they  could  pay  him.      Jacob  replied  that  he  would 
report  the  facts  to  the  Ix)dge  and  await  their  action  on  the 
matter.     At  the  meeting  of  the  Lodge   a   few   evenings 
after,  the  plaintiff  and  said  Jacob   were  present.     Jacob 
made  his  report  to  the  Lodge,  and  informed  the  plaintiff 
G4 
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that  he  had  the  note  there,  but  it  was  paid.  After  Ja- 
^cob  made  his  report  to  the  Lodge  be  tore  the  names  off 
from  the  note,  but  preserved  the  note  and  the  names  to 
abide  the  result  of  any  trouble  about  the  not«,  so  that 
the  parties  on  the  note  could  know  what  their  propor- 
tion was,  and  all  pay,  if  payment  was  required  of  them. 
These  were  all  the  facts  proven.  The  declaration  coa- 
tains  a  count  on  said  note  and  several  other  counts  in- 
cluding the  common  money  counts. 

Bylcs  in  his  work  on  Bills,  5  Am.  ed.  92,  says :  "We 
have  already  observed  that  checks  are  in  legal  effect  in- 
land bills  of  exchange,  payable  to  bearer  on  demand, 
and  we  shall  hereafter  see  that  an  ordinary  bill  of  ex- 
change, payable  on  demand,  must  be  presented  for  pay- 
ment, or  if  the  parties  live  at  a  distance,  forwarded  for 
presentment  within  a  reasonable  time,  which  is  generally 
held  to  comprehend  the  day  after  it  is  issued.  Such  also 
is  the  general  rule  as  to  the  presentment  of  checks." 
**The  result  of  the  cases,"  says  Tindal,  C.  J.,  Rickford  r. 
Ridge  to  Boddington  v.  Schlencker,  "is,  that  the  party  re- 
ceiving a  check  has  till  the  following  day  to  present  it, 
where  there  are  the  ordinary  means  of  doing  so.  For- 
merly it  was  held,  that  the  check  must  be  presented  on 
the  morning  of  the  next  day  ;  it  is  now,  however,  firmly 
established,  that  the  holder  has  the  whole  of  the  bank- 
ing hours  of  the  next  day  within  which  to  present  it. 
But  there  is  one  material  difference  between  the  liability 
of  the  dratver  of  a  check  and  the  drawer  of  a  bill  paya- 
ble on  demand.  The  drawer  of  a  check  is  not  discharg- 
ed by  the  holder's  failure  to  present  in  due  time,  unless 
the  drawer  has  sustained,  from  the  delay,  actual  preju- 
dice, as  by  the  failure  of  the  banker.  The  check  is  an 
absolute  appropriation  of  a  sum  of  money  in  the  banker's 
hands  to  lie  till  called  for ;  but  by  the  delay  the  holder 
takes  the  risk  of  the  bank's  failure."  On  page  94  he 
says  further:  "If  the  party  receiving  the  check  from  the 
drawer  do  not  live  in  the  same  place  with  the  drawee,  he 
should  send  it  to  his  banker  or  other  agent  by  the  next  day's 
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post,  and  they  should  present  on  the  day  after  they  liave  jun!?x< 
received  it."  In  Parsons  on  Notes  and  Bills,  pages  72,  ^^^ 
73  and  74,  it  is  said  :  "If  a  check  be  presented  long  after  15,^^^ 
date  and  is  reftised  payment,  not  on  account  of  a  failure, 
but  because  the  drawer  has  closed  his  account  or  with- 
drawn his  funds  the  drawer  is  still  liable.  Where  the 
drawer,  diawee  and  payee  of  a  check  live  in  the  same 
place,  the  payee  has  still  a  day  for  his  presentment.  But 
if  it  is  drawn  on  a  distant  place,  it  has  been  held,  in 
England,  that  the  payee  has  until  the  next  secular  day 
to  forward  it,  and  his  agent  has  till  the  day  after  receiv- 
ing it  for  presentment  and  demand.  As  between  the 
holder  of  a  check  and  an  indorser  of  it,  or  the  transferer 
and  the  drawer,  there  can  be  no  doubt  that  it  must  be 
presented  for  payment  within  a  reasonable  time  ;  and  it 
seems,  by  the  best  authority,  that  this  is  the  same  time  as 
required  in  the  case  of  a  bill  or  note.  But  as  between 
the  holder  and  drawer,  it  seems  to  be  settled,  although 
not  without  some  dissent,  that  the  drawer  is  not  discharg- 
ed by  any  delay  of  presentment  whatever,  unless  he  can 
show  that  he  has  been  injured  thereby,  as  by  a  failure  of 
the  drawee,  or  a  change  in  the  state  of  accounts,  or  other- 
wise." See  also  note  L.  74.  In  Chitty  on  Bills,  419, 
it  is  said:  "With  respect  to  a  check  on  a  banker  it  is 
now  settled,  that  it  suffices  to  present  it  lor  payment 
to  the  banker  at  any  time  during  banking  hours  (in  Tjou- 
don  five  o'clock)  on  the  day  after  it  is  received,  and  that 
no  laches  can  be  imputed  to  the  holder  in  not  present- 
ing it  for  payment  early  in  the  morning  of  the  second 
day,  although  the  bankers  paid  drafts  on  them  till  four 
o'clock  in  the  afternoon  and  then  stopped  payment." 
See  also  note  (H)  same  j)age.  The  same  author,  on  page 
516  says :  "'Sending  notice  by  a  messenger,  instead  of 
the  post,  although  he  do  not  arrive  quite  so  early  as  the 
post,  will  not  prejudice,  provided  he  deliver  the  notice 
on  the  same  day  as  that  on  which  it  would  have  arrived 
by  the  post."  It  seems  from  the  authorities  that  when 
the  holder  and  drawer  of  a  check  do  not  reside  in  the 
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junl^Tenii.  ^amc  placG,  biit  some  distance  apart,  that  the  same  rule 
^  as  to  forwarding  the  check  for  presentment,  as  to  the  time 
Boone.  ^^  forwarding,  prevails  as  in  case  of  forwarding  notice 
of  dishonor  of  a  negotiable  note  to  endorsers,  and  the 
holder  in  each  case  is  not  guilty  of  laches  or  negligence 
if  the  check  is  forwarded  to  his  banker  or  agent  by  reg- 
ular post.  This  being  so  it  is  material  to  ascertain  the 
rule  on  this  subject.  There  scenes  to  be  no  little  confu- 
sion on  the  subject.  Story  on  Bills,  section  290,  says: 
"In  the  first  place  then  it  is  not  by  our  law  necessary  in 
any  case  to  give  notice,  either  by  post  or  otherwise,  on 
the  very  day  on  which  the  dishonor  and  protest  took 
place,  although  the  holder  is  at  liberty  to  do  so  at  his 
option.  He  is  always  allowed,  by  law,  a  whole  day  for 
this  purpose,  and  is  not  compellable  to  lay  aside  all  other 
business  to  devote  himself  to  that  particular  purpo-se. 
For  it  would  be  most  inconvenient  and  unreasonable 
to  require  such  strictness,  as  it  might  interfere  with 
other  business  and  duties  of  quite  as  pressing  an  impor- 
tance ;  and  therefore  it  is  sufficient,  if  he  sends  notice 
by  the  post  or  otherwise  by  the  next  day."  See  also 
note  1  thereto.  "It  is  said  in  some  cases  that  notice 
should  be  sent  bv  the  first  mail  of  the  next  day  after  dis- 
honor  but  the  authorities  in  which  it  was  necessan*  to 
decide  the  point  held  that  it  may  be  sent  by  any  mail  of 
that  day.  Thus  when  one  mail  leaves  in  the  morning 
and  another  in  the  evening,  the  holder  has  the  right  to 
elect  w- hich  one  he  will  use  by  which  to  transmit  the  no- 
tice. In  many  cases  it  is  said  that  notice  should  be  sent 
by  the  mail  of  the  next  day  after  dishonor ;  but  most  ot 
these  were  cases  which  hold  that  a  notice  so  sent  is  suf- 
ficient, which  is  undoubtedly  true,  else  the  court  only 
intended  to  state  the  general  rule  without  the  qualifica- 
tions. It  is  obvious  if  there  is  no  mail  the  next  dav» 
the  notice  cannot  be  sent  by  such  a  mail ;  and  if  by  this 
rule  is  meant  that  notice  must  be  sent  at   any  rate  bv  a 

ml  m 

mail  of  that  dav,  we  should  sav  that  it  is  incorrect.    So 
if  the  only  mail  which  leaves  on  the  day  after  its  dis- 
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honor  should  close  at  2  a.  m.,   and   leave   at  half  past,  juno^xenn. 

our  opinion    is,  that  notice  need  not  be   sent  by  that -^ 

mail,  but  may  be  forwarded  by  that  of  the  next  day.  j^; 
The  most  recent  authorities  in  which  it  has  been  neces- 
sary to  pass  directly  upon  this  point  have  so  decided 
and  the  rule,  and,  as  we  think,  the  correct  one,  is 
affirmed  to  be,  that  the  holder  is  bound  to  for- 
ward the  notice  as  early  as  by  a  mail  of  the  day  after 
•dishonor,  which  does  not  start  at  an  unreasonably  early 
hour ;  and  if  there  is  no  mail  which  leaves  on  that  day 
after  a  reasonably  early  hour,  the  notice  is  to  be  forward- 
ed by   the  next  mail  which  starts  thereafter.     With  re- 

■r 

spect  to  what  is  not  a  reasonably  early  hour,  no  precise 
rule  can  be  laid  down,  except  that  in  general — the  limit 
must  be  defined  by  business  hours,  which  depend  upon 
the  particular  habits  of  the  mercantile  community  in 
each  place,  and  from  this  fact  arises  much  of  the  discrep- 
ancy which  we  find  in  the  cases  upon  the  point."  Par- 
sons on  Promissory  Notes  and  Bills,  510,  511,  512* 
See  also  the  numerous  cases  cited  in  notes  (M.)  &  (O.) 
In  Carter  v.  JBurley,  9  N.  H.,  558,  570,  Parker  C.  J.  in 
laying  down  the  general  rule  that  notice  must  be  sent 
early  by  the  mail  of  the  day  following  dishonor,  said : 
"This  rule,  however,  must  be  qualified  so  far  that,  if  the 
party  receiving  the  notice  cannot,  by  the  exercise  of 
reasonable  diligence,  forward  notice  to  a  prior  party  by 
the  mail  of  the  day  following,  it  will  be  sufficient  if  sent 
by  the  next.  In  this  country  where  many  of  the  mails 
go  out  at  an  early  hour  of  the  morning,  and  are  some- 
times closed  at  aa  early  hour  of  the  evening  before,  it 
w^ould  be  impracticable  in  some  instances,  and  nearly  so 
in  many  more,  to  prepare  and  forward  a  notice  by 
•the  mail  of  the  next  day,  when  notice  was  received 
late  in  the  afternoon,  or  in  the  evening."  This  case  is, 
and  others  bearing  on  the  question,  are  referred  to  in  1 
Parsons  on  Notes  and  Bills,  511,  note  (1.)  See  also 
opinion  of  Judge  Carr  in  case  of  Brown  &  Sons  x\  Fer- 
^uson,  4  Leigh  50.     In  Davis  &  Co.  v.  Hanly  7  Eng.  (Ark.) 
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646,  where  the  mail  went  out  at  an  unreasonablv-  early 
'~^  hour  of  the  day  after  the  notice  is  received,  the  court 
B(»ne.  ^^^^^  ^*  unnecessary  to  send  the  notice  by  that  mail, 
although  the  next  ma>l  does  not  appear  to  have  started 
until  a  weeic  from  that  time.  After  examining  many 
authorities  upon  the  subject,  and  reflecting  thereon,  it 
seems  to  me  that  the  rule  stated  by  Mr.  Parsous  in  his 
said  firet  volume  on  pages  511  and  512,  is  the  most  rea- 
sonable and  correct  that  can  be  adopted ;  that  a  rule  less 
liberal  would  be  unnecessarily  harsh  and  strict,  and  in 
many  cases  would  operate  great  wrong  and  injustice. 
Reasonable  diligence  is  all  that  should  be  required,  and 
what  is  reasonable  diligence  must  be  detorrained  from 
the  circumstances  and  surroundings  in  each  case.  In 
Purcell  i\  Allemong  &  Son,  22  Gratt.,  739,  it  was  held 
that, 

"1.  A  check  upon  a  bank  must  be  presented  for  pay- 
ment in  a  reasonable  time,,  in  order  to  charge  the 
drawer.^' 

"2.  If  a  check  is  presented  for  payment,  and  payment 
refused,  and  notice  is  given  to  the  holder  at  any  reason- 
able time  before  the  bank  fails,  the  drawer  is  not  dis- 
charged, if  it  be  shown  that  he  is  not  prejudiced  by 
the  delay ;  and  if  prejudiced  he  is  only  discharged  pro 
tanio" 

"3.  If  the  holder  of  a  check  fails  to  present  it  for 
payment,  when  he  might  do  it,  until  after  the  bank  fails, 
the  drawer  is  not  responsible,  if  he  had  funds  in  the 
bank  for  its  payment." 

This  is  part  of  the  syllabus  of  the  case,  as  reported. 
In  Bellv,  Alexander y  21  Gratt.  1,  it  was  held  that  "B  is  not 
relieved  from  the  payment  of  a  check  by  the  delay  of  A 
to  present  it ;  and  in  any  case  he  would  only  be  relieved 
to  the  extent  that  he  was  injured  by  the  delay." 

The^rs^  question  to  be  considered  in  this  ease  is,  was 
the  plaintiff  guilty  of  negligence  under  the  facts  proven 
and  the  law  in  not  sending  the  check  to  his  banker  or 
agent  in  Wheeling  by  the  mail  which  closed  the  morniug 
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after  he  received  the  check  at  half-past  7  o'clock,  A.  M., 
and  left  at  8  o'clock,  A.  M.  Let  it  be  remembered  that" 
the  check  was  received  late  in  the  evening,  about  supper 
time  on  the  22d  of  February,  which  was  Wednesday, 
and  the  mail  that  left  plaintiff's  post  office  for  Wheeling 
on  the  next  day,  Thursday,  was  closed  at  half-past-seven 
o'clock,  A.  M.,  and  left  at  eight  o'clock,  A.  M.  This 
was  in  mid  winter  when  the  days  were  quite  short,  and 
half-past-seven  o'clock  in  the  morning  was  scarcely  day- 
light. The  plaintiff"  resided  about  three  or  four  miles 
from  the  post  office.  It  would  certainly  be  establishing 
a  very  strict  rule  to  require  the  plaintiff^  to  have  mailed 
the  check  before  half  past  seven  o'clock,  under  the  circum- 
stances, and  indeed  such  a  rule  applied  in  this  case 
would  be  unnecessarily  strict,  and  I  think  unjust.  The 
hour  was  unreasonably  early — it  cannot  be  said,  under 
the  circumstances,  that  the  hour  the  mail  closed  was 
within  business  hours.  The  weight  of  authority  is  that 
plaintiff  was  not  required  to  send  said  check  by  mail  on 
the  day  he  received  it,  nor  to  mail  it  on  that  day.  To 
have  mailed  it  on  the  morning  of  the  23d,  according  to 
the  facts  proved,  the  plaintiff  would  have  been  required 
to  have  gotten  up  in  the  night  and  rode  to  the  post  of- 
fice before  day  light  in  the  morning.  To  require  this, 
I  think  would  be  unreasonable.  The  next  mail  that  left 
the  post  office  closed  on  Saturday  at  half  past  seven  o'clock 
A.  M,  and  left  at  eight,  A.  M.  If  the  check  had  been 
sent  by  this  mail  it  would  have  arrived  in  Wheeling  some- 
where between  eleven  and  twelve  o'clock  noon.  Now  if  the 
plaintiff*  had  sent  the  check  by  this  mail  to  his  agent,  the 
agent  might  or  might  not  have  received  it  till  after  twelve 
o'clock  at  noon.  The  reasonable  probability  is  that  it 
would  not  have  been  received  before  twelve  o'clock,  by 
which  time  the  "Savings  Institution"  was  closed  as  in- 
solvent, and  was  then,  and  has  been  from  thence  hitherto; 
very  insolvent  But  if  the  plaintiff's  banker  or  agent  had 
received  the  check  at  or  before  twelve  o'clock  at  noon 
of  that  day  he  would  have  been  entitled  to  the  whole  day 
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june^Term.  ^'it'^i'^  busincss  hours  to  present  the  check,  at  least,  and 

'       ^ perhaps  under  the  authorities,  he  would  not  generally 

Boolic.  ^^  required  to  present  the  check  on  the  same  day  he  re- 
ceived it,  nor  until  the  next  secular  day  within  business 
hours.  The  Institution  having  broke  up  and  closed  at 
twelve  o'clock  on  Saturday,  which  was  before  business 
hours  of  that  day  closed,  it  cannot  be  said  that  the 
drawer  of  the  check  was  prejudiced  or  injured  by  the 
check  not  having  been  sent  by  the  mail  on  Saturday,  or 
that  the  plaintiff  was  guilty  of  culpable  negligence  for 
which  he  should  suffer  loss  by  not  sending  the  check 
by  that  mail,  because  it  cannot  be  said,  in  a  legal  sense, 
that  the  failure  to  send  the  check  by  that  mail  was  the 
cause  of  the  money  being  lost,  as  the  exercise  of  the  dil- 
igence required  by  the  law  did  not  require  that  the  check 
should  have  been  presented  to  the  bank  for  payment 
before  or  at  twelve  o'clock  at  noon  of  that  day.  Before 
it  can  be  said  that  plaintiff*  was  guilty  of  negligence  in 
not  presenting  the  check,  the  whole  time  allowed  him 
by  law  to  have  sent  the  check  by  post  and  to  procure 
the  presentment  must  have  expired  before  the  bank 
broke  and  closed.  If  that  time  had  not  expired  before 
the  bank  broke  and  closed,  it  cannot  be  said  that  the 
plaintiff*  was  guilty  of  negligence  and  unreasonable  de- 
lay in  presenting  the  check  for  payment.  The  plaintiff 
was  not  bound  to  send  the  check  by  mail,  but  if  he  fiiiled 
to  send  it  by  mail,  the  law  allowed  him  the  same  time  at 
least  in  which  to  present  it  for  payment  that  it  allowed 
for  its  presentment  if  it  had  been  sent  by  mail.  If  he 
had  gone  in  person  to  "Wheeling  on  Saturday  the  law 
would  have  allowed  him  the  whole  of  that  day  within 
business  hours  to  present  the  check  ior  payment,  if  not 
longer.  The  institution  having  broke  and  declared  it- 
self insolvent  on  Saturday,  the  25th  of  February,  at 
noon,  it  cannot  be  said  that  plaintiff  was  guilty  of  un- 
reasonable delay  in  not  presenting  the  check  for  pay- 
ment before  that  day.  The  plaintiff  was  not  in  default, 
therefore,  when  the  bank  broke  aud  ceased  payment  be- 
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cause  of  insolvency.  Was  it  necessary  for  the  plaintiff  j^^^i^ja. 
to  go  through  the  useless  formula  of  presenting  the~ 
check  after  the  bank  had  become  insolvent  and  closed  its 
doors  against  its  creditors  ?  It  has  been  held  in  the 
King's  Bench  that  the  shutting  up  of  a  bank  when  any 
demand  there  made  would  have  been  inaudible  is  sub- 
stantially a  refusal  by  the  bankers  to  pay  their  notes  to 
all  the  world.  But  it  was  decided  in  the  same  case  on 
error  in  the  Exchequer  Chamber  that  an  allegation  in 
the  declaration  that  the  makers  became  insolvent^  ceased 
and  wholly  declined  and  refused  then  and  thenceforth 
to  pay,  at  the  place  specified,  any  of  their  notes,  is  insuflS- 
cient,  not  being  equivalent  to  an  allegation  of  present- 
ment. But  it  is  conceived,  notwithstanding  the  obser- 
vations of  the  court  in  the  last  case,  that  it  cannot  be 
necessary  for  the  holders  of  the  notes  of  a  bank  which 
has  notoriously  stopped  payment  and  is  shut  up  to  go 
through  the  empty  form  of  carrying  their  notes  up  to  the 
bank    doors,  and  then   carrying    them    home    again." 

Byles  on  Bills,  330. 

In  the  case  at   bar  the  Institution   failed   and  ceased 

payment  and  closed  its  doors  about  12  o'clock  at  noon 
andbeforethecloseof  banking  hours,  and  on  the  same 
evening  made  a  "general  assignment  of  all  its  a««ete"  to 
an  a-ssignec  in  trust  for  the  benefit  of  its  creditors  of 
whom  the  drawer  in  this  case  was  one.  Under  the  facts 
proven  in  this  cause  it  cannot  be  said  that  the  drawer 
was  prejudiced  by  the  failure  of  the  plaintiff  to  present 
the  check  after  the  institution  had  failed,  closed  its  doors 
and  made  a  general  assignment,  and  ceased  to  do  busi- 
ness— prima  facie,   at  least,  the  drawer  was  not  injured. 

It  is  not  sufficiently  shown  that  the  check  was  re- 
ceived by  the  plaintiff  in  satisfaction  of  his  debt  against  the 
defendants,  or  that  it  was  agreed  that  he  should  so  receive 
it.  I  apprehend  the  most  that  can  be  said  in  reference 
to  this  subject  is  that  the  plaintiff  took  the  check  as  a  con- 
ditional payment  or  collateral  security,  which  was  to  be 
65 
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june^erm.  ^  payment  or  satis&ction  if  the  check  was  paid  or  if  it 
"should  be  lost  by  the  negligence  of  the  plaintiff.  See 
on  this  subject  the  opinion  of  this  Court  in  the  case  of 
Miller  v.  Miller,  decided  at  the  present  term  of  this  Court 
and  the  authorities  there  cited.  The  piaiutiff  in  a  few 
davs  after  the  institution  failed  offered  to  return  the 
check  to  the  drawer  and  demanded  the  note  but  the 
drawer  refused  to  receive  the  check  and  refused  to  deliv- 
er the  note  to  the  plaintiff — the  drawer  claiming  that  the 
note  had  been  paid.  Upon  the  whole  it  seems  to  me 
upon  the  facts  proven,  that  the  plaintiff's  debt  was  never 
paid  and  that  the  ?535.00  for  which  the  check  was  giv- 
en was  not  lost  by  the  negligence  or  unreasonable  delay 
of  the  plaintiff  and  the  drawer  was  not  prejudiced  by 
the  negligence  of  the  plaintiff  in  the  presentment  there- 
of for  payment,  and  that  the  plaintiff  is  entitled  to  re- 
cover and  should  have  judgment  against  the  defendants 
for  the  amount  of  his  said  debt,  deducting  the  actual 
payment  shown  by  the  facts  proven. 

For  the  foregoing  reasons  the  judgment  of  the  said 
circuit  court  rendered  in  this  cause  on  the  21st  day  of 
January,  1875,  must  be  reversed  and  the  plaintiff  in  er- 
ror recover  agaiflst  the  defendants  in  error  his  costs  in 
this  Court  in  this  cause  expended.  And  this  Court  pro- 
ceeding to  render  such  judgment  as  tho  said  circuit 
court  ought  to  have  rendered,  upon  the  facts  proven  be- 
fore it,  and  as  certified  to  this  Court,  it  is  considered  that 
the  plaintiff  recover   against  the  defendants  the  sum  of 

$ ,  together  with  his   costs  about   the  prosecution 

of  this  suit  expended. 

Hoffman  and  Moore,  Judges,  concurred. 

Judgment  Reversed   and   Judgment  Rendered 
BY  Appellate  Court,  for  Plaintiff  bei^ow. 
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WHEELING- 


Miller,  use  &c.  v.  Insurance  Company. 

July  28,  1875. 

1.  Generally,  in  cases  where  there  i?  a  real  conflict  in  the  testimony  of 

witnesses  as  to  a  material  fact  directly  involved  in  the  issue,  and 
the  determination  involves  the  credibility  of  the  contradicting 
witnesses,  the  finding  of  the  jur}-  upon  the  fact  will  not  be  dis- 
turbed by  the  court;  and  such  finding  of  the  jury  will  not  be  dis- 
turbed b}'  the  appellate  court  where  it  has  been  approved  by  the 
court  below.  And  in  such  case,  where  there  is  a  demurrer  to  the 
evidence,  and  the  court  below,  which  saw  and  heard  such  contra- 
dicting witnesses  (who  are  the  demurree's  witnesses)  give  their 
evidence,  renders  judgment  in  favor  of  the  demurrce,  generallyi 
the  appellate  court  will  not  disturb  such  judgment,  by  revers- 
ing it. 

2.  A  demurrer  to  evidence  withdraws  from  the  jury,  the  proper  triers 

of  facts,  the  consideration  of  the  evidence  by  which  they  are  to 
be  ascertained,  and  the  party  whose  evidence  is  thus  withdrawn 
from  its  proper  torum  is  entitled  to  have  it  most  benignly  inter- 
preted by  the  substitute.  He  ought  to  have  all  the  benefit  that 
might  have  resulted  from  a  decision  of  the  case,  by  the  proper 
forum. 

3.  Upon  a  demurrer  to  evidence  in  ascertaining  the  facts  proved,  di- 

rectly or  by  inference,  the  court  must  not  be  unmindful  of  the 
effect  of  a  demurrer  to  evidence.  Bv  it  the  demurrant  allows,  at 
the  least,  full  credit  to  the  evidence  of  the  demur ree,  and  admits 
all  the  facts  directly  proved  by,  or  that  a  jury  might  fairly  infer 
from,  such  evidence.  And  in  determining  the  facts  inferrible^ 
inferences  most  favorable  to  the  demurree  will  be  made  in  cases 
of  grave  doubt. 

This  was  a  supersedeas  to  a  judgment  of  the  circuit 
court  of  Ohio  county,  rendered  on  the  15th  day  of  De- 
cember, 1873,  granted  by  a  Judge  of  this  Court,  on  the 
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jane^Term.  P^tit^o"^  <>^  t^c  Franklin  Insurance  Company,  the  de- 
fendant below.     The  action  was  instituted  in  the  name 


Miller,  use,  Ac., 

insunooeCo.  ^^  Isaac  Miller,  on  the  28th  day  of  May,  1872,  whosned 
for  himself  and  for  the  use  of  Luther  E.  Magee,  David 
McConnell  and  L.  V.  Applegate,  "  late  owners  of  the 
steamboat  called  'Wash.  Sent^ll.' "  The  action  was  in 
form  assumpsit,  u})on  a  policy  of  insurance.  No.  972,  is- 
sued by  the  defendant  Company  to  the  plaintiff  Miller, 
whereby  an  insurance  for  the  sum  of  $2,000  was  eflfected, 
in  the  name  of  said  Miller,  upon  said  steamboat  for  the 
period  commencing  at  noon  on  October  24,  1871,  and 
ending  at  noon  on  October  24,  1872,  "  with  permission 
to  navigate  the  Mississippi  and  tributaries,  except  the 
Missouri  and  Arkansas  rivers."  The  annual  premium 
stipulated  to  be  paid  on  account  of  said  policy  was  $360. 

It  is  not  deemed  necessary  to  set  out  said  declaration 
or  policy  in  full.  On  the  2d  day  of  November,  1872, 
the  defendant  appeared,  and,  on  its  motion,  the  judgment 
entered  in  the  oflBce  was  set  aside,  and  thereup<in  the  de- 
fendant pleaded  "  that  it  did  not  assume  upon  itself  in 
manner  and  form,  as  the  plaintiff  in  his  declaration 
against  it  has  alleged,  and  of  this  it  puts  itself  upon  the 
country  and  the  plaintiff  doth  the  like." 

On  the  22d  day  of  May,  1873,  a  jury  was  sworn  to  try 
the  issue  joined,  and,  having  heard  the  evidence,  the 
defendant  filed  a  demurrer  to  the  same,  and  the  plain tifi 
joined  therein ;  whereupon  the  jury  rendered  a  verdict 
for  the  plaintiff,  in  case  the  judgment  should  be  given 
for  the  plaintiff  on  the  demurrer  to  the  evidence,  for  the 
sum  of  $1,230.64,  subject  to  deductions  of  $490.77  and 
^358.20;  and  in  case  the  judgment  should  be  for  the  de- 
fendant upon  the  demurrer  to  the  evidence,  then  for  the 
<lefeiidant. 

On  the  trial  of  the  cause  the  plaintiff,  to  support  the 
issue  on  his  part,  introduced  the  depositions  of  L.  E. 
Magee  and  P.  A.  Barker,  certain  protests  us  to  the  loa? 
of  said  steamboat  Wash.  Sen  tell,  policies  of  insurance 
issued  on  said  steamboat  by  the  defendant  Insurance 
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Company,  the  Peabody  Insurance  Company,  the  Citi-  ja„JfTerm. 
zens'  Fire  and  Marine  Insurance  Company,  and  the  Eu-^jjjj^^  ^^^  ^^ 
reka  Insurance  Company,  and  certain   notes  hereinafter  inBunlilc©  c»^ 
referred  to. 

The   witness  Magee,   in   his  deposition,  or  so  much 
as  is  deemed  material,  states,  in  substance,  as    follows : 
That  on  the  24th  of  October,  1871,  the  said  Miller  and 
Applegate   were  the  owners  of  one-sixth,  each,  of  said 
steamboat,  and  the  said  McConnell  and  Magee  one-third 
thereof  each;  and  that  these  parties  continued  to  be  the 
owners  from  that  date  till   the   loss   of  said  boat ;  that 
Magee  was  the  captain  of  said  boat  during  all  that  pe- 
riod ;  that  the  said  boat,  while  navigating  Cypress  bayou, 
a  tributary  of  Red   river,  struck  a  stump,  without  any 
fault  of  the  officers  or  crew,  which  caused  her  to  spring 
a  leak,  from  which  she  sunk  in  a  short  time  thereafter; 
that  all  the  means  and  force  at  the  command  of  the  cap- 
tain was  employed  to  prevent  her  sinking;  that  this  oc- 
curred January  7,  1872 ;  that  <he  loss  was  a  total  loss  in 
the  opinion  of  witness;  that  a  protest,  in  due  form,  was 
made  on  January  8,  1872,  before  a  notary  public  of  Ma- 
rion county,  Texas,  and  notice  of  said  loss  forwarded  by 
telegraph  and  otherwise  to  P.  A.  Barker  and  others  at 
New  Orleans,  and  by  mail  to  the  defendant  Company,  at 
Wheeling,  which  was  received  by  the  same ;  that  in  Sep- 
tember or  October,  1871, — which  date  the  witness  can- 
not state  positive — Barker  came  aboard   the  said  boat, 
then  lying  at  the  wharf  in  New  Orleans,  and  demanded 
payment  of  a  note  that  had  been  executed  on   behalf  of 
the  said  boat  to  the  defendant  Company,  for  the  premium 
on  a  policy  of  insurance  theretofore  effected  on  said  boat, 
for  the  year  expiring  on  or  about  October  24, 1871 ;  that 
while  these  negotiations  looking  to  a  settlement  of  that 
note  were  going  on,  the  said  Barker  proposed  to  insure 
the  said  boat  for  the   year    ending    October  24,  1872. 
The  testimony  of  the  witness  does  not  disclose  clearly 
what  terms  were  proposed  by  him   for  the  insurance  of 
the  boat.     It  is  stated  in  the  printed  record  that  witness 
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jane^Term.  stated  that  the  insurance  on  the  boat  was  about  to  ei- 
jiiUer  iise  Ac.  P^^® — ^hc  "  didn't  know  Gxactlv  the  time  that  it  did"— 
Insurance  Co.  ^'^^  ^^^^  ^^  would  have  "  to  look  FOund  about  some  new 
insurance ;"  that  witness  did  not  ask  Barker  to  make  ar- 
rangements "  to  take  insurance  in  this  Wheeling  Com- 
pany ;  that  witness  did  not  tell  Barker  "  to  write  to  any- 
body about  insurance,"  and  that  no  further  conversation 
upon  this  point  "  occurred  at  that  time."  Barker  stated 
at  that  time  that  he  would  communicate  with  the  Com- 
pany at  Wheeling  about  dividing  up  the  note  given  for 
the  premium  on  the  policy  for  the  year  ending  October 
24,  1871 — the  witness  having  stated  to  Barker  that  he 
was  unable  to  pay  the  same  at  that  time,  and  having 
proposed  to  "  put  this  note  in  three  notes,  making  them 
payable  in  two,  four  and  six  months,"  "  and  giving  city 
(New  Orleans)  acceptances  "on  same.  The  witness  de- 
poses that  Barker  stated  to  him,  subsequent  to  this 
time,  that  he  (Barker)  had  a  letter  from  the  Company 
accepting  his  said  proposal,  and  proposing  "  that  they 
would  re-insure  the  boat  at  the  limit  of  $8,000  at  the 
same  rates  we  had  before."  The  letter,  which  was  read 
to  witness  by  Barker,  containing  this  proposition,  will 
be  hereinafter  found  in  the  statement  of  the  testimony  of 
Barker.  Witness  states  that  "this  is  the  letter  Barker 
showed  him,"  and^'  the  letter  he  accepted  the  insurance 
proposition  on." 

The  witness  then  states  that  "  the  next  thing  that  oc- 
curred about  this  insurance  was  some  dispute  about  the 
acceptance  on  the  new  premium  notes ;"  "  that  Barker 
found  out,  some  way  or  other,"  witness  couldn't  tell  how 
it  occurred,  "  that  Noble  and  Woods,"  who  had  accepted 
the  before  named  three  notes,  "  wouldn't  accept  the  new 
premium  notes,  because  they  considered  it  a  new  thing 
for  a  boat  to  give  acceptances  of  premium  notes,  and  they 
didn't  have  to  do  it,  and  they  wouldn't  do  it."  Barker 
then,  witness  states,  telegraphed  "to  know  whether  they 
wonld  carry  the  risk  without  acceptances  on  the  pajier,'' 
and  Mr.  Coen  answered  by  letter,  that  Barker  showed 
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witness,  that  they  would.     And  witness  thinks  that  on  j^^^^^ 
the  day  of  this  occurrence  that  the  new  premium  notes^j^^^.  ^^  ^^ 
were  executed.     In  answer  to  a  question  by  plaintiff's  iMuJice  Co. 
counsel,  the  witness  gave  the  following  statement  con- 
nected with  the  execution  of  the  new  notes  and  of  the 
policy  sued  on : 

"  It  was  in  Mr.  Barker's  office ;  he  had  the  notes  all 
all  wrote  up  and  the  policies  already  in  his  office,  signed 
up ;  I  signed  the  notes  and  he  gave  me  the  policies ; 
looking  over  tlie  policies,  there  was  some  things  about 
them  that  I  would  have  liked  to  have  different  if  I  had 
thought ;  I  didn't  suppose  Mr.  Coen  or  any  other  man 
would  object  to  writing  a  new  set  up  and  swapping  them 
with  me,  but  the  ones  I  had' was  good  enough,  and  I  took 
them ;  then,  says  Mr.  Barker,  ^  if  you  think  they  don't 
treat  you  right,  you  can  quit  any  time  you  want  to  if  you 
pay  j:>ro  rato  rates ;'  I  told  him  that  I  Avould  leave  the 
policies  in  his  office  for  the  present;  that  my  boat  was 
loaded  and  I  was  ready  to  go  up  Red  river  until  he 
would  hear  from  these  policies  in  Wheeling,  and  when 
he  found  out  if  they  concluded  to  write  up  a  new  set  in 
lieu  ot  them,  to  take  them  to  my  office  and  leave  them ; 

and  if  they  didn't  make  that  change  to  take  there 

we  had  and  leave  them  there ;  Mr.  Barker,  of  his  own 
accord,  took  the  notes,  as  he  says." 

After  the  sinking  of  the  boat  witness  states  that  he 
came  to  Wheeling  to  effect  a  settlement  with  the  defend- 
ant Company,  and  that  he  had  several  conversations  with 
Mr.  CJoen,  the  secretary  of  the  defendant  Company ;  that 
in  one  ot  these  conversations  Coen  ^'  said  he  had  no  risk 
on  the  boat,  and  consequently  was  not  liable ;  the  com- 
pany was  not  liable,  and  his  reason  for  that  was — he 
went  on  to  tell  me  why  he  did  not  consider  liable ;  he 
said  he  had  returned  the  policies,  and  he  thought  we  had 
got  insured  some  other  place,  and  cancelled  the  policies 
some  time  in  December,  I  think  he  said ;  after  not  hear- 
ing from  us  for  a  long  time,  he  thought  we  had  got  in- 
surance in  some  other  company,  and  he  had  cancelled 
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juae^Tenii.  *^®  poHcics ;  I  asked  Mr.  Coen,  if  he  concluded  to  can- 
Miiier  use  AcT^^^  them,  why  he  didn't  send  us  back  our  notes,  if  he 
insuntDceCo.  thought  he  had  a  right  to  cancel  the  policies  without  no- 
tice to  the  owners  of  the  boat ;  he  said  he  didn't  con- 
sider the  notes  of  any  value  to  us  or  to  them  either." 

Several  negotiable  notes  were  introduced  in  evidence 
in  connection  with  the  testimony  of  witnesses  all  signed 
"Steamer  'Wash.  Sentell'  and 

Owners, 
(L.  E.  Magee,  Captain,)" 

for  various  amounts,  all  dated  New  Orleans,  October  2, 

1871,  payable  at  various  dates  to  Moran,  Noble  &  Woods 
and  endorsed  by  said  Moran,  Noble  &  Woods  and  others, 
all  of  which  were  duly  protested  for  non-payment ;  also 
a  note  executed  for  the  whole  or  a  part,  of  premium  due 
on  account  of  insurance  on  said  boat  for  the  year  ending 
October  24,  1871,  payable  to  defendant  Company  and 
signed  '* Isaac  Miller,  for  owners  steam  boat  Wash.  Sen- 
tell,"  also  a  note  for  §360  at  six  months  payable  to  de- 
fendant at  office  of  P.  A.  Barker,  New  Orleans,  La., 
signed  "for  steam  boat  'Wash.  Sentell'  and  owners,  L- 
E.  Magee,  Captain,"  the  same  being  dated  October  24, 

1872,  and  expressed  on  the  face  "being  policy  792  on 
steam  boat  'Wash.  Sentell.'  " 

The  last  two  notes  were  not  endorsed. 

The  witness  further  states  that  while  in  Wheeling, 
and  in  the  month  of  March,  1872,  he  stated  to  Coen  that 
he  "would  be  obliged  to  do  something  with  the  boat, 
while  this  thing  was  being  settled  ;  she  would  be  lost 
unless  some  active  effort  was  made,  and  that  he  hartlly 
felt  authorized  to  act  for  the  Insurance  Company  unless 
he  had  some  authority  to  do  it:  he  asked  Coen  for  writ- 
ten  authority  to  go  there  and  dispose  of  her  the  best  he 
could  for  the  interest  of  the  Insurance  Company  and 
owners.  Coen  didn^t  acknowledge  having  any  interest 
in  the  boat ;"  but,  in  response  to  the  statement,  gave  to 
witness  a  paper  in  the  following  words  and  figures: 
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"Wheeling,  W.  Va.  March  12,  1872.       j„„i^¥;rn,. 
Captain  L.  E.  Magee. — Dear  Sir  :     This  Company j^^^~;;^~ 
not  acknowledging  any  liability  to  your  claim  for  loss  xnsuriuice  co. 
of  steamboat  'Wash  Sentell,^  therefore  cannot  object  to 
your  making  any  disposition  of  the  wreck  you  may  deem 
proper. 

C.  M.  CoEN,  Secretary." 

The  witness  further  stated  that  the  first  time  he  saw  the 
policy  issued  in  October,  1871,  after  he  delivered  it  to 
Barker,  in  New  Orleans,  was  atCoen's  office  in  Wheel- 
ing; that  he  had  received  the  sum  of  $512  from  the 
wreck  of  the  boat  and  expended  in  recovering  salvage, 
including  his  own  time  and  expenses,  the  sum  of  $1676.- 
72;  that  in  fact  the  new  premium  notes  were  executed  and 
delivered  after  October  24,  1871,  though  dated  on  that 
day ;  that  Barker  was  not  authorized  to  take  the  notes 
until  he  received  the  authority  from  the  Company  ;  that 
Barker  gave  witness  the  policy  when  he  (witness)  gave 
Barker  the  premium  note. 

On  cross  examination  the  witness  stated,  as  a  reason 
why  he  left  the  policy  with  Barker,  that  he  "told  him 
(Mr.  Barker)  that  he  would  leave  them  policies  with  him 
in  his  office,  as  it  was  but  a  few  squares  from  his  office 
to  our  own  agent's  office ;  and  when  he  found  out 
whether  they  were  willing  to  make  these  little  changes 
suggested  there  to  send  back  these  policies  when  they 
sent  new  ones ;  if  they  didn't  make  the  change  to  send 
them  to  my  agent,  and  we  would  get  them  when  we 
wanted  them.'' 

The  change  referred  to  was  a  reduction  in  the  rate  of 
insurance  and  a  change  in  the  policy,  so  that  the  same 
should  run  in  the  name  of  Magee,  captain. 

Witnes-s  stated  that  he  never  took  the  policy  out  of 
Barker's  office  after  he  (witness)  left  it  there. 

Barker,  another  witness  for  plaintiff,  testified  that  he 
made  the  settlement  of  the  old   note  substantial! v  as  is 
set  forth  in  the  testimony  hereinbefore  stated  of  Magee  ; 
66 
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jiHie^Terni.  ^^^^  ^®  ^^^  "^^  solicit  tlic  InsuraDce  on  the  boat  for  the 
Miller  uue  Ac  y^^^  Commencing  October  24,  1871 ;  that  his  connection 
.^  with  the  matter  grew  out  of  his  said  settlement  of  the 
old  note ;  that  Coen,  in  response  to  a  letter  from  him, 
agreed  to  the  terms  proposed  for  said  settlement,  and 
also,  on  the  part  of  defendant  Company  and  the  other 
companies,  to  insure  the  boat  again;  that  the  letter  which 
witness  wrote  in  this  connection  was  as  follows: 

"  New  Orleans,  Sept.  30, 1871. 
C.  M.  Coen,  Esq.,  Secretary  Franklin  Insurance  Company ^ 

Wheeling,  Va.: 

Dear  Sir — I  have  seen  the  captain  of  the  '  Wash 
Sentell '  and  one  of  the  owners;  they  say  that  they  have 
no  money  at  present,  but  will  pay  the  notes.  Offer  to 
give  their  draft  for  the  amount  of  note,  including  costs 
of  protest,  and  ten  per  cent,  interest,  payable  in  two, 
four  and  six  months  from  1st  October,  to  be  accepted  by 
Messrs.  Moran,  Noble  &  Woods,  of  this  city,  who  are 
regarded  here  as  A.  No.  1  and  men  of  means.  Thej* 
claim,  however,  a  deduction  for  payment  of  general  av- 
erage, as  per  bill  enclosed,  which  would  amount  to 
§352.30,  as  the  boat  was  insured  for  $10,000.  Captain 
Miller  is  not  in  New  Orleans.  Messrs.  Moran,  Noble 
&  Woods  have  told  me  that  they  w^ould  accept  for  them 
if  desired.  They  also  wish  to  make  arrangement  to  in- 
sure another  year.     Yours  truly, 

P.  A.  Barker:" 

That  Coen  answered  this  letter  as  follows : 

"  Wheeling,  W.  Va.,  October  5,  1871. 
P.  A.  Barker,  Esq,,  New  Orleans: 

Dear  Sir — Your  favor  of  30th  ultimo  at  hand.  We 
have  been  again  and  again  disappointed  in  not  receiving 
the  money  of  the  ^Sentell  f  repeated  promises  were  made 
by  Mr.  Miller.  I  enclose  the  correspondence  regarding 
the  taking  of  the  risk.  You  will  observe  that  the  Eureka 
policy  was  written  after  the  occurrence  of  the  accident, 
though  dated  same  as  others.     The  Eureka  was  advised 
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of  the  accident,  but  was  intormed  no  claim  would  be  ju„e^Tmii. 
made^  otherwise  would  not  have  had  policy  attach  with^j^j~~~j[^ 
the  rest;  therefore,  only  ($7,500)  seventy-five  hundred  insurance co. 
were  actually  covered.  From  the  correspondence  you 
will  see  that  we  never  expected  to  be  called  on  to  pay 
general  average,  nor  were  we  apprised  of  such  claim  until 
January  16th,  at  Portsmouth,  Ohio,  and  18th  here.  The 
conditions  of  our  policies  require  that  proofs  shall  be 
furnished  in  thirty  days  after  loss,  while  this  loss  oc- 
curred on  the  5th,  now  being  more  than  two  months,  and 
never  a  word  said  since  about  it.  This  would,  by  strict 
construction,  relieve  us.  We  are  well  aware  that  boat 
business  has  been  worse  than  bad  the  past  year,  but  this 
does  not  relieve  us  from  paying  any  loss  that  occurs. 
We  must  be  up  to  time  whether  or  not  the  boats  pay  us. 
We  consider  Mr.  Miller  and  rest  of  owners  of  '  Sentell  ^ 
A  1  men,  and  willingly  accommodate  them  by  the  ex- 
tension of  time.  To  wait  longer  for  our  money  is  really 
onerous,  (interest  don't  pay,)  and  to  make  easy  all  round 
I  suggested  and  insisted  on  the  other  companies  grant- 
ing their  request  by  receiving  the  notes  as  offered,  ac- 
cepted by  M.  X.  &  W.,  and  insure  the  boat  again,  limit 
$8,000,  at  same  rate,  six  months,  accepted  notes,  they 
making  no  claims  for.  Advise  result  by  night  telegram. 
Yours,  truly,  C.  M.  Coen:'' 

That    witness  telegraphed    Coen  as  follows  on  October 
26,  1871: 

"  To  C.  M.  Coen,  Franklin  Insurance  Company : 

Renew  eight  thousand  on  ^  Wash  Sentell '  as  agreed 
upon  ;  all  satisfactory.     Send  policies  to  me. 

P.  A.  Barker:" 

That  Coen  answered  this  telegram  as  follows : 

"Wheeling,  W.  Va.,  Oct.  29th,  1871. 
P.  A.  Barker,  Esq.,  New  Orleans: 

Dear  Sir — As  per  telegraph,  I  now  enclose  policies, 
Franklin,  ^Etna,  Citizens  and  Peabody  for  $2,000  on  S. 
B.  'Wash  Sentell,'  also  notes  for  same  as  per  agreement 
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june^Tenii.  ^^^  Signature  and  return.     Note  the  boat  is  making  reg- 
—     "~ular  trips,  and  trust  she  mav  not  only  <;ontinue  so  with 

Millor,  use,  Ac,  A    '  '  . 

Insurance  Co.  safety,  but  profitably  to  owners.     Just  home  with  plenty 
to  do.     Yours  truly, 

C.  M.  CoEN,  Secretary :" 

That  witness  also  wrote  them  on  the  27th  of  October, 
to  that  effect,  which  letter  was  as  follows: 

"New  Orleans,  October  27,  1871. 
C,  M,  Coen,  Esq,  fkcretai^  Franklin  Insurance  Compang^ 

Wheeling,  W.  Va,: 

Dear  Sir: — As  per  instructions  received  in  yours  of 
the  5th  inst.,  I  have  settled  the  'Wash  SentelP  matter, 
they  giving  their  three  notes  as  agreed  upon,  and  waiving 
general  average  claim,  and  adding  ten  per  cent,  interest 
from  maturity  of  first  note  until  paid.  You  will  find 
stamps  and  protest  fee  ($1.50)  put  in  the  last  note.  Itel- 
egraphed  you  of  the  acceptance  of  your  proposition, 
which  was  also  to  renew  the  insurance  on  tne  boat  for 
$8,000,  they  to  give  six  months'  note  endorsed  by  Messrs. 
Moran,  Noble  &  Woods  for  same.  I  trust  that  this  set- 
lement  will  be  fully  satisfactory  to  you.  If  the  jiolicies 
of  insurance  have  not  already  been  sent,  please  have  insert- 
ed, loss,  if  any,  payable  to  Messrs.  Moran,  Noble  and 
Woods,  as  interest  may  appear.  I  will  have  the  notes 
signed  on  receipt  of  policies,  and  send  them  to  you.  Have 
had  an  examination  of  damage  sustained  by  steamer  Era 
No.  10,  and  instructed  owners  to  have  necessary  repairs 
made,  after  which  I  will  have  another  examination  to 
see  that  no  more  has  been  done  and  report  result  of  same 
to  you.  I  return  letters  relating  to  'Wash  Sentell'  mat- 
ter.    Yours  truly, 

(Signed)         P.  A.  Barker  :" 

That  the  policies  mentioned  in  the  letter  of  October 
29th,  were  received  by  witness,  and  were  **held  by  him 
in  the  first  place,  because  Messrs.  Moran,  Noble  &  Woods 
refused  to  endor&e  the  notes  according  to  prev^o^^ 
agreement,  made  with  the  owners  of  the  ^Wash  Senteir 
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and  sanctioned  by  Mr.  Moran ;  that  witness  wrote  the  j„„e^x;„^ 
Company  for  further  instructions,  as  follows  :  Mtuer.  u»e  Ac. 

V. 

*'New  Orleans,  November  4l)h,  1871.       "'""°*^ 
C.  M,  Cocn,  Esq.,  Secretary  Franklin  Insurance  Ccmipany, 
Wheeling,   Va.: 

Dear  Sir  : — Messrs.  Moran,  Noble  &  Woods  will  not 
endorse  the  notes  for  insurance  on  the  steamer  'Wash 
Sentell ;'  say  that  they  were  willing  to  endorse  the  notes 
for  premiums  past  due,  but  will  not  do  so  for  an  unearned 
premium,  as  they  can  insure  the  boat  without.  Mr. 
Moran,  the  member  of  the  firm  who  made  the  agreement 
to  do  so,  has  been  overruled  hy  his  two  partners,  who 
say  if  you  are  not  willing  to  insure  the  boat  without  an 
endorser,  that  they  will  get  tlie  boat  insured  themselves 
in  Pittsburgh,  where  they  were  offered  nine  months'  time 
on  all  steamboats  without  endorsers.  Please  inform  me 
by  telegram  immediately  on  receipt  of  this  whether  you 
are  willing  to  carry  the  insurance  without  endorsers  on 
the  notes,  and  if  not,  I  will  return  the  policies  to  you. 
Yours  truly, 

(Signed)         P.  A.  Barker:" 

That  witness  received  the  following  telegram  in  an- 
swer to  the  latter  letter : 

"To  P.  A.  Barker,  58  Carondalet  street. 
*Wash  Senteir  good  fellow ;  take  the  boat's  note. 

C.  M.  Coen:" 

That  witness,  upon  receipt  of  the  latter  telegram,  took 
the  boat's  notes  for  policies  previously  sent,  and  enclosed 
same  to  the  Company,  together  with  a  statement  as  to 
the  change  in  said  .policies.  The  alteration  desired  is 
more  fully  explained  by  the  following  letter : 

*'New  Orleans,  November  9th,  1871. 
C.  M,  Cocn,  Esq,,  Secretary  IrankUn  Insurance  Company, 
micelinr/,  Va.: 

Dear  Sir: — Enclosed  please  find  notes  of  ^Wash 
Sentell.'     I  return  policies  for  alteration — Isl,  boat  to  be 
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juno^Terni.  "^s"rcd  in  the  name  of  L.  E.  Magee,  captain;  2d,  insert 
MiHeTuse  &c.  ^"  poHcies,  portion  of  loss,  if  any,  payable  to  Moran, 
insuranwCo.  ^^blc  &  Woods,  as  interest  may  appear;  3d,  owners  ob- 
ject to  the  average  clause  of  ten  per  cent.  Say  that  their 
former  policies  were  to  have  been  written  with  the  five 
per  cent,  average  clause,  and  these  were  to  be  written  at 
the  same  terms.  If  it  is  not  changed  they  claim  the 
right  to  cancel  at  pro  rata  rates  and  pay  for  the  time  the 
policies  may  have  been  in  force.  One  of  the  policies  is 
right  in  that  respect  and  accepted. 

Will  write  you    in  regard  to  Era  No.  10  to-morrow. 
Yours  truly, 

P.  A.  Barker." 

The  I'ccord  does  not  show  that  this  last  letter  was,  spe- 
cially, answered. 

On  the  2oth  of  November,  1871,  Coen  wrote  to  witness 
as  follows : 

^^Wheelixg,  ^y.  Va.  November  25,  1871. 
P.  A,  Barker,  Esq.: 

Dear  Sir  : — Here  I  am  troubling  you  again.  Your 
onlv  recourse  is  to  make  bill  against  me  and  forward.  I 
am  to-day  in  receipt  of  sundry  bills  for  repairs,  &c.,  of 
S.  B.  'Wash  Sentell,'  certified  to  by  E.  Joy,  Notarr, 
amounting  to  the  sum  of  $1,010.89.  The  policies  were 
WTitten  for  $10,000,  amount  of  limit  valuation  $14,000, 
and  average  10  per  cent.  The  loss  being  but  $1,010.89, 
value  $14,000,  makes  damage  only  $7.22  percent,  which 
would  equal  $180.50  on  $2,500,  provided  we  were  under 
the  policy  liable. 

Please  make  this  known  to  the  parties  interested.  I 
have  icaited  these  bills  before  sending  the  new  policies 
back,  and  while  now  writing  can't  lay  my  hand  on  yours 
giving  particulars.     AVrite  me.     Yours, 

C.  M.  Coen,  Secretary :" 

That  Barker  answered  this  last  letter  as  follows: 
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"New  Orleans,  December  2,  1871.       junlTerm. 
C.  M,  CoerXy  Esq.,  Secretary  Franklin  Insurance  Co^ipany,^^^^^^  ^^^  ^^ 

JMieeling,  Va.:  inMiJnceCo. 

Dear  Sir  : — Yours  of  the  23d  inst.  received.  Have 
seen  owners  of  the  'Wash  Sen  tell/  who  have  given  me 
the  enclosed  memorandum  of  amount  paid  for  repairs, 
for  which  they  have  vouchers.  Also  copy  of  letter  writ- 
ten you  by  them  advising  you  of  damage.  The  owners 
of  the  'Senteir  say  that  the  agreement  made  between 
them  and  your  agent  at  Port,smouth,  Ohio,  Mr.  Bensall, 
was  that  they  were  to  be  insured  according  to  the  printed 
conditions  of  the  policy,  with  the  5  per  cent,  average 
clause.  Captain  McGee  says  he  will  write  you  to-day. 
Yours  trulv, 

P.  A.  Barker. 

Witness  stated  that  he  had  an  impression  that  he  re- 
ceived a  reply  to  this  last  letter,  but  he  does  not  produce 
it,  nor  state  its  contents.  He  also  states  that  he  is  under 
the  impression  that  he  received  other  letters  and  tele- 
grams from  "them,"  but  he  does  not  produce  them. 

On  cross-examination  the  witness  deposes  that  he  was 
not  acting  as  the  agent  of  cither  the  plaintiff  or  defend- 
ant in  these  matters,  and  "has  no  interest  in  them  ;"  that 
the  policy  was  dated  prior  to  November  9,  1871 ;  that 
the  boat  was  to  be  insured  on  the  same  terms  as  previ- 
ously, Messrs.  Moran,  Xoble  &  Woods  endorsing  the 
notes ;  that  witness  delivered  the  policy  upon  Magee's 
signing  the  notes ;  that  the  policy  was  returned  by  Magee 
to  witness  with  a  request  that  he  should  procure  the 
alterations  hereinbefore  referred  to ;  that  Magee  never 
took  the  policy  out  of  witness'  office;  that  the  policy 
was  never  corrected  as  requested ;  that  it  never  was  re- 
turned to  Magee ;  that  the  notes  were  not  endorsed  as  per 
original  agreement,  because  witness  received  instructions, 
by  dispatch,  to  take  boat's  notes  without  endorsement ; 
that  this  dispatch  was  the  only  authority  witness  had  to 
act  in  the  premises,  and    that   witness  acted  on  it ;  that 
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junl^Tenn.  ^'^eii  he  received   this  dispatch   the  policy  was  in  p<»- 


^jjj^^^^-^SGSsion  of  witness,  and  that  witness  had  never  received 
insura'oe  Co.  ^'^X  noticc  of  the  Cancellation  of  this  policy. 

The  plaintiff  proved  by  said  Coen  that  the  policy  sued 
on  was  duly  executed,  and  that  his  signature  thereto,  as 
secretary  of  said  defendant  Company,  was  genuine. 

The  defendant  to  sustain  the  issue  on  its  part  intro- 
duced the  deposition  of  said  C.  M.  Coen,  secretary  of 
the  defendant  Company.  Coen  testified  that  the  policy 
on  which  the  suit  was  founded,  was  procured  from  the 
Company  by  the  attorney  for  the  plaintiff,  who  having 
asked  for  a  copy  of  same,  the  witness  proffered  him  the 
original  which  counsel  received  and  took  away  with  him, 
without  leave,  as  witness  deposes,  of  the  secretary;  though 
witness  admitted  on  cross  examination  that  he  said  "voa 
can  take  the  original"  or  "there  is  the  original  you  can 
take  it;"  that  the  witness  afterwards  asked  counsel  to 
deliver  up  the  policy;  that  this  policy  was  cancelled 
by  witness,  as  near  as  he  could  recollect,  on  the  6th  or 
10th  of  December,  1871,  by  writing  across  it  the  word 
S'oid'  and  placing  it  among  the  cancelled  policies;  that 
the  other  policies  enclosed  by  Barker  were  delivered  by 
witness  to  the  other  con/panies;  that  witness  received  no 
enquiries  about  the  new  policies  from  the  time  of  the  re- 
turn of  the  policies  by  Barker  until  after  the  loss  of  the 
boat ;  that  he  "had  no  correspondence  in  regard  to  the 
notes,  or  anything  appertaining  to  the  boat,  until  No- 
vember 9,  asking  that  those  policies  be  changed ;"  that 
this  last  letter  was  received  by  witness  about  Xovember 
13;  that  he  heard  no  more  of  Barker  or  Magee,  until  no- 
ticc of  the  loss,  which  was  in  Januarv.  ^ 

These  arc  the  statements  of  witne&ses  as  found  in  the 
printed  record. 

The  court  rendered  judgment  for  the  plaintiff  and  for 
the  amount  as  set  forth  in  the  verdict  of  the  jury. 

The  Hon.  Thayei  Melvin,  judge  of  the  circuit  court 
of  Ohio  county,  presided  at  the  trial  below. 
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Daniel  Lamb,  for  the  appellant.  juw?Tirm. 

Caldtcell  &  Caldwell,  for  the  appellees.  Muier,  u-e,  &c., 

Insurance  Co. 

Haymond,  President  : 

The  action  in  this  ease  is  trespass  on  the  case  in  as- 
sumpsit^ iounded  on  a  policy  of  insurance  made  by  the 
defendant  (the  Insurance  Company)  to  the  plaintiff  on 
account  of  the  then  owners  of  the  steamboat "  Wash  Sen- 
tell,"  in  the  sum  of  ?2,000,upon  said  steamboat  from  the 
24th  day  of  October,  1871,  at  noon,  to  noon  of  the  24th 
day  of  October,  1872,  with  permission  to  navigate  the 
Mississippi  and  tributaries,  except  the  Missouri  and  Ar- 
kansas rivers.  The  defendant  appeared  by  its  counsel 
at  a  circuit  court  of  the  county  of  Ohio  (in  which  the 
suit  was  brought  and  pending)  on  the  2d  of  November, 
1872;  and  on  motion  of  the  defendant  the  judgment  en- 
tered against  it  in  the  clerk's  office  of  said  court  was  set 
aside,  and  for  plea  to  the  plaintiff*'s  action  the  defendant 
said  it  did  not  assume  upon  itself  in  manner  and  form  as 
the  plaintiff  in  his  declaration  against  it  hath  alleged ; 
and  upon  this  plea  issue  was  duly  made  up  and  joined. 

The  defendant  did  not  demur  to  the  plaintiff^'s  decla- 
ration, or  make  any  objection  thereto  for  insufficiency  in 
form  or  substance.  And  no  exception  is  made  or  taken, 
before  this  Court,  to  the  declaration  for,  any  cause.  The 
declaration,  however,  seems  to  state  and  allege  a  legal 
cause  of  action  by  the  plaintiff^  for  the  use  of  the  owners 
of  the  said  steamboat  in  the  declaration  mentioned  against 
the  defendant. 

On  the  22d  day  of  May,  1873,  a  jury  was  duly  elected, 
tried  and  sworn  the  truth  to  speak  in  the  cause  upon  the 
issue  joined ;  and,  having  heard  the  evidence,  the  de- 
fendant filed  a  demurrer  to  the  evidence,  and  the  plain- 
tiff joined  therein.  And  the  jurors,  by  their  verdict, 
said  that,  in  case  judgment  should  be  given  for  the  plain- 
tiff^ upon  the  evidence,  then  they  as.sessed  his  damages, 
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june^Term  ^7  ^^^^011  of  the  matters  shown  in  evidence,  at  $1,230.64, 
Miller  upe  Ac.  ^^^^  deducting  from  the  loss  claimed  by  the  plaintiff 
inBanmcoCo.  $490.77  on  account  of  premium  due  the  defendant  for  in- 
surance for  said  steamboat  for  the  year  expiring  October 
24,  1871,  and  $358.20  premium  on  the  insurance  alleged 
in  the  declaration  for  said  boat  for  the  year  ending  Oc- 
tober 24,  1872;  and  in  case  judgment  should  be  given 
for  the  defendant  upon  said  demurrer,  then  they  found 
for  the  defendant. 

The  record  discloses  the  evidence  given  before  the 
jury,  to  which  the  demurrer  was  filed.  The  circuit  court, 
on  the  15th  day  of  December,  1873,  rendered  judgment 
upon  the  demurrer  to  the  evidence  in  favor  of  the  plain- 
tiff against  the  defendant  for  $1,230.04,  the  damages  as- 
sessed by  the  jury,  with  interest  thereon  from  the  22d 
of  May,  1873,  to«jether  with  plaintiff's  costs  of  suit. 
To  this  judgment  the  defendant  obtained  a  writ  of  ^uper- 
sedeas  from  one  of  the  Judges  of  this  Court  in  vacation, 
and  it  is  now  to  be  ascertained  and  determined  whether 
the  circuit  court  erred  in  its  judgment  to  the  prejudice 
of  the  defendant. 

The  point  chiefly  relied  upon  and  argued  here  by  the 
counsel  for  the  defendant  is,  that  the  policy  of  insurance 
described  in  the  declaration  never  became  a  binding  con- 
tract between  the  parties  under  the  evidence  and  the  law, 
and  that  for  this  reason  the  circuit  court  erred  in  its  judg- 
ment. 

The  principal  witnesses  introduced  in  the  cause 
by  the  plaintiff  were  L.  E.  Magee,  the  captain  of  the 
steamboat  and  P.  A.  Barker,  an  insurance  agent  who 
acted  in  the  matter,  in  some  degree,  as  the  agent  of  the 
defendant.  It  is  clear  to  mv  mind  that  if  full  credit  is 
given  to  the  evidence  of  the  witness  Magee,  as  di.>closed 
and  stated  in  the  demurrer  to  evidence,  his  evidence,  in 
connection  with  the  other  evidence  and  the  testimony  of 
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Barker  not  in  conflict  with  the  evidence  of  Magee,  sup- 

*  ports  and  justifies   the    verdict   of  the  jury.     But  it  is 

maintained  and  argued  here  by  defendant's  counsel,  that 
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the  evidence  of  Barker  contradicts  and  is  in  conflict  with  j„ne^xCTin. 
the  evidence  of  Magee  as  to  essential  and  material  facts,^j,j^^^  ^^  ^^^ 
necessary  to  make  out  the  plaintiffs  cause,  and  if  credit  insunmceCo. 
is  given  to  Barker's  evidence,  so  far  as  it  conflicts  with 
that  of  Magee,  and  Magee's  evidence  disregarded,  in  so 
fer  as  the  conflict  exists,  the  policy  of  insurance  in  the 
declaration  mentioned  never  became  a  binding  contract 
under  the  evidence  and  law,  because  the  policy  was  not 
accepted  by  the  plaintifl^,  but  rejected  and  refused.  It  is 
also  argued  by  defendant's  counsel  that  as  the  witnesses 
Barker  and  Magee  are  the  plaintiff's  witnesses,  and  their 
evidence  is  conflicting  and  contradictory  as  to  essential 
and  material  facts  necessary  to  make  out  the  plaintifl^s 
case,  these  essential  and  material  facts  must  be  regarded, 
upon  the  demurrer,  as  not  being  sufficiently  established 
bv  either  of  the  said  two  witnesses  :  that  the  evidence  of 
these  witnesses,  so  far  as  they  are  in  conflict  as  to  any 
material  fact  must  neutralize  each  other  or  be  set  off  one 
against  the  other. 

On  the  other  hand  the  plaintiff's  counsel  claims  here 
that  in  truth  and  fact  upon  a  fair  and  careful  comparison 
and  analysis  of  the  evidence  of  Magee  and  Barker  there 
is  no  neccssarv  substantial  and  material  conflict  in  their 
evidence  as  to  any  material  or  essential  fact  involved  in 
the  cause,  but  that  in  the  main  their  evidence  can  be 
reasonably  reconciled  upon  just  and  fair  principles,  but 
that  if  such  conflict  exists  as  argued  by  defendant's  coun- 
sel, that  still  under  the  law  applicable  to  and  governing 
demurrers  to  evidence  this  Court  should  affirm  the  judg- 
ment of  the  circuit  court.  The  plaintiff 's  counsel  further 
argues  that  upon  the  whole  evidence  in  the  cause  the 
judgment  of  the  circuit  court  is  not  erroneous. 

To  arrive  at  a  correct  conclusion  in  this  case,  it  is  nec- 
essary in  the  first  place  to  ascertain  the  law  relating  to 
a  demurrer  to  evidence,  which  should  direct  and  govern 
this  Court  in  reviewing  the  judgment  of  the  court  be- 
low. In  Phillips  Evidence,  vol.  2,  3d  ed.  467,  it. 
is  stated  as  law  that,  "as  it  is  the  peculiar  province  of  the 
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june^Torm.  J^U  *^  ascertain  the  truth  of  fects  and  the  credibility 
Jkiuier  lue  Ac.  ^^  witnesscs  the  party  ought  not  to  be  allowed,  by  a  de- 
ineunmceCo.  i^^irrcF  to  evidence,  or  any  other  means,  to  refer  the  trial 
of  such  questions  to  another  tribunal.  A  demurrer, 
must,  therefore,  admit  the  truth  of  all  facts,  which  the  jury 
might  find  in  favor  of  the  other  party  upon  the  evidence 
laid  before  them,  whatever  the  nature  of  that  evidence 
may  be,  whether  of  record,  or  writing  or  by  parol."  See 
also  Gibson  v.  Hunter,  2  H.  Bl.  209.  "The  practice  of 
inserting  in  a  demurrer  to  evidence  the  evidence  on  both 
sides,  is  proper  and  well  established  by  the  authorities; 
In  such  case,  the  demurrant  must  be  considered  as  ad- 
mitting all  that  can  reasonably  be  inferred  by  a  jury,  from 
the  evidence  given  by  the^  other  party  ;  and  as  waiving 
all  the  evidence  on  his  part  which  contradicts  that  offered 
by  the  other  party,  or  the  credit  of  which  is  impeached ; 
and  all  inferences  from  his  own  evidence  which  do  not 
necessarily  flow  from  it."  Muhlemnn  v.  Franklin  Ins,  Co. 
6  W.  Va.,  508.  Under  the  English  practice  a  demurrer 
to  evidence  is  a  proceeding  by  which  the  judges  whose 
province  it  is  to  determine  questions  of  law  are  called 
upon  to  declare  what  the  law  is  upon  the  facts  in  evi- 
dence. And  it  is  analogous  to  the  demurrer  upon  the 
facts  alleged  in  pleading.  Phil.  Evidence  vol.  2,  3d  ed. 
466.  "The  effect  of  a  demurrer  to  evidence  certainly 
does  not  substitute  the  court  for  the  jury  to  pass  upon 
disputed  facts,  conflicting  evidence  and  the  weight  and 
credit  of  evidence,  but  to  declare  the  inference  of  law 
upon  the  facts  pi'oved,  in  like  manner  as  it  does  in  a  de- 
murrer in  law  or  to  the  declaration  upon  the  facts  stated 
or  averred.  Hence  according  to  the  English  practice, 
the  demurraut  is  required  to  withdraw  all  his 
own  testimony,  admit  the  credibility  of  his  adversary's 
witnesses,  and  admit  upon  the  record  all  the  facts  found 
by  direct  evidence  and  all  the  facts  which  it  conduces  to 
prove,  or  may  be  reasonably  inferred,  if  it  be  circum- 
stantial, and  I  presume  in  the  event  of  a  disagreement 
between  the  demurrant  and  deraurree  as  to  what  facts  are 
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proved  or  might  be  reasonably  inferred,  it  would  devolve  junl^T4rin. 
on  the  court  to  decide  between  them  and  settle  the  factSMjuer,  uae,  ac.^ 
before  compelling  a  joinder  in  demurrer.  Our  practice,  insamnceCo. 
sanctioned  and  established  by  repeated  adjudications  is 
different  from  the  English  in  form — and  in  form  only — 
as  it  is  said  and  leading  to  the  same  result.  Homer  v. 
Speed,  2  Patton,  Jr.  &  Heath  630,  631.  As  before 
stated,  with  us  the  evidence  on  both  sides  is  inserted  in 
the  demurrer,  and  the  court,  by  a  retrospective  process, 
when  it  comes  to  pass  upon  the  demurrer,  is  to  consider 
all  the  demurrant's  evidence  in  conflict  with  that  of  the 
demurree,  withdrawn,  the  credibility  of  his  witnesses  ad- 
mitted, and  all  the  facts  admitted,  which  the  demurrec's 
evidence  thus  considered  proves  or  conduces  to  prove,  or 
which  may  be  reasonably  inferred  from  his  whole  evi- 
dence, both  direct  and  circumstantial ;  and  in  drawing 
inferences  as  to  what  the  evidence,  whether  direct  or 
circumstantial,  and  presumptive  conduces  to  prove,  if 
the  evidence  be  susceptible  of  several,  differing  in  de- 
grees of  probability,  it  is  incumbent  upon  the  court  to 
adopt  those  most  favorable  to  the  demurree,  provided 
they  be  not  forced,  strained  or  manifestly  repugnant  to 
reason.  Id.  631.  In  the  case  of  Ware  v,  SiephensoVy  10 
Leigh  164  Judge  Stanard  says:  "In  ascertaining  the 
facts  proved  directly  or  by  inference,  we  must  not  be 
unmindful  of  the  effect  of  a  demurrer  to  evidence.  By 
it  the  dcmurant  allows  full  credit  to  the  evidence  of  the 
demurree,  and  admits  all  the  facts  directly  proved  by, 
or  that  a  jury  might  fairly  infer  from,  the  evidence* 
And  in  determining  the  facts  inferrible  inferences  most 
favorable  to  the  demurree  will  be  made,  in  cases  in 
which  there  is  a  grave  doubt  which  of  two  or  more  in- 
ferences shall  be  deduced.  In  such  cases  it  would  not 
be  sufficient  that  the  mind  of  the  court  should  incline  to 
the  inference  favorable  to  the  demurrant,  to  justify  it  in 
making  that  inference  the  ground  of  its  judgment.  Un- 
less there  be  a  decided  preponderance  of  probability  or 
]-ea.son  against  the  inference  that  might  be  made  in  favor 
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jiine^Tcnn.  ^^  ^^^^  demurree,  such  inference  ought  to  be  made. 
Miller  use  Ac  "^^^  dcmurrer  withdraws  from  the  jury,  the  proper 
insurwiceCo.  tricrs  of  facts,  the  consideration  of  the  evidence  by  which 
they  are  to  be  ascertained,  and  the  party  whose  evidence 
is  thus  withdrawn  from  its  proper  forum  is  entitled  to 
have  it  most  benignly  interpreted  by  the  substitute.  He 
ought  to  have  all  the  benefit  that  might  have  resulted 
from  a  decision  of  the  case  by  the  proper  forum.  It  the 
facts  of  the  case  depend  upon  circumstantial  evidence, 
or  inferences  from  facts  or  circumstances  in  proof,  the 
verdict  of  a  jury  ascertaining  these  facts  would  not  be 
set  aside,  merely  because  the  court  might  have  made  in- 
ferences different  from  those  made  by  the  jury.  To  jus- 
tify the  granting  of  a  new  trial,  when  it  depends  on  the 
correctness  of  the  decision  between  difterent  inferences 
to  be  drawn  from  the  evidence,  it  would  not  suffice  that 
in  a  doubtful  case  the  court  would  have  made  a  different 
inference.  The  preponderence  of  argument  or  proba- 
bility in  favor  of  this  different  inference  should  be  mani- 
fest.  When  the  question  is  whether  or  no  a  fact  ought 
to  be  taken  as  established  by  the  evidence,  either  direct- 
ly or  inferentially,  in  favor  of  the  demurree,  I  do  not 
know  a  juster  test  than  would  be  furnished  by  the  en- 
quiry, would  the  court  set  aside  the  verdict  had  the 
jury,  on  the  evidence,  found  the  fact?  If  the  verdict 
so  finding  the  fact  would  not  be  set  aside,  it  ought  to  be 
considered  as  established  by  the  evidence  demurred  to." 
In  the  same  opinion  Judge  Stanard  says  upon  the  same 
subject  that  "in  ascertaining  the  facts  established  by 
any  one  witness,  everything  stated  by  him,  as  well  on 
his  cross  examination  as  on  his  examination  in  chief 
must  be  considered.  Facts  imperfectly  stated  in  answer 
to  one  question  may  be  supplied  by  his  answer  to  anoth- 
er ;  and  when  from  one  statement,  considered  by  itself 
an  inference  may  be  deduced  that  inference  may  be 
strengthened  or  repelled  by  the  facts  disclosed  in  anoth- 
er." Page  169.  "In  the  case  last  referred  to,  the  judge 
also  said    in    the    case  in  judgment,  the  evidence  was 
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all  parol    and  adduced  by    the  plaintiff.     In    ascertain-  junjfxCTm. 
ing  the  faet5  established  by  it,  we  must  look    to  all  of  it,^^^^^  ^^^  ^ 
especially  in  ascertaining  the  facts  established  by  any  one  ingujJice  Co. 
witness,  &c.,"  as  stated  last  above. 

The  cause  turned  on  the  evidence  of  one  material  wit- 
ness, and  as  his  evidence  consisted  of  what  he  stated  on 
examination  in  chief  as  well  as  what  he  said  on  cross- 
examination  and  the  question  as  to  whether  what  he  said 
on  cross-examination  could  be  considered  or  consider- 
ing the  defendant's  demurrer  to  the  evidence  was  dis- 
cussed and  considered  by  the  judge,  but  it  does  not  ap- 
pear that  all  the  judges  concurred  with  his  views  on 
that  particular  question.  The  question  in  considering 
the  evidence  of  a  witness  on  cross-examination  with  his 
evidence  in  chief  does  not  in  my  judgment  coyer  the 
case  where  there  is  a  conflict  in  the  evidence  of  two  wit- 
nesses of  the  demurree  as  to  a  material  fact.  The  same 
reasons  do  not  apply  in  the  latter  case  as  in  the  former, 
if  the  contradiction  is  real  and  irreconcilable.  It  is  well 
known  to  lawyers  that  it  is  no  unfrequent  occurrence  for 
two  or  more*witnesses,  introduced  by  the  same  party,  to 
concur  in  some  material  facts  favorable  to  the  party  of- 
fering them  as  witnesses  and  to  disagree  or  contradict 
each  other,  flatly,  as  to  one  or  more  other  material 
facts.  This  disagreement  may  occur  from  different 
causes,  from  honest  mistakes,  defectiveness  of  memory, 
want  of  close  att<?ntion  to  the  subject,  corruption  in  one 
or  both  of  the  witnesses,  or  from  the  ability  of  one  wit- 
ness to  testify  more  correctly  and  truly  as  to  the  facts 
than  the  other,  under  the  circumstances,  and  from  other 
Oiuses  easy  to  imagine.  When  such  contradiction  oc- 
curs and  the  evidence  of  the  witnesses  cannot  be  recon- 
ciled, the  triers  must  then  in  deciding  the  case  necessa- 
rily determine  as  to  the  credibility  of  the  witnesses  and 
the  weight  to  which  the  evidence  of  each  witness  is  en- 
titled under  the  circumstances  of  the  case ;  and  to  de- 
termine these  questions  they  should  consider  the  manner 
of  the  witnesses,  or  either  of  them,  in  giving  their  tes- 
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junl^Tcrm.  timoDv  before  them,  as  well  as  call  to  their  aid  other 
Muier,  use,  Ac./^^*^  ^"^  circumstauces  proven  in  the  cause  bearing  on 
lusuranceCo.  ^^^  question,  &c.     The  question  as  to  the  credibility  of 
the  one  or  the  other  of  the  demurree's  witnesses  in  such 
case,  or  as  to  whether  the  evidence  of  the  one  or  the 
other  shall  be  believed  or  discredited  it  seems  to  me, 
upon  correct  and  well  established  legal  principles  is  not 
for  a  court  to  determine  upon  a  demurrer  to  evidence, 
and  especially  for  an  appellate  court  which  does  not  see 
or  hear  any  of  the  witnesses  testify,  to  determine  against 
the  judgment  of  the  court  below,  which  saw  and  heard 
one  or  both  of  the  witnesses  give  their  evidence.  Phillips 
on  Evidence,  ed.  1849,  vol.  2,  p.  467.     In  such  case  the 
proper  question  for  the  court  in  which  the  demurrer  ie 
filed,  according  to  Judge  Stanard's  test,  is,  to  ask   itself 
in  considering  the  demurrer,  if  the  evidence   as  to  the 
material  fact  in  question  had  been   submitted  to  a  jury 
and  the  jury  had  found  the  fact  favorable  to  the  dcmur- 
ee,  would  the  court  be  authorized  under  the  law,  as  es- 
tablished, touching  the  granting  of  new   trials,   to  set 
aside  the  verdict.     Generally  speaking,  in  cases  where 
there  is  a  real  conflict  in  the  testimony  of  two  witnesses 
as  to  a  material  fact  directly  inv^olved  in  the   issue  and 
the  determination  of  the  fact  involves  the  credibility  of 
the  contradicting  witnesses,  the  finding  of  the  jury  upon 
the  fact  will  not  bo  disturbed  bv  the  court.     And  such 
finding  of  the  jury  will  not  be  disturbed  by  the   appel- 
late court  where  it  has  been  approved  by  the  court  below. 
And  in  such  ease  where  there  is  a  demurrer  to  the  evi- 
dence and  the  court  below  which  saw  and  heard  such 
contradicting   witnesses  give    their    evidence,    renders 
judgment  in  favor  of  the  demurree,  generally,  the  appel- 
late court  should  not  disturb  thejudgment  by  reversing  it. 
The  reason  urijed  bv  the  counsel  of  the  defendant  why 
the  policy  declared  on  never  became  a  binding  contract 
between  plaintiff  and  defendant  is  that  from  the  evidence 
it  appears  that  the  plaintiff  did  not  receive  and  accept 
the  policy,  but  declined  to  do  so  unless,  and  until,  cer- 
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tain  alterations  were  made  therein  stated  in  the  evidence  jmi^Tirm. 
of  Barker  and  Barker's  letter  to  Ooen  which  appears  inMuier,  uw,  Ac, 
the  evidence.  On  a  careful  examination  of  the  evidence,  insurance  co. 
written  and  parol^  bearing  upon  the  question,  it  seems  to 
me  that  the  jury  might,  upon  the  evidence,  have  found 
that  the  ]>olicy  was  delivered  to  the  plaintiff  near  the 
time  of  its  date  and  that  he  did  then  and  there  accept  it 
and  then  and  there  made  and  delivered  to  the  witness 
Barker  from  whom  he  received  the  policy,  the  notes  of 
the  said  steamboat  for  the  premium  according  to  the 
terms  of  the  contract  of  insurance  made  between  plain- 
tiff" and  defendant  through  said  Barker,  and  the  notes 
were  received  by  the  defendant  and  kept  by  it.  This 
fiict  is  expressly  and  directly  testified  to  by  Magee  in 
his  evidence  and  I  think  it  may  be  inferred  from  the  ev- 
idence of  Barker  in  connection  with  his  said  letter  to 
Coen  without  violating  any  just  legal  rulegoverning  the 
fair  and  just  construction  of  evidence.  It  is  true  that 
there  is  no  contract  unless  the  parties  agree  together 
about  the  same  thing,  in  the  same  sense.  And  if,  there- 
fore, an  offer  is  made  by  either  party,  there  is  no  contract 
unless  that  offer  be  accepted  without  any  variation  in  its 
terms.  2  Parsons  on  Contracts,  351,  ed.  of  1866.  Some 
days  before  the  policy  was  delivered  to  Magee  (the  caj)- 
tain  of  said  steamboat)  the  contract  of  insurance  was 
made,  the  amount  of  insurance,  the  length  of  time,  the 
amount  of  premium  to  be  paid,  and  when  to  be  paid,  and 
that  the  notes  of  the  said  steamboat  were  to  be  given 
therefor  by  Magee,  were  fully  understood  and  agreed  up- 
on by  the  parties  or  their  agents.  It  clearly  appears  that 
the  policy  was  made  in  all  respects  according  to  the  said 
contract  and  that  the  policy  was  delivered  to  plaintiff 
and  at  the  time  of  the  delivery  the  notes  of  said  steam- 
boat for  the  amount  of  the  premium  and  payable  at  the 
time  agreed  upon  were  made  and  delivered  as  above  sta- 
ted. And  from  the  whole  evidence  taken  together  and 
thus  considered,  I  think  it  may  well  be  concluded  upon 

6S 
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juni^erm.  ^^^^  principles  governing  courts  in  determining  demur- 
Miiier  use  &o.  ^^^  ^^  evidence,  to  which  I  have  referred,  that  a  jury 
insunmceCo.  "^ig^t  wcll  havc  found  the  fact  of  the  acceptance  of  the 
policy  by  plaintiff.  It  seems  to  me  therefore  that  this 
Court  must  consider  upon  the  demurrer  that  the  policy 
was  accepted  by  the  plaintiff  and  that  it  was  a  bindbg 
contract  upon  the  parties  according  to  its  terms.  The 
policy  on  its  face  acknowledges  payment  of  the  premiom 
by  the  assured.  There  is  no  provision  in  the  policy  for 
its  rescission  or  cancellation.  I  apprehend  that  the  as- 
sured may  accept  a  policy  so  as  to  be  binding  according 
to  its  terms,  although  he  may  at  the  same  time  requestor 
desire  some  alterations  to  be  made  therein  such  as  men- 
tioned in  this  case.  Of  course  much  depends  on  the  eir- 
cunistanoeH  attending  the  transaction. 

It  is  said  that  "  the  agreement  for  insurance  is  com- 
plete when  the  terms  thereof  have  been  agreed  ujwn  be- 
tween the  parties,  and  the  reciprocal  rights  and  obliga- 
tions of  the  insurer  and  the  insured  date  from  that  mo- 
ment, without  reference  to  the  execution  and  delivery  of 
the  policy,  unless  these  new  elements  are  embraced  within 
the  terms  agreed  upon."  May  on  Insurance,  section  44. 
It  is  further  said  by  same  author  in  same  section :  "And 
on  the  completion  of  the  negotiations  the  policy  executed 
in  accordance  therewith,  and  dated  on  the  day  of  the 
completion,  though  not  actually  delivered  till  afterwards, 
or  at  all,  will  take  effect  from  its  date,  unless  some  other 
terms  are  expressly  agreed  upon."  In  the  case  of  Hal- 
lock  V.  The  Com.  Ins.  Co.,  2  Dutcher  (N.  J.)  268,  it  was 
held :  that  "  the  acceptance  of  a  proposal  to  insure  for 
the  premium  offered  is  (he  completion  of  the  negotiation ; 
and  after  it  has  been  forwarded  to  the  agent  of  the  com- 
pany for  delivery  the  contract  cannot  be  rescinded  with- 
out the  consent  of  the  party  insured.  If  the  premium 
is  tendered  to  the  agent  when  application  for  insurance 
is  made,  and  he  does  not  receive  it,  but  says  he  will  con- 
sider it  as  paid,  and  authorizes  the  applicant  to  keep  the 
money  until  the  policy  arrives,  the  contract  will  be  as 
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binding  upon  the  company  as  if  the  money  was  actually  j„„e*Tinn. 
paid  over  to  the  agent.     If  an  insurance  company  take  aj^jj,^  ^^  ^ 
risk  to  commence  previous  to  the  date  of  the  policy,  and  insurance  co. 
the  property  is  destroyed  before  the  policy  is  actually 
executed  and  delivered,  where  there  is  no  fraud  or  con- 
cealment by  the  party  insured,  the  company  will  be  as 
much  bound  as  if  the  loss  occurred  after  the  policy  was 
delivered/' 

It  is  contended  by  the  counsel  for  the  plaintiff  that 
there  is  no  substantial  contradiction  between  witnesses 
Magee  and  Barker ;  "  that  Barker  says  he  sent  the  new 
policies  back  to  Wheeling  at  Magee's  request;  that  Ma- 
gee says  he  requested  him  to  do  so,  but  that  certain  other 
things  were  also  requested  to  be  done  first ;.  that  Barker 
omits  to  state  the  additional  matters ;  that  Magee  states 
the  matter  more  fully ;  that  Barker  does  not  state  that 
Magee  did  not  make  the  additional  requests  which  Magee 
swears  he  did  make ;  that  they  both  agree  there  was  a 
request."  Barker  states  that  he  delivered  the  ix)licy  to 
Magee,  and  that  Magee  at  the  time  delivered  the  said 
boat's  notes  to  him  for  defendant  for  the  premium. 
There  is  much  plausibility  in  the  view  of  plaintift's 
counsel  that  there  is  no  material  contradiction  between 
the  evidence  of  Magee  and  Barker  which  cannot  be 
reconciled.  In  Phillips  on  Ev.,  vol.  3,  Am.  ed.  of  1850, 
it  is  laid  down  that  "  the  testimony  of  witnesses  appa- 
rently inconsistent  is  always  to  be  so  construed  as,  if 
possible,  to  exempt  them  from  the  imputation  of  per- 
jury." But,  under  the  view  I  have  taken  of  the  law  of 
this  case  elsewhere,  it  is  unnecesssary  to  determine  defi- 
nitely this  question — it  is  immaterial. 

It  is  suggested  that  the  policy  was  cancelled.  If  the 
policy  became  of  binding  force  it  could  not  be  cancelled 
by  one  party  without  the  consent  of  another,  ordinarily, 
there  being  no  provision  in  the  policy  for  its  cancella- 
tion. And  even  if  the  defendant  could  cancel  the  pol- 
icy, to  make  the  cancellation  operative  the  plaintiff 
should  have  notice  thereof,  or  else  the  plaintiff  might  be 
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!..«!??-;««    misled,  deceived  and  defrauded*    The  fact  of  any  notice 

June  rem.  '  *> 

Miiier~~ii8e  Ac  ^^  ^^®  Cancellation  of  the  policy  by  the  plaintiff  to  the 
Insurance  Co.  ^J^fendant  is  not  proven,  nor  can  it  be  inferred  from  the 
evidence. 

It  is  also  contended  by  defendant's  counsel  that  the  in- 
surance  for  the  year  stated  in  the  policy  in  suit  was  in 
truth  abandoned  by  mutual  consent.  I  do  not  think 
that  such  abandonment  is  proven,  or  that  it  should  or  can 
be  properly  inferred  from  the  evidence  uijon  the  demurrer. 
In  the  case  of  Nichols  v.  Michael j  23  N.  Y,  264  cited  by 
defendant's  counsel,  it  was  held,  as  stated  in  the  syllabus, 
that  "The  fraudulent  vendee  of  goods  and  his  assignee 
thereof  for  the  benefit  of  creditors,  are  liable  to  a  joint 
action  by  the  vendor  to  recover  possession,  and  that 
the  where  vendee  gave  his  negotiable  promissor\'  note 
for  the  goods  the  vendor  is  not  bound  to  tender  such 
note  at  the  time  of  rescinding  the  contract ;  it  is  suflS- 
cicnt  for  him  to  j)roduce  it  upon  the  trial  and  deliver  it 
to  the  custody  of  the  court."  In  the  case  just  cited, 
Judge  James  said  :  "Whenever  property  is  obtained  from 
another  upon  credit,  with  the  preconceived  design  upon 
the  part  of  the  purchaser  to  cheat  and  defraud  the  ven- 
dor out  of  the  same,  the  vendor,  upon  the  discovery  of 
the  fraud,  may  avoid  the  contract  and  retake  the  prop- 
erty, unless  it  has  passed  to  the  possession  of  a  bona  fide 
holder  for  value.  Such,  I  understand,  was  the  conclu- 
sion of  the  court  when  this  case  was  formerly  before  it. 
18  X.  Y.,  295:  Hall  v.  Xaylor,  18  N.  Y.,  588."  The 
case  last  ciled  was  a  case  of  a  purchase  of  property  uj)on 
a  credit  with  intent  to  cheat  and  defraud  the  vendor,  and 
it  was  held  that  the  vendor  might  avoid  the  contract 
upon  discovering  the  fraud.  The  case  was  not  in  this 
respect  analogous  to  the  case  in  judgment.  Here  no 
fraud  is  alleged  or  proved  against  the  plaintiff,  and  the 
right  to  cancel  or  avoid  the  policy  did  not  exist  without 
consent  of  parties  after  the  policy  became  of  binding 
force.  In  May  on  Insurance,  section  sixty-seven,  it  is 
said :  "It  need  hardly  be  said  that  when  the  contract  has 
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been  once  entered  into  and  becomes  binding  upon  the  junl?Term. 
parties^  it  cannot  be  cancelled  by  either;  nor  can  either^jju^j.  ^^  ^ 
party  withdraw  himself  from  its  obligations  without  the  insurance  Go. 
consent  of  the  other.  And  when  negotiations  are  had 
between  the  parties  with  reference  to  the  abrogation  of  a 
contract,  the  same  rules  apply  as  in  making  the  contracts. 
*  *  The  right  of  cancellation  or  notice  reserved  or 
given  by  the  terms  of  the  policy  to  either  party  should 
be  exercised  with  care  that  the  notice  be  explicit.  A 
mere  notice  of  a  desire  to  cancel,  with  an  agreement  at 
the  same  time  that  the  policy  may  remain  till  the  as- 
sured can  obtain  other  insurance,  is  not  such  an  exercise 
of  the  right  of  cancellation  or  notice  as  will  relieve  the 
company  from  the  obligations  of  the  policy.'^  McAllister, 
Admx.  V,  Neio  England  Mutual  Life  Insurance  Company, 
101  Mass.,  558,  562. 

The  evidence  in  this  cause  is  lengthy  and  voluminous 
and  especially  that  of  Magee  and  Barker,  and  I  have  not 
stated  or  compared  and  analyzed  it  in  this  opinion  be- 
cause unnecessary  and  it  would  make  this  opinion  too 
lengthy.  I  have  contented  myself  with  stating  the  law 
as  applicable  to  the  case,  as  I  understand  it.  The  repor- 
ter will  doubtless  make  a  statement  of  the  case,  from  the 
record,  sufficient  to  make  this  opinion  intelligible  to  the 
case,  as  presented  by  the  demurrer  to  evidence.  Upon 
the  whole  and  for  the  reasons  above  stated,  it  seems  to 
me  that  there  is  no  error  in  the  final  judgment  of  the 
circuit  court  of  the  county  of  Ohio,  rendered  in  this 
cause  on  the  15th  day  of  December,  1873,  and  the  same 
must  be  affirmed  with  costs  and  damages,  according  to 
law,  to  the  defendant  in  error  against  the  plaintiff  in 
evTor. 

Hoffman  and  Moore,  Judges,  concurred. 

Judgment  Affirmed. 
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Miller  v.  Miller. 

July  23, 1875. 

1875.         1.  W.  W.  M.,  one  of  the  members  of  the  firm  of  \V.  W.  Miller  & 
Juue  Term.  q^^  ^^  which  J.  C.  C.  and  others  were    members,  made  the  note 

of  said  firm,  payable  to  R.  M.,  for  the  sum  of  $4,000,  payable  one 
year  after  date,  (the  not^  being  on  its  face  negotiable,)  with  the 
view  and  purpose  of  getting  R.  M.  to  endorse  it  as  an  accommo- 
dation endorner,  so  that  the  said  W.  W.  M.  could  raise  money 
upon  the  note  for  the  use  and  benefit  of  the  firm.  The  said  "\V- 
\V.  M.,  us  an  inducement  to  the  said  R.  M.  to  endorse  the  note, 
assured  the  .said  R.  M.,  that  the  said  firm  was  good,  although  he 
did  not  inform  said  R.  M.  that  J.  C.  C.  was  a  member  of  the  firm, 
and  R.  M,  did  not  know  who  were  the  individual  members  com- 
posing the  firm.  When  the  note  was  endorsed  K.,  at  the  instance 
of  Q.,  who  was  acting  for  said  firm,  cn^^hed  said  note  by  paying 
the  amount  of  its  face.  Q.,  before  K.  cashed  the  note^  told  him 
who  composed  the  said  firm.  The  money  paid  by  K.  for  the  note 
was  applied  to  the  payment  of  the  indebtedness  of  the  firm,  in- 
cluding a  debt  to  said  J.  C.  C.  of  $1,000.  Before  the  note  became 
payable  said  J.  C.  C.  sold  out  his  interest  in  the  firm  to  said  W. 
W.  M.,  and  ceased  to  be  a  partner  in  the  firm,  and  published  no- 
tice of  the  fact  in  a  daily  paper  printed  and  published  in  the  city 
of  Wheeling.  R.  M.  resided  in  the  county  of  Brooke.  K.,  at 
the  instance  of  W.  W.  M.,  a  few  days  before  the  note  became 
payable,  consented  that  the  note  might  be  renewed  with  the  ^aroe 
endorser  for  six  months  longer.  Accordingly,  W.  W.  M.  made 
the  note  of  W.  W.  Miller  &  Co.  to  R.  M.  for  $4,000,  the  amount 
of  the  first  note,  payable  six  months  after  date,  and  signed  the 
name  of  the  firm  of  W.  W.  Miller  &  Co.  thereto,  and  R.  M.  en- 
dorsed the  note,  not  knowing  there  had  been  anj*  change  in  the 
said  firm  as  to  partners,  with  a  view  that  it  might  be  given  to  K. 
in  renewal,  simply,  of  the  original  note  or  debt,  and  without  any 
intention  of  releasing  any  person  liable  for  the  original  note  or 
debt,  and  K.  received  the  last  named  note,  so  signed  and  endorsed, 
simply  as  a  renew-al  of  the  original    note  or  debt,  without  know- 
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ledge  of  there  being  any  change  in  said  firm  ae  to  partnors,  and        1875. 
without  intending,  as  far  as  appears,  to  release  any  person  liable. 


for  the  original  note  or  debt;  but  K.,  when  the  last  note  was  re-  ^^^^^ 
ceived  by  him,  gave  up  to  W.  W.  M.,  the  original  note.  "When  Miller, 
the  last  note  matured  it  was  not  paid,  but  was  protested  for  non- 
payment ;  and  thereupon  K.  brought  suit  thereon  against  all  the 
members  of  the  said  firm  at  the  time  the  original  debt  was  con- 
tracted ;  and  he  also  brought  suit  thereon  against  K.  M.,  the  en- 
dorser, and  recovered  judgment  therefor  against  R.  M.,  and  R.  M. 
paid  the  full  amount  of  the  judgment,  including  debt,  interest 
and  costs.  K.  then  dismissed  the  suit  against  the  members  of 
the  firm,  the  attorney  for  said  J.  C.  C.  paying  the  costs  of  the 
suit — Held  : 

That,  under  the  circumstances  above  stated,  and  as  stated 
in  the  opinion  of  the  Court  in  the  case,  the  members  of 
the  said  firm  of  W.  W.  Miller  &  Co.,  including  the  said  J.  C.  C, 
arc  liable  to  R.  M.  for  the  money  so  paid  by  him  in  assumpsit,  as 
and  for  money  paid  by  him  as  their  security,  for  their  use  and 
benefit. 

Supersedeas  to  a  judgment  of  the  circuit  court  of  Ohio 
county,  rendered  on  the  22d  day  of  January,  1875, 
granted  by  a  Judge  of  this  Court,  on  the  petition  of 
John  C.  Campbell.  The  other  facts  appear  in  the  opinion 
of  the  Court. 

The  Hon.  Thayer  Melvin,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Joseph  H.  Pendleton  and  Daniel  Lamb,  for  the  appel- 
lant. 

C.  W.  B.  Allison  and  William  P,  Hubbard  for  the  ap- 
pellee. 

Raymond,  President  : 

This  is  an  action  of  trespass  on  the  case  in  assumpsit, 
brought  in  the  circuit  court  of  the  county  of  Ohio,  on 
the  25th  day  of  April,  1873,  by  the  plaintiff  (Robert 
Miller,)  against  the  defendants  (William  W.  Miller, 
William  J.  Bates,  Jr.,  Thomas  Moorehead,  Samuel  M. 
Darrah,  John  C.  Campbell,  and  John  Scott,  late  partners 
in  business  under  the  firm  name  and  style  of  W.  W. 
Miller  &  Co.) 


Miller 
Billier. 


644  SUPRBME  COURT  OF  APPEALS 

June 'r^rm.  '^^®  i^^^  count  in  the  declaration  alleges  "that  the  de- 
"fendants  on  the  11th  day  of  March,  1871,  at  Wheeling, 
in  Ohio  county,  made  and  signed  their  certain  note  in 
writing,  by  their  said  firm  name,  bearing  date  the  day 
and  year  aforesaid,  and  thereby  promised  to  pay  to  the 
plaintiff,  six  months  after  date  thereof,  the  sum  of  $4000.00 
negotiable  and  payable  at  the  ^Merchants  National  Bank, 
of  West  Virginia,  at  Wheeling'  for  value  received,  and 
then  and  there  delivered  the  note  to  the  plaintiff ;  that 
afterwards,  when  the  note  became  payable  it  was  presen- 
ted at  the  place  of  payment  and  payment  thereof  duly  re- 
quired, but  that  payment  of  the  note  in  whole,  or  in  part, 
was  not  made  by  any  of  the  defendants,  <fec." 

The  second  count  is  based  on  a  $200  note  dated  Ist 
ot  March,  1871,  made  to  plaintiff  by  same  firm  name, 
payable  six  months  after  date,  at  the  same  bank. 

Each  of  the  counts  allege  that  each  of  the  notes  was 
duly  protested,  &c. 

The  third  count  is  based  on  a  note  of  same  firm  for 
$4000.00  made  to  plaintiff  on  the  11th  day  of  March, 
1870,  and  payable  one  year  after  date  at  the  "Wheeling 
Savings  Institution"  for  value  received. 

The/owr^A  and  fifth  counts  are  the  common  counts  in 
assumpsit  for  work  and  labor,  goods  and  chattels  sold  and 
delivered,  and  for  money  lent  and  advanced  to  and  paid, 
laid  out  and  expended  for  the  defendants  at  their  request 
and  for  money  had  and  received  for  the  use  of  the  plain- 
tiff and  for  monev  due  on  an  account  stated.  The 
plaintift  filed  with  his  declaration  an  account ;  and 
among  other  items  is  this:  "1872 — For  amount  paid  A. 
Wilson  Kelly,  as  your  security  or  endorser,  upon  your 
note  for  your  accommodation  $4,467.04." 

An  office  judgment  and  writ  of  enquiry  was  regularly 
obtained  at  rules,  and  afterwards,  on  the  7th  day  of  No- 
vember, 1873,  the  defendants  Bates,  Jr.,  and  Campbelb 
appeared  in  court  and  on  their  motion  the  judgment  en- 
tered against  them  in  the  clerk's  office  was  set  aside  and 
they  pleaded  non-assurnpait  on  which  issue  was  joined,  and 
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the  defendant  Campbell  filed  at  the  same  time  an  affida-  j^JI  T^rni. 
vit  denying  the  partnership  alleged  in  the  declaration,  at      ~^ 
the  date  of  the  note  dated  the  11th  day  of  March,  1871;  but      ju^i^^^ 
no  affidavit  was  filed  denying  the  partnership  alleged  in 
the  third  count  of  the  declaration  on  the   8th   day  of 
March,  1870. 

This  last  named  note  became  payable  on  the  11th  day 
of  March,  1871,  allowing  the  three  days  of  grace  to 
which  it  was  entitled. 

On  the  20th  day  of  November,  1874,  a  jury  was  duly 
selected  and  sworn  to  try  the  issue  joined,  and  the  jury 
having  heard  the  evidence,  the  defendants  demurred 
thereto  and  the  plaintiff  joined  in  the  demurrer.  And 
the  jury  found  for  the  plaintiff*  and  assessed  his  damages 
at  $5,034.89,  being  the  aggregate  of  principal,  and  in- 
terest of  said  damages  to  the  said  20th  day  of  Novem- 
ber, 1874,  "if  the  court  is  of  opinion  upon  the  demurrer 
to  the  evidence  that  the  law  is  for  the  plaintiff^,  otherwise 
we  find  for  the  defendants." 

Afterwards,  on  the  23d  day  of  January,  1875,  the 
court  overruled  the  demurrer  to  the  evidence  and  gave 
judgment  for  the  plaintiff  for  said  sum  of  $'),034.89  the 
amount  so  found  by  the  jury  with  interest  thereon  from 
the  20th  of  November,  1874,  until  paid  and  the  costs  of 
the  suit.  To  this  judgment  the  defendant,  Campbell, 
obtained  a  supersedeas  from  one  of  the  Judges  of  this 
Court,  in  vacation,  and  it  is  now  to  be  determined  whether 
the  circuit  court  erred  in  its  said  judgment. 

All  the  evidence  adduced  at  the  trial  is  fully  stated  in 
the  demurrer  to  the  evidence,  by  which  it  appears,  sub- 
stantially, that  on  the  8th  day  of  March,  1870,  all  the  de- 
fendants were  partners  in  business  under  the  firm  name  and 
style  of  W.  W.  Miller  &  Co.,  and  that  the  said  firm  was 
then  indebted  in  their  business,  and  with  the  view  and 
purpose  of  raising  money  to  liquidate  that  indebtedness, 
the  defendant,  W.  W.  Miller,  the  active  business  man  of 
the  firm  in  its  financial  department,  made  the  negotiable 

promissory  note  of  the  firm  in  these  words,  viz : 
69 
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June^Twm.  "WHEELING,  W.  Va.,  8th  March,  1870. 

Miller  ^^^  Y^^^  after  date  we  promise  to  pay  to  the  order  of 

^icT,      Robert   Miller   four   thousand  dollars,  at  the  Wheeling 
Savings  Institution,  value  received. 

W.  W.  Miller  &  Co." 
"Endorsed,  Robert  Miller, 
A.  AV.  Kelly." 

and  procured  the  plaintiff,  for  the  accommodation  of  said 
firm,  to  endorse  said  note ;  that  when  the  note  was  so  en- 
dorsed, it  was  taken  by  said  W.  W.  Miller,  and  placed 
by  him  in  the  hands  of  one  Quarrier,  the  treasurer  of 
said  Savings  Institution,  to  dispose  of  at  10  per  cent, 
discount,  for  money  for  the  use  of  said  firm  ;  that  said 
Quarrier  did  procure  A.  Wilson  Kelly  to  take  said  note, 
and  pay  the  cash  therefor  at  the  rate  of  ten  per  cent,  in- 
terest, the  interest  payable  in  six  and  twelve  months,  for 
which  two  negotiable  promissory  notes  were  made  in  the 
same  manner,  payable  to  plaintiff,  and  by  him  endorsed, 
for  the  accommodation  of  said  firm,  the  same  as  the  other 
note.  It  is  unnecessarv  to  notice  the  two  hist  named  in- 
teres t  notes,  as  they  were  paid  at  or  about  maturity. 

It  appears  that  at  the  time  plaintiff  endorsed  said  notes, 
that  he  did  not  know  who  composed  said  firm;  that  he 
endorsed  them  at  the  instance  of  said  W.  W.  Miller,  who 
before,  and  at  the  time,  assured  plaintiff  that  the  firm 
was  good ;  that  the  four  thousand  dollars  paid  by  Kelly 
for  the  said  note,  to  Quarrier,  for  said  firm,  was  applied 
to  the  payment  of  the  debts  thereof,  $1,000  of  which 
was  paid  to  the  defendant  Campbell,  on  a  debt  due  him 
by  the  firm  for  money  loaned;  that  Kelly  before  and 
about  the  time  he  cashed  the  note  enquired  of  said  Quar- 
rier who  were  the  members  of  said  firm,  and  Quarrier 
told  him  who  they  were,  but  Kelly,  at  the  trial,  when  he 
gave  his  evidence,  had  forgotten  their  names ;  that  at  the 
maturity  of  the  note,  or  about  that  time,  said  W.  W. 
Miller  went  to  Kelly  and  said  to  him,  that  "they"  would 
like  to  rencNV  it  for  six  months,  w^ith  the  same  indorse- 
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ment^  for  the  company,  and  Kelly  told  him  there  would 

be  no  objection  to  it,  and  there  was  another  note  drawn      MiueT 

up,  signed  by  said  W.  W.  Miller,  with  said  firm  name,      Miiier. 

and  sent  to  plaintiff  for   endorsement,  and  when  it  was 

returned,  Kelly  took  it   and  gave  up  the  old  one  for  the 

same  amount.     The  .last   named  note  is  in  these  words, 

viz: 

"$4,000.00.         Wheeling,  W.  Va.  IVLirch  11,  1871. 

Six  months  after  date  we  promise   to  pay  to  the  order 

of  Robert  Miller,  four  thousand   dollars,  negotiable  and 

payable  at  the  Merchants  National  Bank  of  West  Va., 

vahie  received. 

W.  W.Miller  &  Co." 

"Endorsed,  Robert  Miller." 

That  at  the  same  date  there  was  another  $200  nego- 
tiable promissory  note  drawn  up  and  signed  by  said  W. 
AV.  Miller  with  said  firm  name  and  endorsed  by  plaintiff 
at  the  same  time,  payable  six  months  after  date  for  the 
interest  on  the  $4000.00  note  which  was  also  delivered  to 
Kelly  at  the  same  time  of  the  $4000.00  note  :  that  some 
months  after  the  8th  of  March,  1870,  before  the  note 
matured,  defendant  Campbell,  sold  out  his  interest  in 
said  firm  to  defendant,  W.  W.  Miller,  and  from  that 
date  ceased  to  be  a  member  of  the  firm,  but  the  firm 
name  continued  the  same  as  before ;  that  plaintiff  at  the 
time  of  the  renewal  of  said  $4000.00  note,  did  not  know 
that  defendant  Campbell  was  ever  a  member  of  said  firm; 
that  said  Campbell  published  in  the  Daily  Wheeling  In- 
telligencer of  December  5,  1870,-  a  newspaper  printed 
and  published  in  the  city  of  Wheeling,  a  notice  which 
is  in  the  words  following,  viz :  "Notice — I  have  this 
day  sold  my  interest  in  the  firm  of  W.  W.  Miller  & 
Co.,  to  W.  W.  Miller  and   have  no  further   interest  in 

said  firm. 

J.  C.  Campbell." 

There  is  no  evidence  showing  or  tending   to    show 

that  either  Kelly    or  plaintiff  could   have   had  notice 
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june^Term.  ^^^^  Campbell  had  ceased  to  be  a  member  of  said  firm 
-except  the  simple  publication  of  said  notice  in  said  "Daily 
Intelligencer."  That  plaintiff  did  not  reside  in  the  city 
of  Wheeling,  but  resided  in  the  county  of  Brooke.  It  is 
also  proven  by  the  evidence  of  W.  W.  Miller,  substan- 
tially, that  there  was  no  secret  abeut  Campbell  becom- 
ing a  partner  in  the  firm ;  that  "it  was  known  generally" 
that  each  of  said  firm  notes  were  signed  by  said  W.  SV, 
Miller  with  the  firm  name  and  there  is  no  evidence  in 
the  case  tending  to  prove  that  said  Campbell  authorized 
said  W.  W.  Miller,  or  any  of  the  partners,  to  sign  said 
firm  name  in  any  manner  so  as  to  bind  him  after  his  re- 
tirement from  the  firm  as  a  partner ;  or  that  he  had  any 
knowledge  of  the  note  given  in  renewal  of  the  first 
$4000.00  note  until  after  its  maturity.  After  the  ma- 
turity of  the  last  note  and  the  protest  thereof  suit  was 
brought  thereon  by  said  Kelly  against  the  firm  of  \V.  W. 
Miller  &  Co.,  including  Campbell,  for  the  recovery  there- 
of; and  afterwards  and  during  the  pendency  of  the  first 
named  suit,  suit  was  also  brought  by  Kelly  against  the 
plaintiff  to  recover  the  amount  thereof  and  judgment 
was  had  against  the  plaintiff  for  the  same  and  very 
shortly  afterwards  he  paid  the  full  amount  of  the  recov- 
ery which  then  amounted,  principle  and  interest  and 
costs,  in  the  aggregate  to  $4,467.04.  This  payment  was 
made  September  2,  1872.  There  is  no  evidence  in  the 
case  tending  to  show  or  from  which  it  can  be  reasonably 
inferred  that  it  was  the  purpose  or  intention  of  Kelly  or 
plaintiff  to  change  the  character  of  the  debt  by  the  re- 
newal, or  to  release  any  person  bound  for  the  debt,  fur- 
ther than  the  simple  making,  endorsement  and  deliver}* 
of  the  renewal  note,  under  the  circumstances  above 
stated;  nor  does  it  in  any  wise  appear  that  it  was  the 
agreement  or  understanding  of  either  Kelly  or  plaintiff 
ihat  the  renewal  note  w-as  made,  endorsed  and  delivered 
to  Kelly  in  satisfaction  of  the  original  debt  or  note, 
further  than  may  be  properly  inferred  from  the  transac- 
tion. 
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the  possession  of  W.  W.  Miller,  in  his  safe,  with  ihe  iHii^ 
other  papers  of  said  firm,  until  about  the  time,  or  after,  Milier. 
plaintiff  paid  the  money  as  aforesaid,  at  which  time  one 
of  the  counsel  of  plaintiff  procured  it  from  among  said 
firm's  papers,  as  may  be  inferred,  for  the  benefit  of  plain- 
tiff,  so  far  as  it  could  properly  benefit  him  in  legal  pro- 
ceedings against  the  defendants,  including  Campbell. 

It  further  appears  that  the  suit  of  Kelly  against  the 
defendants  was  dismissed  after  the  plaintiff  paid  the 
money,  as  afoi'esaid,  and  that  the  costs  of  the  last  named 
suit  were  paid  by  one  of  the  counsel  of  defendant  Camp- 
bell. 

I  have  given  the  substance  of  the  material  facts  in  this 
case. 

This  case  being  upon  a  demurrer  to  evidence  filed  by 
the  defendants  this  Court  must  construe  the  evidence 
most  favorable  to  the  demurrec. 

It  cannot  be  denied  that  Campbell,  whether  he  was  a 
dormant  or  ostensible  partner  in  the  firm  of  VV.  W.  Mil- 
ler &  Co.,  was  liable  for  the  debt  which  the  note  of 
the  11th  of  March,  1871,  was  given  in  renewal  of,  and 
he  was  so  liable  as  one  of  the  principal  debtors.  The 
plaintiff,  as  endorser  and  the  defendants,  were  all  liable 
to  Kelly  for  the  amount  of  said  debt,  but  as  between  the 
plaintiff  and  the  defendant,  the  plaintiffs  stood  in  the  re- 
lation of  security  for  them.  If  when  the  note  for  the 
debt  matured  the  plaintiff  had  then  paid  it,  as  he 
had  the  right  to  do,  there  can  be  no  question  but  that  all 
the  defendants  would  have  been  liable  to  the  plaintiff 
for  the  full  amount  so  paid  by  him.  But  does  the  fact  of 
the  giving  of  the  renewal  note  and  the  payment  by  him 
afterwards,  under  the  circumstances,  deprive  him  of  the 
right  of  recovery  from  the  defendants,  including  the  de- 
fendant Campbell?  No  question  as  to  the  liability  of 
any  of  the  defendants  is  made  or  argued  before  us  except 
as  to  defendant  Campbell,  and  I  presume  none  could  be 
made.     In  the  case  of  Moses   v.  Trice,    21  Gratt.,  556, 
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junl?Term.  J"<Jgc  Staples,  III  delivering  the  opinion  of  the  court,  on 
"pages  567  and  568,  said  :  "As  before  stated,  the  original 
loan  was  made  in  1863  or  1864,  and  note  given  for  its  re- 
payment which  was  renewed  from  time  to  time.  The  last 
note  being  dishonored,  there  is  nothing  to  prevent  a  re- 
sort to  the  original  consideration.  Upon  familiar  prin- 
ciples, if  a  note  is  taken  as  a  conditional  payment,  or  in 
renewal,  and  is  not  duly  paid  or  discharged,  the  original 
debt  revives;  and  this  principle  applies  to  every  renewal 
which  is  but  a  continuation  of  the  same  debt.  Nor  is  it 
material  whether  the  note  or  bill  be  given  for  a  prece- 
dent or  contemporary  debt ;  in  neither  instance  will  it 
operate  as  an  extinguishment  or  payment,  unless  it  be 
so  accepted  by  the  creditor.  If  not  paid  at  maturity,  the 
creditor  may  sue  upon  it,  or  upon  the  original  cause  of  . 
action."  He  cites,  as  authority.  Story  on  Bills,  section 
418;  Byles  on  Bills,  284;  2  Parsons  on  Bills  and  Notes, 
156;  5  Robinson's  (new)  Practice,  845;  Fm-viera^  Bank 
V.  Mutual  Assurance  Society,  4  Leigh,  69 ;  Parker  r. 
Cousins,  2  Gratt.,  372.  In  the  case  of  Parker  v,  CousinSj 
above  cited,  it  was  held,  "Partners  make  a  note,  and 
then  the  partnership  is  dissolved.  The  partner  who  is 
authorized  to  settle  up  the  business  of  the  partnership 
cannot  renew  the  note  in  the  partnership  name  so  as  to 
bind  the  other  partner.  In  such  a  case,  tliough  the  last 
note  does  not  bind  the  partner  who  has  not  executed  it, 
the  first  note  is  still  a  valid  security  as  against  him, 
though  it  was  surrendered  when  the  last  note  was  taken. 
The  renewed  not^  being  made  in  the  partnership  name, 
it  cannot  be  inferred  that  the  creditor  intended  to  release 
the  partner  who  did  not  execute  it,  and  look  alone  to  the 
party  who  renewed  the  note  for  payment.  The  taking 
a  new  security  from  one  of  two  joint  debtors  will  release 
the  other,  if,  in  any  case,  only  where  there  is  an  agreement 
by  the  creditor,  express  or  implied,  that  he  shall  be  re- 
leased." This  case  w^as  ably  argued  and  seems  to  have 
been  well  considered.  Judge  Stanard  delivered  the 
opinion  of  the  court,  and  on  pages  387  and  388  he  says: 
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"There  being  a  valid  debt,  existing  at  the  dissolution  of 
the  partnership  of  Wyche  &  Parker,  the  question  is,  was      ^JHeT 
anything  which  has  since  occured  absolved  Parker  from      Miller, 
the  responsibility  ?     The  elaborate  argument  of  the  coun- 
selfor  the  plaintiff  in  error,  though  most  creditable  to  his 
industry  and  ingenuity,  is  unavailing  to  justify  an  affirma- 
tive answer  to  this  question,  without  entering  into  the  en- 
quiry whether  in  any  case  the  unperformed  promise,  oral 
or    written,    by   one   of  two    already   bound   for   the 
same  debt,  by  a  like  promise  to  the  same  party,  can  dis- 
charge, or  be  pleaded  or  used  in  evidence  to  bar  the  legal 
remedy  on  the  original  promise,  I  think  it  maybe  safely 
affirmed,  on  principle  and  authority,  that  such  discharge 
will  not  be  eflfected,  nor  such  bar  created,  unless  the  par- 
ties making  and  accepting  the  new  promise  intended  or 
stipulated  that  such  discharge  or  bar  to  the  former  assump- 
sit should  be  the  consequence  of  the  making  and  accep- 
tance of  the  new  renewal  promise.     The  new  note  given 
by  Wyche  in  the  name  of  the  old  partnership  (whether 
the  new  note  propria  vigorey  in  strict  law^  bound    Parker 
or  not)  is  plenary  evidence  that  neither  Cousins  or  Wyche 
stipulated  or  expected,  or  intended  to   discharge  Parker 
from  his  responsibility  for  this  debt.^'     See  also   Lazier 
V.  Narin,  3  W.  Va.,  622,  627 ;  McGuire  v.  Gadsby,  3  Call, 
234 ;  Farmers^  Bank  v.  M.  A,  Society,  4  Leigh,  69,  88  ; 
Story  on  Promissory  Notes,  section  389 ;  Robinson  (new) 
Practice,  vol.  5,  841  to  865,  inclusive.     The  evidence  in  . 
the  case  at  bar  is  plenary  that  neither  Kelly  or  the  plain- 
tiff stipulated,  or  expected  or  intended  to  discharge  from 
responsibility,  in  the  making,  endorsing,  &c.,  the   note 
given  in  renewal  any  member  of  the  firm  or  person  who 
was  liable  for  the  original  debt.  Kelly  and  plaintiff  each 
clearly  had  no  knowledge  of  any  change  in  the   firm  of 
W.  W.  Miller  &  Co.      They  each  evidently  supposed 
that   all  persons  who  were  parties  to  the  original  note 
were  parties  to  the  last  note,  and  the  only  thing  contem- 
plated or  intended  was  the  extension  of  time  of  payment. 
The  renewal  note  for  $4,000  was  not  a  new  debt  and  was 
not  taken  and  received  in  satisfaction  of  the  old   debt. 
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JnneTiim.  -^^^  tilings  and  persons  connected  with  the  original  debt 
"were  intended  by  Kelly  and  plaintiff  each  to  remain  and 
continue  as  before,  except  the  time  of  payment.  This 
it  seems  to  me  is,  from  the  evidence,  beyond  ques- 
tion. The  plaintiff,  when  he  endorsed  the  last  note 
had,  under  the  circumstances,  the  right  to  suppose  and 
believe  that  there  was  no  change  in  the  said  firm  and  he 
acted  on  that  supposition,  as  may  be  fairly  and  justly 
inferred. 

If,  under  the  authorities  cited,  the  renewal  note  did 
not  satisfy  and  discharge  the  original  note  or  debt  who 
did  satisfy  and  discharge  it?  The  answer  is,  the  plain- 
tiff. How  did  he  satisfy  and  discharge  it?  The  answer 
is,  with  his  own  money.  Who  were  benefitted  by  its 
payment?  The  answer  is  the  defendants,  including 
Campbell,  because  if  the  original  debt  was  in  existence 
against  all  the  defendant*  until  actually  paid  by  plain- 
tiff, then  it  must  be  considered  that  the  plaintiff  sis  se- 
curity for  the  debt  which  was  in  fact  the  debt  of  all  the 
defendants  paid  the  same  to  Kelly  for  the  use  and  bene- 
fit of  the  defendants.  And  the  plaintiff  was  entitled  to 
his  action  against  the  defendants,  including  Campbell, 
for  money  paid  as  their  security  for  their  use  and  benefit* 
This  case  is  unlike  the  case  of  Watennan  Palmer  t?.  Rich- 
ard H,  Dodge,  4  Ohio  State,  21,  and  it  seems  to  rac,  is, 
clearly  distinguishable  from  it  on  principle.  There,  the 
endorser  of  the  last  note  was  not  a  party  to,  or  in  any 
wise  liable  for  the  original  debt,  as  in  the  case  before  us. 
The  opinion  of  Judge  Ranney,  delivered  in  that  case,  is 
certainly  able  and  is  probably  correct  law  when  applied 
to  the  facts  of  the  case  in  which  it  was  delivered. 

For  the  foregoing  reasons  the  said  judgment  of  the 
circuit  court  must  be  affirmed  with  costs  and  damages 
according  to  law. 

Hoffman  and  Moore,  Judges,  concurred. 

Judgment  Affirmed. 
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Dresser  v.  Transport ation  Company. 

July    27,    1876. 

1.  In  an  action  at  law,  where  the  defendant  appears  and  pleads  the         1875. 

general  issue,  and  the  plaintiff  introduces  all  his  evidence  in  '^""^  Term. 
chief  to  the  jury,  and  then  rests  his  case,  and  the  defendant 
moves  the  court  to  exclude  the  evidence  from  the  jury  upon  the 
ground  that  there  is  a  material  variation  between  the  declaration 
and  the  proof,  if,  from  the  whole  evidence,  it  clearly  appears  to 
the  court  that  the  plaintiff 's  said  evidence  fails  to  support  the 
issue  on  the  part  of  the  plaintiff,  the  court  should  exclude  the 
evidence  from  the  jury.  In  such  case  the  court  should  regard 
the  party  moving  to  exclude  the  evidence  in  the  light  of  a  demur- 
rant, and  the  party  adducing  the  evidence  in  the  light  of  a  de«- 
murree,  although  there  is  in  fact  no  demurrer.  The  court  should 
consider,  upon  such  motion,  the  plaintiff's  evidence  with  all  the 
favor,  and  give  it  all  the  force  and  draw  therefrom  all  the  infer- 
ences, it  would  be  entitled  to  if  there  was  a  demurrer  filed  thereto 
by  the  party  making  the  motion  to  exclude  the  evidence.  And 
in  such  case,  if,  in  the  judgment  of  the  court,  according  to  the 
rules  governing  demurrers  to  evidence,  the  party  offering  the 
evidence  would,  on  a  demurrer  thereto  by  the  opposite  party,  be 
entitled  to  judgment  thereon  in  his  favor,  then  the  court  should 
not  exclude  the  evidence  from  the  jurj'. 

2.  In  an  action   of  assumpsit  brought  to  recover  the  value  of  oil 

claimed  by  the  plaintiff,  (the  declaration  containing  no  good 
counts  except  the  common  counts,)  which  was  in  the  possession 
of  defendant  at  the  time  the  action  was  brought,  and  which  had 
not  been  sold  or  in  anv  wav  tortiouslv  disposed  of  bv  the  defend- 
ant.  and  which  came  into  the  possession  of  the  defendant  as  a 
common  carrier,  and  not  wrongfully,  it  was  error  in  the  court 
below  to  instruct  the  jury  that  if  they  believed  from  the  evidence 
that  the  said  oil  was  the  property  of  the  plaintiff,  it  was  their 
duty  to  find  a  verdict  for  the  plaintiff  for  the    value    of  the  oil, 
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1875.  there  not  being  evidence  before  the  jury  tending  to  prove  a  sale 

of  the  oil  by  the  plaintiff  to  the    defendant,  but    the  evidence 


Dressor  clearly  proving  that  there  had  been  no  such  sale,  and  that  the  de- 

TrnnsportntioD        fendant  had  only  refused  to  deliver  the  oil  to  plaintiff  on  demand, 
><>nipan>.  under  the  peculiar  circumstances  shown  by  the  evidence,  as  stated 

in  the  opinion  of  the  Court  in  this  cause.  In  such  case,  and  under 
such  a  state  of  facts  the  plaintiff  was  not  entitled  to  recover  the 
value  of  the  oil  upon  the  common  counts  for  oil  sold  acd  deliy- 
ered  to  the  defendant  by  the  plaintiff,  or  for  monc\'  had  and  re- 
ceived by  the  defendant  for  the  U3e  of  the  plaintiff— there  not 
l;eing  any  sufficient  and  proper  special  count  in  the  declaration 
covering  the  case. 

3.  In  a  deed  of  assignment  or  conveyance  of  leases  from  M.  &  W.  to 
A.  &  S.,  the  sixth  clause  is  in  these  words,  viz  :  '*  Also  all  our 
right,  title  and  interest  of,  in  and  to  the  engines,  boilers,  tanks, 
tubing,  derricks  and  all  other  fixtures  and  personal  property  situ- 
ate upon  and  appertaining  to  the  above  leasehold  interest  and 
well,  to  us  belonging,"  &c.  This  clause  did  not  pass  or  convey  to 
A.  &  S,  the  oil  of  M.  &  "W.  that  was  in  the  oil  tanks  at  said  well 
at  the  date  of  said  deed,  although  it  was  on  the  leasehold  ei^iaie, 
as  it  did  not  ''appertain  to  the  leasehold  interest"  which  wascon- 
veved. 

Appeal  from,  and  supersedeas  to,  ei  judgment  o{  the  cir- 
cuit court  of  Wood  countv,  rendered  on  the  2d  dav  of 
July,  1874,  in  a  suit  therein  pending  between  S.  R. 
Dresser,  plaintiff,  and  The  AVest  Virginia  Transporta- 
tion Company,  defendant.  The  appeal  was  allowed  on 
the  petition  of  the  defendant.  The  opinion  of  the  Court 
contains  a  statement  of  the  case. 

The  Hon.  Charles  S.  Lewis,  judge  of  the  second  judi- 
cial circuit,  presided  at  the  trial  below. 

Walter  S.  Sa7i(J^  for  the  appellant. 

There  was  no  appearance  for  the  appellee. 

Haymoxd,  President  : 

This  is  an  action  of  trespass  on  the  case  in  assumpsit 
brought  in  the  circuit  court  of  the  county  of  Wood. 

The  first  count  in  the  declaration  alleges  that  on  the 
loth  day  of  June,  1871,  the  defendant,  in  consideration 
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that  a  certain  firm,  trading  under  the  name  of  Wright  &  j„„|fxeritt. 
McCandless,  "had,  at  their  special  instance  and  request,      ©i^r 
delivered   to  said  defendant,  a   large  quantity  of  crude  Trnu^iK.rtaaDii 
^il,   to-wit :    fifty   barrels    of  oil  in  tanks  at  Prospect,    ^«npa°y- 
Roth,  and  Thomas  &  Dresser  wells,  they,  the  said  de« 
fendants,  undertook  and  faithfully  promised  to  re-deliver 
to  said  Wright  &  McCandless,  or  their  order,  said  oil  on 
demand ;  and   w^iereas  the   said  Wright  &  McCandless 
did  demand   and  order  said   oil  to  be  delivered  to  the 
plaintifi,  to-wit :  on   the  day  and  year    aforesaid  ;     yet 
the  defendant,  though  often    requested  to-wit:    On  the 
loth   day  of  June,   1871,  to  re-deliver  said   oil  to  the 
plaintiff  as  requested  by  said  Wright  &  McCandless,  re- 
fused so  to  do." 

The  second  count  is  somewhat  like  the  first,  except 
that  it  does  not  allege  that  Wright  &  McCandless  or- 
dered defendant  to  deliver  the  goods  to  plaintiff,  and 
<?xcept  also  it  alleges  that  the  defendant  failed  to  deliver 
the  oil  to  either  Wright  &  McCandless  or  plaintiff". 

The  third  count  alleges  that  defendant  was  on  the  loth 
day  of  June,  1871,  indebted  to  the  plaintiff*  in  the  sum 
of  $500,  for  the  price  and  value  of  goods  and  chattels, 
and  crude  oil  then  and  there  sold,  and  delivered  by  the 
plaintiff*  to  the  defendant,  at  its  request,  and  in  $500 
for  money  then  and  there  paid  by  the  plaintiff  for  the 
use  of  the  defendant  at  its  request ;  and  in  $500  for 
monev  received  bv  the  defendant  for  the  use  of  the 
plaintiff,  and  in  $500  for  money  found  due  from  defend- 
ant to  plaintiff,  on  an  account  stated  between  them. 

There  was  no  demurrer  filed  to  the  declaration,  but  the 
defendant  appeared  to  the  action  and  plead  noncw«?*7n/)«i7, 
on  which  issue  was  joined. 

Afterwards  on  the  1st  of  July,  1874,  a  jury  was  duly 
selected  and  sworn  to  try  the  issue  joined,  and  the  jury 
found  a  verdict  in  favor  of  plaintiff  for  $166.52,  and  on 
the  2d  day  of  July,  1874,  the  court  rendered  judgment 
upon  the  verdict  of  the  jury  for  the  amount  thereof,  and 
costs  in  favor  of  plaintiff^  against  defendant. 
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juneTirm.       During  the  trial  of  the  cause  the  defendant  took  three 
5i^r     several  bills  of  exception  to  opinions  and  rulings  of  the 

Transportation^^  ^^^^  • 

compony.  gy  the  Jirst  bill  of  exceptions  it  appears  that  the  plain- 
tiff proved  before  the  jury  that  on  or  about  the  1st  of 
June,  1871,  the  firm  of  Wright  &  McCandless,  by  writ- 
ten contract,  not  offered  in  evidence,  by  plaintiff,  sold  to 
George  W.  Alexander  and  John  A.  Steele,  all  their  in- 
terest in  certain  oil  wells,  known,  respectively,  as  the 
Thomas  &  Dresser  wells,  the  Prospect  well,  and  the  Roth 
well,  and  that  at  the  time  of  the  sale  the  oil  then  on 
hand  in  tank,  at  said  wells,  was  not  sold ;  that  at  the  time 
of  the  sale,  or  a  day  or  two  afterwards,  measurement  ^ras 
had  at  the  tanks,  and  the  oil  therein  claimed  by  Wright 
&  McCandless,  was  as  follows :  In  the  Prospect  well, 
21.77  barrels  of  35°  gravity;  in  the  Thomas  &  Dresser 
well,  17  barrels,  and  in  the  Roth  well,  10.24  barrels,  of 
31°  gravity ;  that  the  measurement  was  made  by  the  par- 
ties to  said  sale,  none  of  the  defendant's  agents  being 
present ;  that  at  the  time  of  the  sale  the  said  Alexander 
and  Steele  and  one  B.  H.  Thomas,  (who  w'cre  known  as 
the  Alexander  Petroleum  Company,)  took  possession  of 
the  wells,  and  retained  posse&sion  thereof  until  after  the 
1st  day  of  July,  1871,  pumping  oil  into  the  said  tanks; 
that  on  the  15th  day  of  June,  1871,  the  said  firm  of 
Wright  &  McCandless,  delivered  to  the  plaintiff  a  paper 
writing,  directed  to  Messrs.  Alexander,  Thomas  &  Steele 
in  these  words  and  figures,  viz : 

"West  V.  Transp.  Co.: 

You  may  settle  with  Mr.  S.  R.  Dresser  for  our  share 
of  oil  in  tank  at  Prospect,  Roth  &  Dresser  wells  to  June 
1,  1871.    June  15,  1871. 

"Wright  &  McCaxdless  ;" 

That  a  day  or  two  thereafter,  the  plaintiff  presented  the 
said  paper  to  Mr.  Alexander,  one  of  the  parties  to  whom 
it  was  addressed  who  refused  to  accept  it ;  that  after 
some  negotiations,  the  plaintiff  and  said  Alexander  and 
McCandless   of    the    firm    of  Wright    &  McCandles?^, 
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agreed  to  change  the  said  paper  writing  by  directing  the  june*Term. 
same  to  the  defendant  and  thereupon  the  words  "Messrs.  Dn^r 
Alexander^  Thomas  &  Steele"  therein,  were  erased  by  Treniporution 
running  a  pen  through  the  same  and  the  words  "West  ^"^P^^y- 
V.  Transp.  Co."  inserted  in  lieu  thereof;  that  thereupon, 
the  plaintiff  accompanied  by  Alexander  and  McCand- 
less,  went  to  the  office  of  defendant  and  gave  the  said  pa- 
per writing  to  one  John  M.  Brown,  the  defendant's  book 
keeper  in  the  absence  of  its  managing  agent,  M.  C.  C. 
Church ;  that  Alexander  told  Brown  to  make  up  the 
division  of  the  oil  when  shipped  and  that  the  plaintiff 
was  entitled  to  the  share  of  Wright  &  McCandless,  and 
the  said  paper  writing  was  left  with  said  Brown  for 
Church  to  see  on  his  return;  that  it  was  also  proven  that 
at  the  time  last  mentioned  the  defendant  had  not  posses- 
sion of  any  portion  of  the  oil  in  dispute,  but  that  it 
constituted  parts  of  larger  quantities  in  the  tanks  at  the 
several  wells  mentioned  in  said  paper  writing,  and  was 
in  possession  of  the  Alexander  Petroleum  Company  ; 
that  in  the  latter  part  of  June,  1871,  the  Alexander  Petro- 
leum Company  shipped  through  the  pipei  lines  of  the  defen- 
dant from  the  wells  aforesaid,  the  oil  therein  contained, 
to  the  tanks  of  the  defendant  at  Petroleum,  among  which 
were  the  oils  so  claimed  as  aforesaid ;  that  after  such 
shipment  the  plaintiff  on  the  first  day  of  July,  1871, 
applied  to  M.  C.  C.  Church  the  managing  agent  of  de- 
fendant and  demanded  from  him  the  oil  claimed  by  him 
to  be  due  under  and  by  virtue  of  the  said  paper  writing; 
that  said  Church  replied  that  the  defendant  had  the  oil, 
but  that  the  Alexander  Petroleum  Company  had  given 
the  defendant  notice,  both  verbal  and  written,  that  they 
claimed  all  the  oil  shipped  from  said  wells,  and  that  he 
(Church)  as  the  agent  of  the  defendant  could  not  recog- 
nize the  directions  of  any  person,  except  those  who  shij>- 
ped  the  oil ;  that  Church  knew  of  plaintiff's  claim  be- 
fore receiving  the  said  notice,  and  he  had  consulted  de- 
fendant's counsel  on  the  subject,  and  the  question  who 
was  entitled  to  the  oil  in  dispute  must  be  left  to  the  court 
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juntfTerm.   *^  cleoide  ;  that  tlic  defendant  through  said  Church,  its^ 
l^^^j.     authorized  agent,  refused  to  accept  the  said  paper  writing 

Tnmsimrtation*^^^^  *^  deliver  said  Oil  in  dispute  to  the  plaintiff.  It  was 
coinimny.  ^]^^  provcn  that  the  defendant  was  at  the  time  aforesaid 
a  common  carrier,  engaged  in  the  transportation  of  oil 
for  hire  ;  that  it  had  been  the  custom  of  defendant,  to 
receive  oil  in  bulk  to  transport  from  well  owners,  and  by 
a  general  and  mutual  assent  between  the  shippers  of  the 
oil  and  claimants  of  the  different  interests  to  apportion 
to  each  claimant  his  j)ro  rata  quantity  and  to  issue  to 
each  of  them  a  certificate  for  his  respective  share,  and 
that  such  divisions  were  made  by  the  direction  of  the 
shippers.  It  was  also  proven  by  Marion  Wright,  (a  wit- 
ness for  plaintiff,)  a  member  of  the  said  firm  of  Wright 
&  McCandless,  that  his  firm  had  given  the  said  paper 
writing  to  the  plaintiff,  in  payment  of  a  part  indebted- 
ness, and  that  the  firm  had  not  sold  the  oil  therein  re- 
ferred to,  to  any  person  other  than  the  plaintiff.  It  was 
also  proven  that  the  value  of  the  oil  of  35°  gravity  was 
§4.50  per  barrel,  and  that  sometime  after  the  insti^ 
tution  of  this  suit  the  plaintiff  received  from  the  Alex- 
ander Petroleum  Company  the  seventeen  barrels  of  oil 
in  dispute,  claimed  by  him  from  the  Thomas  &  Dresser 
wells ;  that  B.  II.  Thomas,  who  was  a  part  owner  of  the 
wells  from  which  the  oil  in  controversy  was  pumped, 
had  received  his  share  of  the  oil  from  the  defendant  ac- 
cording to  the  apportionment  made  by  the  defendant's 
book  keeper;  that  all  the  facts  above  stated  w^e  re  proven 
upon  the  cross-examination  of  plaintiff's  witnesses  after 
plaintiff  had  given  evidence  tending  to  prove,  on  direct 
examination,  that  the  oil  in  controversy  belonged  to 
AVright  &  McCandless;  that  the  order  aforesaid  was 
given  by  Wright  &  McCandless  to  the  plaintiff:  that  the 
Alexander  Petroleum  Company  recognized  said  order 
and  acknowledged  the  oil  to  belong  to  the  plaintiff  ;  that 
the  oil  in  controversy  was  in  the  possession  of  the  defen- 
dant at  the  time  of  the  institution  of  this  suit,  and  de- 
fendant had  refused  to  deliver  the  same   to  the  plaintiff; 
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and  the  value  of  said  oil  as  before  set  forth.     It  further  june^xirm. 
appears  that  this  was  substantially  all  the  evidence  of-     .  p^esser 
fered  by  the  pluintifi  to  maintain  the  issue  on  his  part.      Trftusporution 

Company. 

And  the  plaintiff  having  rested  his  case,  the  defendant 
before  offering  any  evidence  upon  its  part  moved  the 
court  to  exclude  from  the  jury  all  the  evidence  so  offered 
by  the  plaintiff  as  aforesaid  upon  the  ground  of  a  mater- 
ial variance  between  the  same  and  the  declaration,  but 
the  court  overruled  the  motion  and  the  defendant  except- 
ed to  the  opinion  of  the  court. 

The  first  and  second  counts  in  the  declaration  are  each 
clearly  defective  in  failing  to  show  any  legal  cause  of  ac- 
tion in  the  plaintiff.  According  to  the  statements  and 
averments  in  each  of  these  counts  they  show  that  the 
plaintiff  has  no  legal  cause  of  action  against  the  defend- 
ant but  that  if  there  is  any  legal  course  of  action,  by 
reason  of  the  matters  therein  stated,  and  alleged,  it  is 
in  Wright  <tMcCandless;  these  counts  of  the  declaration 
wholly  fail  to  show  any  right  of  property  in  the  plaintiff 
to  the  oil  therein  mentioned,  or  any  part  thereof,  or  any 
privity  of  contract  between  the  plaintiff  and  defendant 
in  law  or  in  fact.  The  mere  allegation  in  the  first  count 
that  Wright  &  McCandless  had  ordered  the  defendant  to 
deliver  the  oil  to  plaintiff  gives  no  right  of  action  upon  the 
contract,  as  stated,  to  plaintiff,  because  the  Company 
refused  to  deliver  the  oil  to  the  plaintiff  upon  such  order, 
though  the  defendant  may  have  promised  Wright  &  Mc- 
Candless to  deliver  the  oil  to  them.  It  no  where  a}> 
pears  in  cither  of  said  counts  that  defendant  promised 
Wright  &  McCandless  to  deliv-er  the  oil  to  plaintiff 
for  his  sole  benefit.  See  12th  Leigh,  204:  14  Grattan 
44.  The  evidence  does  not  tend  to  support  either  of  the 
common  counts.  It  does  not  show  or  tend  to  show  a 
sale  of  the  oil  to  the  defendant  by  the  plaintiff 
but  the  contrarv.  I  think  it  tends  to  show  that  there 
was  a  sale  of  the  oil  by  Wright  &  McCandless  to  plain- 
tiff, but  not  that  the  plaintiff  sold  the  oil  to    defendant. 
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Juoe^oi.  "^^^  evidence,  it  seems  to  me,  simply  tends  to  diow  that 
— ^^^ — the  oil  was  the  oil  of  the  plaintiff  and  that  it  was  delivered 
TMnsportaUon^^  the  defendant  as  a  common  carrier,  by  the  Alexander 
coMpMy.  Petroleum  Company,  to  be  transported  from  the  tanks  at 
their  wells  to  the  tank  of  defendant  at  Petroleum,  and 
that  afler  it  was  so  transported  by  the  defendant  the 
plaintiff  demanded  the  oil  and  the  defendant  refused  to 
deliver  it  to  him,  because  it  was  claimed  by  the  Alexan- 
der Petroleum  Company  in  whose  possesa$ion  it  was  at 
the  said  wells  and  who  delivered  it  to  defendant  to  trans- 
port. It  does  not  appear  that  defendant  sold  or  dispon- 
ed of  the  oil,  or  any  part  of  it.  Now,  does  the  simple 
refusal  to  deliver  the  oil  on  the  plaintiff's  demand  un- 
der the  circumstances  appearing  in  this  case  support 
either  of  the  common  counts  for  goods  and  oil  sold  and 
delivered  to  the  defendant  by  the  plaintiff  or  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff?  I 
think  not.  "Where  goods  of  a  trader  afler  his  act  of 
bankruptcy  are  taken  in  execution,  or  otherwise  tor^ 
tiously  disposed  of,  without  the  concurrence  of  the  as- 
signees, they  may  waive  the  tort,  and  declare  in  assump- 
sit for  money  had  and  received,  if  the  goods  have  been 
sold,  but  they  must  adopt  the  latter  form  of  action,  if 
they  have  affirmed  and  recognized  the  wrongful  sale  and 
waived  the  original  tort.  Assumpsit  also  lies  to  recover 
money  j)aid  or  goods  delivered  by  a  bankrupt  by  way  of 
fraudulent  preference,  and  there  are  many  other  iastan- 
ces  in  which  a  party  may  waive  the  tort,  and  sue  for 
money  had  and  received."  1  Chitty  on  PL  6th  Am.  ed. 
113.  In  the  case  at  bar  the  oil  did  not  come  into  the 
possession  of  the  defendant  by  any  wrongful  or  tortious 
act.  In  Massachusetts  it  is  held  that  in  case  of  trees 
wrongfully  cut  and  carried  away  from  the  plaintiff's 
land  by  the  defendant,  but  not  sold  by  him,  there  can- 
not be  maintained  an  action  for  goods  sold  and  deliver- 
ed; but  if  the  trees  have  been  sold  the  plaintifimay  re- 
cover the  proceeds  of  sale  as  money  had  and  received; 
that  if  the  trees  have  not  been  sold  the  proper  action  is 
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for  trespass  for  injury  to  the  land  or  trover  for  the  trees.  ju.e'T«nn.. 
Whitiodl  V.  Vinoeni  4  Pick.  452;  Jones  v.  Hoar  5  Pick.    290— 


JfeKnight  v.  Dunlop,  4  Barbour  (N.  Y.)  42;  10  Pick,  (Mass)  imnajirtatidii 
165 ;  3d  vol.  Rob.  (New)  Prac.,  ch.  73,  sections  7  and  8,  owp-y- 
and  cases  there  cited.  The  evidence  does  not  tend  to 
prove  that  the  oil  was  tortiously  disposed  of  by  defend- 
ant, or  that  it  received  any  money  or  other  consideration 
therefor,  but  the  evidence  clearly  proves  that  the  defend- 
ant still  had  the  oil  in  its  possession  at  the  time  this  suit 
was  brought.  Plaintiff  not  having  received  the  prop- 
erty is  certainly  entitled  to  recover  it  or  its  value,  if  it 
is  his,  in  a  proper  action — either  in  this  action,  in  a 
proper  form  of  count,  or  in  another  hereafter  brought. 
If  he  fails  in  this  action  because  assumpsit  is  not  the 
proper  action,  then  he  is  entitled  afterwards  to  recover 
in  any  proper  action.  It  may  be  that  since  the  com- 
mencement of  this  action  the  defendant  has  so  disposed 
of  or  converted  the  property  as  to  authorize  a  recovery  of 
the  value  on  the  common  counts  in  assumpsit.  Perhaps 
a  count  in  assumpsit  or  trover  or  some  form  of  case  might 
be  framed  to  meet  this  case  as  presented  which  the  evi- 
dence would  support,  but  this  question  is  not  now  pre- 
sented and  not  now  determined,  as  it  does  not  fairly 
arise  upon  the  record.  Under  the  circumstances,  the 
court  erred  in  refusing  to  exclude  the  plaintiff's  said  ev- 
idence from  the  jury.  James  &  Mitchell  v,  T.  H,  Ad- 
amSy  supra. 

By  the  second  bill  of  exceptions,  it  appears  that  after 

evidence   had  been  introduced  to  the   jury  tending  to 

show    that    on    or    about    the  1st  day  of  June,  1871, 

the    firm    of    Wright  &   McCandless   sold    to   George 

W.      Alexander    and     John     A.     Steele   certain     oil 

wells   known  as  the    Prospect,    Roth,   and   Thomas  & 

Dre&ser  wells,  and  that  the  sale  did  not  include  the  oil 

in  controversy  in  this   suit,    which   was   pumped  from 

the  wells  into  tanks  on  the  leased  premises,  and   which 

was  afterwards  sold  by  said  Wright  &  McCandless  to  the 
71 
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june^Term.  plaiiitiflf,  OS  showBL  by  paper  writing  No.  1,  and  that  said 
'^^^^     Alexander  had  acknowledged  that  said  oil  belonged  to 

Transportation^^^^g^*  ^  McCandlcss  pfior  to  thcir  sale  to  plaintiff, 
Company,  ^j^^  defendant  offered  in  evidence  the  written  agree- 
ment or  deed  between  said  firm  of  Wright  &  McCand-: 
leas  and  George  W.  Alexander  and  John  A.  Steele  for 
the  sale  of  the  oil  wells  aforesaid,  and  leases  upon  which 
the  same  were  situate.  This  deed  is  for  the  considera- 
tion of  $6,000,  and  recites  that  Marion  Wright  and  T. 
M.  McCandless,  for  said  consideration,  have  granted, 
bargained  and  set  over,  and  by  these  presents  do  bar- 
gain, sell,  assign  and  set  over  unto  George  W.  Alexander 
and  John  A.  Steele  the  following  oil  leasehold  interests. 
The  deed  then  proceeds  to  describe  the  several  leasehold 
interests  conveyed,  and  then  it,  from  one  to  five  inclu- 
sive, enumerates  them,  and  then  proceeds  :  '^Sixlh,  also 
our  right,  title  and  interest  of  and  into  the  engines, 
boilers,  tanks,  tubing,  derricks  and  all  other  fixtures  and 
personal  property  situate  upon  and  appertaining  to  the 
alcove  leasehold  interest  and  well  to  us  belonging,  the 
said  interest  being  an  undivided  two-thirds  interest  in 
said  property  or  leases  Nos.  32,  34  and  36  on  Oil  Run  Pe- 
troleum Company  tract,  and  undivided  half  in  said  lease 
33  Oil  Run  Petroleum  Company  tract,  and  lot  No.  1  on 
Grant  Oil  Company  tract,  to  have  and  to  hold  the  lease- 
hold interest  and  well  aforesaid  unto  the  said  George  \\  ► 
Alexander  and  John  A.  Steele  for  and  durins:  the  unex- 
pired  term  of  said  original  lease,  subject  to  all  the  rents,'' 
&c.  This  deed  is  dated  May  30, 1871,  and  is  signed  and 
sealed  by  all  the  parties  thereto,  and  it  was  acknowledged 
on  the  same  day  of  its  date,  in  Wood  county,  before  a 
notary.  It  also  appears  that  the  said  deed  was  allowed 
to  be  read  in  evidence  to  the  jury,  the  court  remarking 
that  evidence  might  be  offered  to  explain  the  same  by  the 
defendant;  but  evidence  was  offered  by  the  defend- 
ant tending  to  prove  that  at  the  time  of  the  date 
of  the  deed  the  oil  in  controversy  was  in  the  tanks  at 
said  wells;    that  afterwards  the  plaintiff  called  a  witness 
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who  testified  that  said  Alexander  had  said  that  he  did  ju„e*Torm. 
admit   the   oil  in  controversy   was   the   oil  of  Wright      d^^^ 
&  McCandless,  and  the  plaintiff  as  their  vendee  should  ^,,^^3^^^^^,^,^. 
take  possession  of  the  oil  in  controversy,  but  that  he  did    ^'"Pa"y- 
not  do  so  because  of  the  failure  of  the  title  of  Wright  & 
McCandless  to  a  half  interest  in  an  engine  included  in 
the  sale  from  them  to  Alexander  &  Steele  ;  that  he,  Al- 
exander, had  discovered  that  one  B.  G.  Wilson    owned 
one-half  of  said   engine,  and  therefore  he  would  not  let 
Wright  and  McCandless  have   the  oil ;  Avhereupon  the 
plaintiff*,  by  counsel,  moved  the  court  to  exclude  from  the 
evidence   before  the  jury  the  deed  aforesaid,    and  the 
court  sustained  the  motion  and  excluded  the  deed  and 
the  defendant  excepted.     I  don't  think  this  ruling  of  the 
court  was  erroneous.     It  seems  to  me  that  it  was  not  the 
purpose  of  said  deed  to  convey  the  oil  that  was  in  tanks 
to  Alexander  &  Steele.     It   is  true    the   oil  was  situate 
upon  the  leasehold  estate,  but  it  did  not  appertain  there- 
to, and  such  seems  to  have  been  the  construction  placed 
upon  the  deed  by  the  parties  then  and  afterwards. 

By  the  third  bill  of  exceptions  it  appears  that  after 
plaintiff  had  been  permitted  to  give  to  the  jury  the  evi- 
dence set  forth  in  said  bill  of  exceptions  No.  1,  which  is 
made  a  part  of  this  bill  of  exceptions,  the  defendant, 
to  maintain  and  prove  the  issue  upon  its  part,  gave  evi- 
dence to  prove  that  upon  the  26th  and  29th  of  June, 
1871,  the  defendant  received  from  the  Alexander  Pet- 
roleum Company  two  shipments  of  oil,  as  shown  by  two 
memoranda  with  endorsement  thereon,  which  are  set  out 
in  full  in  the  bill  of  exceptions.  Upon  one  of  the  mem- 
oranda, among  others,  is  the  endorsement,  "Wright  & 
McCandless,  22.33  Gr.,  21.77  X.  9.80  c. ;  B.  H.  Thomas 
11.17  Gr.  10.89.  N.  4.91  c;  and  upon  the  other,  among 
others,  W.  &  McC.  10.50 ;  Gr.  10.24  X.  4.61c  ;''  that  de- 
fendant also  gave  evidence  by  witness  Van  H.  Bukey 
tending  to  prove  that  the  said  memoranda  were  signed 
by  said  witness,  the  shipping  agent  of  the  defendant, 
and  approved  by  James  Smoot,  as  to  the   correctness   of 
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juiM  Term.  *^^  measurement  of  the  oil,  Smoot   being  the  man   in 
'charge  of  the  wells  aforesaid  then  belonging  to  and  in 


Transportation P^®^®''^^'^  of  the  Alexander  Petroleum  Company;  that 
<>>mi«n7.  gj^jj  memoranda  were  sent  by  said  Bukey  to  the  princi- 
pal ofiBce  of  the  defendant  in  Parkersburg,  and  received 
by  John  M.  Brown,  the  book  keeper  of  the  defendant, 
who  thereupon,  at  the  request  of  said  Alexander,  made 
the  calculation  as  to  the  division  of  said  oil  among  the 
various  claimants  thereof  as  is  shown  by  the  endorse- 
ments thereon,  as  is  the  custom  among  parties  shipping 
oil;  that  saidBroivn  had  no  authority  from  the  defen- 
dant to  make  divisions  of  oil  binding  upon  said  Compa- 
ny, but  that  the  same  were  subject  to  the  ratification  of 
M.  C.  C.  Church,  the  business  manager  of  the  defendant; 
that  at  the  said  time  Church  was  absent  from  home  and 
upon  his  return,  about  the  1st  of  July,  1871,  he  received 
from  the  Alexander  Petroleum  Company  the  following 
notice,  viz: 

"Parkersburg,  W.  Va.,  July  1,  1871. 
To  the  West  Va.  Transportation  Co. : 

You  will  please  take  notice  that  we  claim  all  the  oil 
shipped  by  you  through  your  pipe  since  the  1st  day  of 
June,  1871,  from  the  Prospect  wells,  the  Roth  well  and 
the  Thomas  and  Dresser  well,  Ritchie  county,  lately 
owned  by  Wright  &  McCandless,  less  the  royalty.  We 
make  this  demand  as  the  owners  of  the  well  and  the 
shippers  of  the  oil,  and  demand  that  the  storage  receipts 
therefor  be  issued  to  us. 

[signed]      Alexander  Petroleum  Co.,  by  G.  W.  A." 

That  on  receiving  said  notice  he  refused  to  accept  the 
said  order  or  paper  writing  mentioned  in  bill  of  excep- 
tions No.  1,  and  refused  to  deliver  tlie  oil  in  controversy 
to  the  plaintiff.  And  that  at  no  time  did  defendant  ac- 
cept said  order,  but  refused,  upon  the  demand  of  said 
Dresser  to  deliver  to  him  the  oil  in  controversy,  in  con- 
sequence of  the  receipt  of  the  notice  aforesaid,  although 
the  said  oil  was,  at  the  time  last  mentioned,  in  the  pos- 
session   of  the    defendant,    as    per  the    two   shipments 
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aforesaid.  And  that  said  Church,  who  was  a  witness  on  june^Term. 
behalf  of  the  defendant,  gave  evidence  tending  to  prove  j^rma^ 
that  the  defendant  had  no  claim  to  the  oil  in  controversy ;  Tmntp^rumon 
that  the  defendant  wished  the  court  to  decide  to  whom  it  ^"P^y- 
belonged,  and  retained  it  only  because  of  the  notice 
aforesaid  from  their  shippers.  As  rebutting  evidence 
the  plaintiff  called  B.  H.  Thomas,  a  member  of  the  firm 
ot  the  Alexander  Petroleum  Company,  who  gave  evi- 
dence tending  to  prove  that  he  had  no  knowledge  of  the 
said  notice  last  mentioned ;  that  he  never  assented  to  the 
same,  and  that  he  never  saw  it  until  the  trial ;  that  Al- 
exander had  told  him  that  he  had  given  such  a  notice, 
but  he  (witness)  did  not  know  it  was  given  in  the  name 
of  the  Alexander  Petroleum  Company;  that  prior  to  the 
sale  of  Wright  &  McCandless  to  Alexander  &  Steele  he 
was  the  owner  of  an  interest  in  said  wells,  and  he  had 
received  from  the  defendant  his  share  of  the  oil 
upon  the  two  shipments,  as  indicated  by  the  en- 
dorsement upon  the  memoranda  aforesaid ;  and  also 
that  the  Alexander  Petroleum  Company  had  no  claim  to 
the  oil  in  question  other  than  under  the  deed  referred  to 
in  bill  of  exceptions  No.  2.  The  jury,  after  having 
heard  all  the  evidence,  retired  from  the  bar  of  the 
court  to  consider  of  their  verdict,  and  after  a  short  time 
returned  into  court  and  inquired  of  the  court  if  they 
could  render  a  special  verdict  to  the  effect  that  the  oil 
in  controversy  belonged  to  the  plaintiff,  to  which  the 
court  responded  and  so  instructed  the  jury  that  if  they 
believed,  from  the  evidence,  that  the  oil  in  controversy 
belonged  to  the  plaintiff,  it  was  their  duty  to  find  a  ver- 
dict for  the  plaintiff  for  the  value  of  the  oil  in  contro- 
versy ;  to  which  ruling  and  instruction  of  the  court  the 
defendant,  by  counsel,  excepted.  On  this  bill  of  excep- 
tions the  question  arises,  did  the  court  err  in  its  said  in- 
struction so  given  to  the  jury.  It  seems  to  me  that  the 
court  did  err  in  this  resi>ect.  It  did  not  necessarily  fol- 
low that  if  the  jury  believed  the  oil  wa,s  the  property  of 
the  plaintiff  that  they  must  find  for  the  plaintiff  the 
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june^Terni.  ^aliie  thereof  in  this  action  upon  the  issue  joined.  The 
^^^^j,  oil  might  be  the  property  of  the  plaintiflP,  and  still  the 
TransporiaUoiiP^^^"*'^"^^  entitled,  upon  the  evidence,  to  recover  the 
Company,  yaluc  thereof  from  the  defendant.  The  jury  had  more 
to  inquire  about  than  the  simple  right  of  property  in 
the  oil  in  controversv  before  thev  were  lastifiable  in  find- 
ing  for  the  plaintiff  the  value  thereof.  If  the  jury  be- 
lieved from  the  evidence  that  the  oil  was  the  property  of 
the  plaintiff,  then  it  was  their  duty  and  province  to  fur- 
ther ascertain  if  such  other  facts  were  proven  by  the  ev- 
idence as  entitled  the  plaintiff  to  recover,  upon  the  issue 
joined,  from  the  defendant  the  value  of  the  oil.  And 
the  jury,  in  considering  this  question,  were  the  judges 
of  the  weight  of  the  evidence  and  of  the  facts  proven. 
The  court,  in  giving  this  instruction,  derogated  from 
the  province  of  the  jury,  unintentionally  of  course,  and 
this  is  error  sufficient  to  require  the  reversal  of  the 
judgment.  Much  that  I  have  said  in  considering  some 
of  the  questions  presented  by  bill  of  exceptions  No.  I, 
especially  as  to  the  evidence  of  the  plaintiff  being  ad- 
missible under  the  pleadings,  applies  to  the  instruction 
of  the  court  given  to  the  jury  with  equal,  if  not  greater, 
force,  and  I  will  not  again  repeat  it. 

For  these  reasons  the  judgment  of  the  circuit  court  of 
Wood  countv,  rendered  in  this  cause  on  the  2d  day  of 
July,  1874,  must  be  reversed,  and  the  plaintiff  in  error 
recover  against  the  defendant  in  error  its  costs  herein 
expended  in  this  Court.  And  this  Court  proceeding  to 
render  such  judgment  as  the  court  below  ought  to  have 
rendered  in  the  cause,  it  is  considered  that  the  verdict  of 
the  jury  rendered  in  the  cause  be  set  aside  and  a  new 
trial  granted  to  the  parties,  the  costs  of  the  former  trial 
to  abide  the  event  of  the  suit,  and  that  the  cause  be  re- 
manded to  the  circuit  court  of  said  countyof  Wood,  with 
leave  to  the  plaintiff  to  file   an   amended   declaration 
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therein  if  he  asks  so  to  do,  and  further  to  be  proceeded  in  j^ne'-hnu 
aceordine  to  law.  — 

o  Dresser 


V. 

Transportation 


Hoffman  and  Moore,  Judges,  concurred.  compaDy. 

Judgment  Reversed,  Verdict  Set  Aside  and 
Cause  Remanded,  with  Leave  to  Plaintiff  to 
Amend  His  Declaration. 
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James  &  Mitchell  v.  Adams. 

July  27, 1876. 

1875.         1.  In  actions  founded  upon  special  contracts  to  recover  damages  for 

!_        the  failure  and  refusal  to  perform  the  same,  generally,  the  entire 

consideration  must  be  stated,  and  the  entire  act  to  be  done,  in  vir- 
tue of  such  consideration. 

2.  Generally,  in  actions  upon  special  contracts,  if  any  part  of  the  con- 
tract proved  should  vary  materially  from  that  which  is  stated  in 
the  declaration,  it  will  be  fatal — a  contract  being  an  entire  thing. 

8.  It  is  a  general  rule  that  the  contract  must  be  stated  correctly,  and 
if  the  evidence  differ^  materially,  from  the  statement,  the  whole 
foundation  of  the  action  fails,  because  the  contract  is  entire  in 
its  nature,  and  must  be  proved  as  laid. 

4.  In  an  action  on  a  special,   verbal   contract,   where  the  contract  is 

stated  in  a  special  count  in  the  declaration,  and  at  the  trial  the 
plaintiff  clearly  proves?,  by  a  witness  or  witnesses,  a  contmct 
which  is  materiallv  variant  from  that  described  in  the  declara- 
tion,  it  is  competent  and  proper  for  the  court,  on  motion  of  the 
defendant,  by  his  attorney,  at  the  close  of  the  plaintiff's  evidence, 
offered  in  proof  of  the  contract,  to  exclude  such  evidence  fwm 
the  consideration  of  the  jury,  because  of  such  variance,  vhen, 
considering  the  evidence  in  the  most  favorable  light  for  the  pl»io- 
tiff,  and  no  question  of  credibility  is  involved,  the  variance  i? 
manifest. 

5.  In  such  case  the  court  should  regard  the  party  moving  to  exclude 

the  evidence  in  the  light  of  a  demurrant,  and  the  party  adducing 
the  evidence  in  the  light  of  a  demurree,  although  there  is,  in 
fact,  no  demurrer.  The  court  should  consider,  upon  such  motion, 
the  plaintiff  *s  evidence  with  all  the  favor,  and  give  it  all  the  force* 
and  draw  therefrom  all  the  inferences  it  would  be  entitled  tt>.  if 
there  was  a  demurrer  filed  thereto  by  the  party  making  the  motion 
to  exclude  the  evidence. 
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6   And  in  such  case,  if,  in  the  judgment  of  the  Court,  according  to         1875. 

the  rules  governing  demurrers  to  evidence,  the  party  offering  the L 

evidence  would,  on  a  demurrer  thereto  by  the  opposite  party,  be     ^  Mitc^fell 
entitled  to  judgment  thereon  in  his  favor,  so  far  as  relates  to  the  v. 

establishment  of  the  contract,  then  the  Court  should  not  exclude 
the  evidence  from  the  jury. 

7.  In  an  action  by  a  vendor  of  personal  property  against  his  vendee 
for  non-performance  of  a  special  contract  of  sale  and  for  delivery 
of  such  property  and  payment  therefor,  at  an  agreed  price,  and 
for  the  recovery  of  damages  for  the  failure  of  the  vendee  to  take 
the  property  and  pay  for  the  same  according  to  contract,  and  the 
good?*  remain  in  the  vendor's  hands,  the  vendor  may  recover,  as 
his  damage,  the  difference  between  the  price  to  be  paid  and  their 
value  on  the  day  the  property  should  have  been  taken  by  the  ven- 
dee under  the  contract.  Or  if  the  vendor  has  chosen  to  consider 
thfe  property  as  the  vendee's  and  sold  it  with  due  precaution,  to 
satisfy  his  lien  for  the  price,  then  he  may  recover  only  for  the 
unpaid  balance  of  price. 

8.  Except  as  above  stated,  generally,  in  such  cases,  mere  speculative 
and  conjectural  estimates  of  the  profits  which  might  have  been 
made,  or  of  the  loss  of  gains  and  profits,  which  might  have  been 
made,  are  not  a  legitimate  basis  upon  which  to  fix  damages. 

9-  The  general  rule  seems  to  be  that  the  party  injured  by  a  breach  of 
contract,  is  entitled  to  recover  all  his  damages,  including  gains 
prevented,  as  well  as  losses  sustained,  provided  they  are  certain, 
and  such  i\n  might,  naturally,  be  expected  to  follow  the  breach. 
It  is  only  uncertain  and  Contingent  profits,  therefore,  which  the 
law  excludes;  not  such  as  being  the  immediate  and  necessary  re- 
sult of  the  breach  of  contract,  may  be  fairly  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties  when  they  made  it, 
and  are  capable  of  being  definitely  ascertained  by  reference  to 
established  market  rates,  or  other  like  definite  criteria,  according 
to  the  case. 

Supersedeas  to  a  judgment  of  the  circuit  court  of  Wood 
county,  rendered  on  the  2d  day  of  January,  1874,  in  a 
suit  therein  depending  between  A.  R.  James  and  John  W. 
Mitchell,  late  co- partners,  doing  business  under  the  firm 
name  of  James  &  Mitchell,  plaintiffs,  and  T.  H. 
Adams,  defendant.  The  supersedeas  was  granted  on  the 
petition  of  the  defendant  below.  The  other  facts  appear 
in  the  opinion  of  the  court. 

The  Hon.    James   M.   Jackson,  judge  of  said  circuit 

court,  presided  at  the  trial  below. 
72 
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junrTenn.        Okci/ Johnsou  and  Waltei'  S.  Sands,  for  appellant, 
.lames  Jo/ui  A.  Hutcliinsoii,  Jr.,  lor  appellees. 

V. 

AdHi.18         Haymond,  President  : 

m 

This  is  an  action  brought  by  the  plaintiff  against  the 
defendant  in  the  circuit  court  of  Wood  county,  for  fail- 
ing  and  refusing  to  perform  his  verbal  contract,  alleged 
to  have  been  made  with  the  plaintiffs,  for  the  purchase 
and  sale  of  goods,  &c.  The  action  was  brought  on  the 
13th  day  of  November,  1872.  The  declaration  contains 
but  one  count.  On  the  23d  day  of  December,  1873,  the 
defendant  filed  his  demurrer  to  the  plaintiffs'  declara- 
tion, in  which  the  plaintiffs  joined,  and  the  court  over- 
ruled the  demurrer.  The  defendant  thereupon  plead  the 
general  issue  of  ?ion  assumpsity  on  which  issue  M'as  joined. 
A  jury  was  regularly  selected  and  sworn  to  try  the  issue 
joined,  and  they  found  a  verdict  in  favor  of  plaintiffs, 
and  assessed  their  damages  at  $1,000,  with  interest 
thereon  from  the  1st  day  of  January,  1872.  The  de- 
fendant moved  the  court  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  but  the  court  overruled  his  mo- 
tion, and  rendered  judgment  upon  the  verdict  in  favor 
of  plaintiffs  for  the  amount  of  the  verdict,  and  in  accord- 
ance therewith,  and  for  the  costs  of  the  suit.  During 
tlie  trial  of  the  cause  the  defendant  took  four  several 
bills  of  exception  to  rulings  and  opinions  of  the  court 
which  are  respectively  numbered  Nos.  1,  2,  3  and  4  in 
the  record. 

The  counsel  for  the  defendant  has  not,  in  argument  or 
otherwise,  pointed  out  or  specified  any  reason  why  the 
declaration  is  insufficient,  although  one  of  the  assign- 
ments of  error  contained  in  his  petition,  on  which  the 
supersedeas  was  allowed  in  this  cause,  alleges  error  in 
overruling  the  demurrer.  Nor  has  any  reason  been  ad- 
vanced or  offered  why  the  court  erred  in  overruling  th»* 
(lr:^inrrer.  On  inspecting  the  declaration  I  think  it 
sliov/s,  in  its  statements  and  averments,  legal   caosc  • 
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action  against  the  defendant.  Still,  I  think  there  are 
parts  of  it  which  claim  damages,  speculative  and  con-~ 
jectural  in  character,  and  which  cannot  be  recovered 
under  the  law  touching  that  subjegt.  But  on  this  sub- 
ject more  will  be  said  in  considering  some  of  the  bills  of 
exception.  I  proceed  to  consider  the  questions  arising 
upon  such  of  the  bills  of  exception  as  it  is  now  proper 
to  consider. 

By  the  first  bill  of  exceptions  it  appears  that  plaintiffs, 
in  order  to  maintain  the  issue  on  their  part,  proved,  as 
stated  in  said  bill  of  exceptions,  and  then  rested  their 
case.  And  thereupon  the  defendant,  by  his  counsel, 
moved  the  court  to  exclude  the  plaintiffs'  evidence  from 
the  jury,  because  the  contract  proved  by  the  evidence  is 
variant  from  the  contract  set  forth  in  the  declaration,  but 
the  court  refused  to  exclude  the  plaintiffs'  evidence,  re- 
marking that  it  was  the  province  of  the  jury  to  deter- 
mine whether  the  contract  proved  was  substantially  the 
same  as  the  contract  set  out  in  the  declaration.  To  this 
niling  ot  the  court  the  defendant  excepted. 

The  general  rule  seems  to  be,  as  stated  by  Mr.  Green- 
leaf,  in  his  work  on  Evidence,  vol.  1,  section  G6,  that  the 
"entire  consideration  must  be  stated,  and  the  entire  act 
to  be  done  in  virtue  of  such  consideration,  together  with 
the  time,  manner  and  circumstances;  and  with  all  the 
parts  of  the  proposition,  as  thus  stated,  the  proof  must 
agree,"  or  the  variance  will  be  fatal.  "  In  actions  upon 
contract,  if  any  part  of  the  contract  proved  should  vary 
materially  from  that  which  is  stated  in  the  pleadings,  it 
will  be  fatal;  for  a  contract  is  an  entire  thing.''  Grecnl. 
on  Ev.,  vol.  1,  12th  ed.,  section  66,  note  4,  page  78,  and 
note  1,  page  79.  "  It  is  a  general  rule  that  the  contract 
must  be  stated  correctly,  and  if  the  evidence  differ  from 
the  statement^  the  whole  foundation  of  the  action  fails, 
because  the  contract  is  entire  in  its  nature,  and  must  be 
proved  as  laid,"  1  Chitty  on  Plead.,  6th  Am.  ed.,  side 
page  334;  also  pp.  340  and  341.  The  well-established 
rule  in  this  State,  and  in   Virginia,  is,  that  if  an  action 
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june^Term.  ^^  brought  upon  a  Contract  in  writing,  and  the  contract 
is  stated  in  the  declaration,  and  at  the  trial  the  written 
contract  is  oflFered  in  evidence  and  it  is  objected  to  be- 
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Adania.     ^ausc  it  is  Variant  frgni  the  contract  set  out  in   the  ieo- 
laration,  the  court  will,  on  the  motion  of  the  defendant, 
if  there  is  a  material  variance,  reject  or  exclude  the  same 
from  the  consideration  of  the  jury  as  evidence.     Scdt  v. 
Baker,  3  W.  Va.,  285 ;  1   W.  Va.,  87.     There   are  nu- 
merous Virginia  decisions  to  the  same  effect,  which  it  is 
unnecessary  to  cite.     If  an  action  be  brought  upon  a 
special,  verbal  contract,  and  the  contract  is  set  out  in  the 
declaration,  and  at  the  trial  the  plaintiff"  clearly  proves 
by  a  witness  or  witnesses  a  contract  between  the  [larties 
which  is  materially  different  and   variant  from  that  de- 
scribed  in  the  declaration,  it  is  competent  and  proper  for 
the  court,  on  motion  of  the  defendant,  at  the  close  of  the 
plaintiffs'  evidence,  offered  in  proof  of  the  contract,  to 
exclude  such  evidence  from  the  consideration  of  the  jnry 
because  of  such    variance.     The    principle  which  will 
allow  such  action  on  the  part  of  the  court  in  the  case  of 
a  written  contract  will  allow  it  in  the  case  ol  a  verbal 
one,  when,  considering  the  evidence  in  the  most  favora- 
ble light  for  the  plaintiff*,  and  no  question  of  credibility 
is  involved,  the  variance  is  manifest.     In  such  case  the 
court  should  regard  the  party  moving  to  exclude  the  evi- 
dence in  the  light  of  a  demurrant,  and  the  party  offering 
the  evidence  in  the  light  of  a  demurree,  although  there 
is  in  fact  no  formal  demurrer.     The  court  should  con- 
sider, upon  such  motion,  the  plaintiffs'  evidence  with  all 
the  favor  and  give  it  all  the  torce  and  draw  from  it  all 
the   inferences    it  would  be  entitled  to  if  there  was  a 
.  formal  demurrer  filed  thereto  by  the  party  making  the 
motion.     And  in  such  case,  if,  in  the  judgment  of  the 
court,  according  to  the  rules  governing  demurrers  to  ev- 
idence, the  party  off*ering  the  evidence  would,  on  a  <le- 
murrer  thereto  by  the  opposite  party,  be  entitled  to  judg- 
ment thereon  in  his  favor  so  far  as  relates  to  the  estab- 
lishment of  the  contract,  then  the  court  should  not  ex- 
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clade  the  evidence  from  the  jury.  By  this  practice  the  j^ne  rirui. 
business  of  the  court  may  be  greatly  expedited,  no  prin-~ 
ciple  violated,  and  justice  be  satisfactorily  administered. 
In  the  case  in  judgment  it  is  clear  to  my  mind  that 
the  contract  proven  by  the  plaintifts'  evidence  is  variant 
in  material  respects,  from  the  contract  set  forth  in  the 
declaration,  and  that  the  court  erred  in  overruling  the 
defendant's  motion  to  exclude  the  same  from  the  jury. 
The  evidence  fails  to  prove  a  material  part  of  the  con- 
tract as  it  is  alleged  and  proves  material  parts  of  the  con- 
tract not  alleged. 

By  the  third  bill  of  exceptions  it  appears  that  at  the  trial 
the  plaintiiTs  to  maintain  the  issue  on  their  part,  called 
A.  R.  James,  one  of  the  plaintiffs,  and  after  proving  the 
several  matters  in  relation  to  the  contract  between  plarntiff 
and  defendant  set  forth  in  bill  of  exceptions  No.  1., 
which  is  made  part  of  this  bill  of  exceptions,  propoun- 
ded to  said  James  the  following  question  :  "From  the 
time  of  the  arrangement  made  between  you  and  the  de- 
fendant in  September,  1871,  to  January,  1872,  what 
would  have  been  your  profits  if  you  had  kept  your  stock 
up  to  its  usual  standard  ?"  The  defendant's  counsel  ob- 
jected to  this  question  being  answered,  but  the  court 
overruled  the  objection  and  allowed  the  question  to  be 
put  and  answered  by  the  witness  as  evidence.  And  the 
witness  in  answer  to  said  question  stated  to  the  jury  that 
"Our  loss  was  a  thousand  dollars  from  the  time  of  said 
arrangement  to  January  1st,  1872,  twelve  hundred  dol- 
lars wouldn't  make  us  whole."  On  the  witness  answer- 
ing the  question  the  defendant  objected  to  said  answer 
as  not  being  admissible  upon  the  issue  and  moved  the 
court  to  exclude  the  same  from  the  jury ;  but  the  court 
overruled  the  defendant's  motion  and  allowed  said  an- 
swer to  go  to  the  jur}"  as  legal  evidence  to  be  considered 
by  them  with  the  other  evidence,  and  the  defendant  ex- 
cepted. 

By  ihe  fourth  bill  of  exceptions  it  also  appears  that  the 
plaintiffs  afler  having  proved  by  said   plaintiff,  A.  E- 
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jutic^Teriu.  J^^^^s,  the  scveral  matters  in  relation  to  the  contract  be- 
r  tween   plaintiffs  and  defendant  set  forth  in  bill  of  ex- 

A  Mitchell  ceptions  No.  1,  and  after  propounding  the  question  and 
receiving  the  answer  thereto,  mentioned  in  bill  of  excep- 
tions No.  3  propounded  to  said  James  this  question  : 
"What  did  your  firm  lose  (meaning  plain tiflfe)  in  gains 
and  profits,  and  in  loss  of  customers,  by  not  filling  up 
your  stock  from  the  time  of  the  arrangement  made  by 
you  and  defendant  in  September,  1871,  to  January,  1^ 
1872?"  To  the  asking  ot  this  question  the  defendant 
also  objected,  but  the  court  overruled  the  objection  and 
allowed  the  witness  to  answer  the  said  question :  And 
thereupon  the  said  James  in  answer  to  said  question  said 
to  the  jury,  "We,  my  partner  Mr.  Mitchell  and  myself 
estimated  our  loss  at  between  twelve  and  fifteen  hundred 
dollars;  we  estimated  our  loss  from  the  amount  of  sales 
and  profits  on  said  sales  made  by  us  in  the  spring  and 
fall  months  previous  thereto."  Thereupon  the  defendant 
objected  to  said  answer  as  being  inadmissible  as  evidence 
for  the  jury,  and  moved  the  court  to  exclude  the  same 
from  the  jury,  but  the  court  held  the  evidence  to  be  ad- 
missible and  the  same  was  allowed  to  go  to  the  jury  as 
evidence  to  be  considered  by  the  jury  in  connection  with 
the  other  evidence.  And  the  defendant  again  excepted. 
Sedgwick  on  the  Measure  ot  Damages,  at  side  page 
313,  says :  "These  decisions  replace  this  branch  of  law 
on  its  proper  basis,  and  declare  the  salutary  principle, 
that  actual  compensation  can  only  be  given  for  positive 
loss,  unless  it  is  evident  that  the  parties  have  stipulated 
for  a  more  extensive  remuneration."  See  same  book, 
side  pages  71  and  72.  In  the  case  of  Griffin  v.  Colver 
16  N.  Y.  489,  it  was  held,  by  the  court  of  appeals,  that 
"The  general  rule  is,  that  the  party  injured  by  a  breach 
of  contract,  is  entitled  to  recover  all  his  damages,  includ- 
ing gains  prevented  as  well  as  losses  sustained,  provid- 
ed they  are  certain,  and  such  as  might  naturally  be  ex- 
pected to  follow  the  breach.  It  is  only  uncertain  and 
contingent  profits,  therefore,    which    the  law  excludes; 
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no':  snch  as  being  the  immediate  and  necessary  result  of  jun^xerm. 
the  breach  of  contract,  may  be  fairly  supposed  to  have      j^^ 
entered    into   the  contemplation    of  the  parties    when    *MUcheii 
they  made  it  and  are  capable   of  being  definitely  ascer-      A'***"*- 
tained  by  reference   to  established  market   rates."     See 
also  Daiia  t\  fielder,  12  N.  Y.  40.     In  the  case  of  New- 
hroxigh  V.  WdUceVf  8  Gratt.  16,    it  was  held  that  "In   an 
action  of  covenant  for  the  failure  to  deliver  to  the  plain- 
tiff possession  of  a  mill  which  he  had  rented  of  the  de- 
fendant the   plaintiff  not  having  sustained   any  special 
damage,   he  is  entitled  to  recover  only  the  difference  be- 
tween the  rent  contracted  to  be  paid,  and  a  fair  rent  for 
the  property  at  the  time  when  it  should  have  been  deliv- 
ered.    A    conjectural    estimate    of   the   profits   which 
might  have   been    made,   is    no   legitimate   basis  upon 
which  to  fix  the  damages." 

"If  the  goods  remain  in  the  vendor's  hands,  it  may  be 
said  that  now  all  his  damage  is  the  difference  between 
their  value  and  the  price  to  be  paid ;  which  may  be  noth- 
ing. This  would  be  true  if  the  vendor  chose  to  consider 
the  articles  as  his  own.  But  it  does  not  seem  that  the 
law  lays  upon  him  any  such  obligation.  He  may  con- 
sider them  as  his  own,  if  there  has  been  no  delivery ;  or 
may  consider  them  as  the  vendee's,  and  sell  them,  with 
due  precaution,  to  satisfy  his  lien  on  them  for  the  price, 
and  then  he  may  sue  and  recover  only  for  the  unpaid 
balance  of  the  price  ;  or  he  may  consider  them  as  the  pro- 
pertyj[)f  the  vendee,  subject  to  his  call  or  order,  and  then 
he  recovers  the  whole  of  the  price  which  the  vendee 
should  pay.  As  the  action  in  either  case,  proceeds  upon  the 
breach  of  the  contract  by  the  vendee,  it  seems  reasonable 
that  this  election  should  be  given  to  the  vendor,  and  no 
part  of  it  to  the  vendee."  3  Parsons  on  Contracts,  5  ed, 
208,  209,  210  and  cases  cited  in  notes  S  and  T  on 
209 ;  UaU  v.  Pierce,  4  W.  Va.  page  107. 

The  plaintiff  alleges  that  the  contract  was   made  on 
the day  of  September,  1871,  and  that  by  the   con- 
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juiiif  Term,  ^^act  it  was  agreed  that  the  defendant  would  buy  of  the 
plaintiils  and  the  plaintiffs  should  sell  to  the  defendant 
the  entire  stock  of  goods,  wares  and  merchandise  con- 
tained in  the  store  of  plaintiffs,  on  Market  street,  in  the 
city  of  Parkersburg,  and  the  unexpired  term  of  the  lease 
then  held  by  them  on  said  store  room — the  goods,  wares, 
&c.,  to  be  invoiced  by  the  plaintiffs  to  the  defendant  in 
the  month  of  January  then  next  following,   to-wit,  the 
month  of  January,  1872,  at  cost  price,  when  the  defen- 
dant should  receive  said  goods,  wares,  &c.,  of  the  plain- 
tiffs at  said  invoice  price,  &c.      The  declaration  then 
states  the  terms  and  mode   of  payment   of  the  purchase 
money  and  avers  that  it  was  agreed  that  the  plaintiffs 
should  sell  ofi^  and  dispose  of  their  said  stock  on  hand, 
as  fast  as  possible,  at  cost  price,  so  as  to  reduce  the  same 
as  low  as  it  could  be  reduced  when  the  same  should  be 
invoiced  by  the  plaintiffs  to  the  defendant  and  received 
by  him  as  aforesaid.     But  this  last  clause,  it  seems  from 
the  evidence,  was  not  a  part  of  the  contract  set  out  in 
the  declaration  as  being  made  in  September,  1871.  When 
the  defendant  failed  to  comply  with  his  contract  it  seems 
it  would  have  been  competent  for  the  plaintiffs  to  have 
sold  the  goods,  wares,  &c.,  in  proper  manner,  and  to  have 
charged  the  defendant  with  the  cost  price  thereof,  de- 
ducting therefrom  the  net  proceeds  of  sale,  and  hold  the 
defendant  for  the  balance  or  difference.     Or  if  the  goods 
were  worth  less  at  the  time  defendant  was  (o  take   them 
than  the  cost  price,  then,  perhaps,  the  plaintiff  might  be 
entitled  to  recover  the  difference  under  the   authorities. 
On  the  goods,  &c.,  being  invoiced  to  the  defendant,  and 
his  refusal  to  take  and  pay  for  them  according  to  con- 
tract, perhaps  the  plaintiffs  could  recover  the   costs  and 
expense  of  invoicing  the  same  and  other  damages  not 
conjectural  and  speculative.     In  either  of  these  modes 
the  plaintiffs  might  have  recovered  their  actual  loss  in 
contemplation  of  law. 

But  the  plaintiffs  have   seen  fit  to   adopt  neither  c( 
these  modes,  but  seek  by  their  declaration  in  a  great  do- 
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gree   to   recover  speculative  and  conjectural   damages.  jyne^TjJrm. 
The  answers  of  said  James^  before  named,  were  evident-" 
ly  given  to  the  jury  with  the  view  and  for  the  purpose  of 
influencing  the  jury  to  allow  plaintiffs  therefor  in    their 
estimate  of  damages,  and  it  is  evident  that  they  did  so 
to  a  large  extent.     The  estimate  of  damages  stated  by 
said  James,  in  each  of  his  said  answers,  is  a  conjectural 
estimate  of  the  profits  which  might  have  been  made  or 
the  conjectural  losses  sustained,  and  not  the  actual  loss, 
such  as  the  law  manifestly  intends  may  be   recovered 
under  facts  and  circumstances  similar  to  those  attending 
this  case. 

The  second  bill  of  exceptions  is  to  the  opinion  and 
judgment  of  the  court  in  overruling  the  defendant's  mo- 
tion for  a  new  trial. 

From  what  has  been  already,  said  the  contract  proven  is 
materially  variant  from  that  alleged  in  the  declaration, 
and  it  is  manifest  that  the  verdict  of  the  jury  is  in  a 
large  degree  made  up  from  the  speculative  and  conjectu- 
ral profits  and  losses  to  which  I  have  already  adverted. 
As  the  verdict  of  the  jury  must  be  set  aside  for  reasons 
already  stated  it  is  unnecessary  further  to  consider  the 
case  upon  the  facts  proven. 

For  these  reasons  the  judgment  of  the  circuit  court  of 
the  county  of  Wood,  rendered  in  this  cause  on  the  2d 
day  of  January,  1874,  must  be  reversed  and  the  plain- 
tiffin  error  recover  against  the  defendant  in  error  his 
costs  in  this  Court  expended.  And  this  Court  proceed- 
ing to  render  such  judgment  as  the  said  circuit  court 
should  have  rendered,  it  is  considered  that  the  verdict 
of  the  jury  be  set  aside  and  a  new  trial  in  the  cause  is 
granted,  the  costs  of  the  former  trial  to  abide  the  event 
of  the  suit,  and  the  cause  is  remanded  to  the  said  circuit 
court  with  directions  to  said  court  to  allow  the  plaintiffs 
to  amend  their  declaration  if  they  ask  permission  so  to 
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junl^Term.  ^^>  ^^^  ^^^  ®^^^  further  and  other  proceedings   therein 
"there  to  be  had  as  are  in  accordance  with  the  law  in  such 
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Hoffman  and  Moore,  Judges,  concurred. 

Judgment  Reversed,  Verdict  Set  Aside,  New 
Trial  Granted  and  Cause  Remanded,  with  leave 
TO  THE  Plaintiffs  to  Amend  their  Declacatiox. 
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WHEBUNG: 


Harwood  v.  Creel.. 

July  27,  1875. 

An   appellate  court  will  not  reverse  the  judgment  of  an  inferior         i87o. 
court,  overruling  a  motion  to  quash  the  undertaking  made  to  the  slier-   ''""^    ^'''"' 
ifTy  simply  because  it  appears  that  an  undertaking   was  executed  af- 
ter the  return  day  of  the  writ  of  fieri  facias. 

This  was  a  writ  of  error  and  supersedeas  to  a  judgment 
of  the  circuit  court  of  Wood  county,  granted  on  the  peti- 
tion of  Thomas  H.  Creel,  B.  H.  Foley,  Jr.,  and  T.  H. 
Creel,  Jr..  the  defendants  below.  The  plaintiff  was 
George  L.  Harwood.  The  judgment  from  which  the  ap- 
peal was  taken  was  rendered  on  the  8th  day  of  Decem- 
ber, 1873. 

The  other  material  facts  will  be  found  stated  in  the 
opinion  of  the  Court. 

The  Hon.  James  M.  Jackson,  judge  of  said  circuit 
court,  presided  at  the  hearing  of  the  motion  below. 

Okey  Johnson  for  the  appellants. 
Walter  8.  Sands  tor  the  appellee. 

Haymoxd,  President: 

On  the  27th  day  of  October,  1856,  plaintiff  recovered  a 
judgment  against  defendant  Thomas  H.  Creel,  for  $100.95 
with  interest  from  the  27th  day  of  October,  1856,  till 
paid  and  costs,  in  the  circuit  court  of  the  county  of 
Wood.  Upon  this  judgment  several  writs  of  fieri  facias 
were  issued  and  duly  returned  "no  property  found.''     Af- 
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June  Terra,  terwards,  and  on  the  1st  day  of  November,  1872,  another 

Harwood     ^'^"^  oi  fieri  Jacias  was  duly  issued  upon  said  judgment 

Creel.       ^^^  placed  in  the  hands  of  W.  J.  Hill,  sheriff  of  said 

county,  to  be  levied.     This  last  named  writ  was  made 

returnable  on  the  1st  Monday  of  January,  1873,     After- 

I 

wards,  on  the  6th  day  of  March,  1873,  Creel,  the  execu- 
tion debtor,  together  with  B.  H.  Foley,  Jr.  and  T.  H,  Creel, 
Jr.,  made  to  the  sheriff  an  undertaking  for  the  delivery  of 
of  property  according  to  the  provisions  of  the  first  sec- 
tion of  chapter  one  hundred  and  forty-two  of  the  Code 
1868.  The  undertaking  is  in  form  and  substance  iu 
accordance  with  the  form  prescribed  by  said  section.  It 
recites  that  the  sheriff  of  Wood  county,  by  virtue  of  a 
writ  of  fieri  facias  issued  from  the  circuit  court  of  Wood 
county,  against  the  property  of  the  said  Thomas  H. 
Creel,  has  levied  upon  the  following  property,  to-wit: 
Four  stacks  of  hay  and  one  stack  of  straw,  valued  at 
$218.85,  &c.  •  Afterwards,  the  plaintiff  caused  a  notice 
to  be  served  on  the  defendants  in  this  cause  that  on  the 
first  day  of  December,  1873,  he  would  move  the  circuit 
court  of  Wood  county  to  render  judgment  and  award  ex- 
ecution on  said  undertaking.  The  notice  seems  to  hare 
been  duly  served  on  all  the  defendants  in  September, 
1873.  On  the  1st  day  of  December,  1873,  on  motion  of 
the  plaintiff  the  cause  was  ordered  by  said  court  to  be 
docketed.  Afterwards,  on  the  8th  day  of  December, 
1873,  the  parties  appeared  in  court,  by  their  attorneys, 
and  the  defendant  Thomas  H.  Creel,  by  his  attorney, 
moved  the  court  to  quash  the  "notice  because  the  same 
is  insufficient"  and  the  court  overruled  the  motion. 
Thereupon  the  defendant  Thonaas  H.  Creel,  by  his  at- 
torney moved  the  court  to  "quash  the  undertaking  be- 
cause it  appeared  that  it  was  taken  long  after  the  return 
day  of  the  execution  upon  which  said  bond  was  taken, 
which  execution  and  the  indorsements  thereon  were  read 
in  connection  with  said  motion,  and  for  other  reasons 
apparent  on  the  papers  in  this  cause,"  but  the  court  also 
overruled  this  motion,  and  rendered  judgment  on  the  an- 


OF  WEST  VIROrNIA.  581 

dertaking   in   favor  of  plaintiff  against  the  defendants  june^xinn. 
for  $218.85  and  the  costs.     To  this  judgment  the  defen-     Harwood 
dants  obtained  a  supersedeas  and  it  is  now  to  be  ascer-       Q^y 
tained  whether  the  circuit  court  erred. 

The  first  section  of  chapter  one  hundred  and  forty-two 
of  the  Code  of  1S68,  provides   that  the  sheriff,  or  other 
officer,  levying  a  distress  warrant,  or  a  writ  oi  fieri  facias, 
Issued  from  the  office  of  the  clerk  of  a  circuit  court,  may 
take  from  the  debtor  a:\ .  undertaking  signed  by  himself, 
or  by  some  i)erson  for  him,  with  one  or  more  good  secu- 
rities, and   that  upon  the  giving  of  the  undertaking,  as 
herein  provided,  the  property,  so  levied  upon,  shall  be 
permitted  to  remain  in  the  possession    of  the  debtor,  at 
his  risk.     It  often  happens  that  a  sheriff  levies  a  fi^ri  fa- 
cias, a  very   short   time   before   the    return  day  thereof, 
when  there  is  not  time  to  advertise  and  sell  the  property. 
It  is  competent,  in  such  case,  for  the  sheriff  to  sell  the 
property  and  receive  the  purchase  money  therefor,  after 
the  return  dav  of  the  execution,  bv  virtue  of  the  lew  of 
the  execution.     So  also  the  sheriff  might,  properly,  re- 
ceive   the   debt,    in  relief  of  the  property,  so  levied  on. 
And  so  I  apprehend  it  is  competent  for  the  sheriff',  in  such 
case,  to  take  from  the  debtor  an  undertaking  and  permit 
the  property  to  remain  with  the  debtor  at  his  risk,  as  pro- 
vided by  said  first,  section.     Dix  v.  Evans  3  Munf.,  308. 
This  being  true,  it  is  evident  that  the  mere  fact  that  the 
undertaking  is  taken  after  the  return  day  of  the  execu- 
tion, does  not  alone  render  the  undertaking  either  void 
or  voidable.     It  seems  that  on  a  motion  to  quash  a  forth- 
coming bond  the  appellate  court   will  regard  the  execu- 
tion as  part  of  the  record.     Couch  v.  Miller,  2  Leigh.,  545. 
This,  it  has  been  said,  is  not   so,  however,  in  all  cases. 
See  the  cases  referred  to  in  the  opinion  of  Judge  Cabell, 
in  the  last  named  case.     It  seems  that  where  there  was 
an  appearance,  and  the  bond  objected  to  in  the  court  be- 
low, on  the  ground  of  being  unauthorized  or  variant  from 
the  execution,  that  the  appellate  court  will  look  at  the 
execution  as  part  of  the  record,  though  the  court  does 
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jun<?Term.  *^^^  ordcF  the  exccution  to  be  made  a  part  oi  the  record. 
~iiarwood  There  may  be  some  doubt  whether  the  same  rule  applies 
Creel.  ^^  ^^^®  return  of  the  officer  on  the  execution.  The  failure 
of  the  sheriff  to  make  a  return  on  an  execution  is  no 
ground  for  reversing  a  judgment  obtained  on  a  forth- 
coming bond  taken  in  pursuance  thereof.  Jones  r.  Hull^ 
1  H.  &  M.,  211 ;  3  Munf.,  308.  If  we  look  at  the  en- 
dorsements  on  the  fieiH  facias  in  this  case,  it  will  be  seen 
that  there  is  this  endorsement:  "November  10,  1872. 
By  virtue  of  the  within,  I  have  levied  the  same  on  four 
stacks  of  hay  and  one  straw  rick."  Signed.  "Jos.  L. 
Bailev,  D.  S."  It  is  true  that  there  seem^  to  be  this 
further  separate  endorsement  on  the  writ :  "Levied 
March  6th,  1873,  on  four  stacks  of  hay  and  one  stack  of 
straw  f  but  this  endorsement  is  not  signed  by  any  per- 
son, nor  does  it  appear  by  whom  it  was  written ;  in  fact, 
nothing  appears  in  the  case  but  the  writings  named — no 
explanation  is  given. 

In  this  State  the  undertaking  has  been  substitued  for 
the  forthcoming  bond,  and,  generally,  the  same  rules  and 
principles  apply  to  the  undertaking  as  to  the  forthcom- 
ing bond.  In  Shaw  v.  3fc  CuUough,  3  W.  Va.,  260,  it  was  AeW, 
that  "  parties  who  voluntarily  enter  into  a  forthcoming 
bond  are  estopped  from  all  inquiry  into  the  regularity 
and  validity  of  the  levy  of  the  writ  o{  fieri  facias  upon 
which  the  bond  was  taken." 

In  the  case  of  Dix  v,  Evans,  3  Munf.,  308,  in  the  syl- 
labus, it  is  stated  "  The  sheriff's  failing  to  mention,  in 
his  return  of  an  exccution,  one  of  the  negroes  on  whom 
it  was  levied,  is  no  ground  for  reversing  a  judgment  on 
a  forfeited  forthcoming  bond  in  which  that  negro  is  men- 
tioned as  one  of  those  on  wrhom  such  execution  was 
levied."  In  the  case  in  judgment  the  undertaking,  on 
its  face,  admits  the  levy  of  the  fieri  facias  upon  the  prop- 
erty therein  mentioned,  which  is  "  four  hay  stacks  and 
one  straw  stack."  This  admission,  in  the  absence  of 
proof  to  the  contrary,  authorizes  the  inference  or  pre- 
sumption that  the  writ  was  levied  before  the  return  day 
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thereof — in  other  words,  that  it  was  legally  levied.  So  june^Tirm 
far  as  the  Court  can  see  from  this  case,  the  undertaking" 
was  the  voluntary  act  of  the  defendants,  and  I  do  not 
feel  authorised  to  determine  that  the  undertaking  in  this 
case  is  void  simply  because  it  was  taken  by  the  sheriff 
after  the  return  day  of  the  execution.  That  fact,  as  we 
have  seen,  does  not  necessarily  make  the  undertaking  in- 
valid, and  there  was  no  error  in  the  judgment  of  the 
court  in  refusing  to  quash  the  undertaking  for  that 
cause. 

It  was  not  claimed  in  argument  here  that  the  court 
erred  in  overruling  the  motion  to  quash  the  notice,  and 
if  it  was,  I  do  not  sec  that  there  was  any  error  in  this 
respect. 

No  other  errors  have  been  assigned,  and  I  have  found 
none. 

For  these  reasons  the  said  judgment  of  the  circuit 
court  of  Wood  county,  rendered  in  this  cause  on  the  8th 
day  of  December,  1873,  must  be  affirmed,  with  costs  and 
damages  to  the  plaintiff  in  error  according  to  law. 

Hoffman  and  Moore,  Judges,  concurred. 

Judgment  Affirmed. 
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WHEELING. 


4^    ^  KiMMINS   USE, .  Ac,   V.    WlLSO^i 

i  »  W  July  81,  1876. 

187JJ.         1.  "W  lien  there  has  been  a  trial  before  a  jury  and  a  verdict,  on  a  mo- 
June  Term.  ^.  .^1  ,.  ,  .,,  . 
tion  to  set  aside  the  verdict  and  grant  a  new  trial,  because  the 

verdict  is  contrary  to  the  evidence,  if  there  be  inconsistency,  til 

the  testimony,  and  all  the  inferences  from  it,  which  might  bedrawn 

by  a  jury,  without  error,  that  tend  to  sustain  the  verdict,  must  be 

accepted,  and  such  of  the  testimony,  as  directly  conflicts  with  the 

former,  should  be  dii>carded. 

*2,  When  an  agreement  to  become  stockholders  in  specifte<lshari*5,ina 
partnership,  and  to  pay  the  amounts  subscribed,  is  signed  by  a 
number  of  persons  with  the  number  of  shares  and  the  aggregate 
amount  thereof  annexed  to  their  names,  though  no  promise  is 
named  in  the  agreement,  in  effect,  each  party  promises  to  the  oth- 
ers, to  pay  the  amount;  and  the  promises  of  the  others  area  ot>Dsid- 
eration  for  the  promi.<e  of  each,  and  the  parties  are  sufficiently 
definite. 

3.  When  such  subscribers  organize  a  company  and  appoint  a  trea*urer. 

and,  by  agreement  of  the  parties  one  makes  a  promissory  note, 
payable  to  the  person  appointed  treasurer,  for  his  unpaid  ^ha^^ 
the  previous  liability  and  agreement  constitute  an  adequate  con- 
sideration for  the  note. 

4.  When  one  of  a  number  of  persons  who,  each,   with  the  other*, 

agrees  to  contribute  mone}'  and  form  a  partnership  for  a  speci- 
fied purpose,  represents  to  another  the  existence  of  facts  on  which 
the  latter  relies,  but  which  do  not  exist,  the  other  parties  are  iu*i 
bound  by  such  representations,  and   the  contract  is  not  thereby 
invalidated,  as  between  the  party  deceived  and  the  others. 

6.  When  the  payee  of  a  note,  made  for  the  benefit  of  a  company  for 
which  he  is  treasurer  transfers  it  to  another,  and  an  action  i* 
brought  in  the  name  of  the  former  for  the  benefit  of  the  latter, 
though  on  the  trial  the  payee  testifies  that  he  did  not  authorize 
the  suit  to  be  brought  in  his  name,  this  should  not  influence  th? 
verdict  or  prevent  a  recovery. 
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Supersedeas  to  a  judgment  of  the  circuit  court  of  Mar-  j„„e^Tmu. 
shall  county,  rendered  on  the  12th  day  of  October,  1872,    Kimmins, 
in  a  suit  then  pending  in  said  court  between  Abner  R.      "'^  *<^- 
Kimmins,  who  sued  for  the  use  of  George  W.  Richmond^ 
plaintiff,  and  James  T.  Wilson,  defendant.     The  super- 
sedeas was  awarded  on  the  petition  of  the  defendant  be- 
low.     The  other  material  facts  appear  in  the  opinion  of 
the  Court. 

The  Hon.  Thayer  Melvin,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

if.  C.  IlolUday  for  the  appellant. 

/.  i.  Parkinson  and  J.  Dallas  Evnng  for  the  appellee. 

Hoffman,  Judge: 

A.  R.  Kimmins  suing  for  the  use  of  George  W. 
Richmond,  on  the  21st  day  of  March,  1871,  instituted 
his  action  of  debt  in  the  circuit  court  of  Marshall  coun- 
ty, and  afterwards  filed  his  declaration,  in  which  he  de- 
manded $335,  which  he  alleged  that  Wilson  owed  him, 
and  alleged  that  on  the  8th  day  of  September,  1866, 
Wilson  made  his  note  in  writing,  by  which  he  promised, 
on  or  before  the  first  day  pf  October  in  the  same  year,  to 
pay  to  Kimmins  the  sum  first  mentioned,  for  value  re- 
ceived ;  but  that  Wilson  had  not  done  so. 

Wilson  pleaded  first,  that  he  was  not  indebted: — He 
pleaded  «ct»ond/y,  that  in  August,  1866,  Isaac  Richmond 
and  his  brother  George  W.  Richmond  were  actively  en- 
gaged in  getting  up  an  organization  called  the  Dallas 
Oil  Company,  to  operate  in  the  oil  business,  in  Wood 
county,  West  Virginia;  that  Isaac  Richmond  presented 
ed  to  Wilson  an  oil  lease  or  article  of  agreement,  which 
recitisd,  substantially,  what  follows  :  "The  undersigned 
agree  to  become  stock  holders  in  a  property  located  on 
White  oak,  close  to  the  Great  Hope,  Barles  and  oth- 
er^s  wells.  This  lot  is  well  located  for  boring  purposes, 
74 


Wila'  n. 


5SG  SUPREME  COURT  OF  APPEALS 

june^Tcrra.  ^11(1  coutains  oveu  oiiG  aiid  a  half  acres.  It  has  a  good 
Kiinmiiis  ^^^  horse  power  portxible  engine,  engine  house  and  shaa- 
usi^  &-.  ly  furnished,  lot  of  boring  tools,  blaeksmith  tools,  500 
feet  of  tubing  with  pump  and  well  382  feet,  with  a  30 
barrel  tank,  with  several  barrels  of  oil.  The  machinery, 
well,  all  in  good  condition;  the  lease  runs  for  fifteen 
years.  The  whole  stock  is  divided  into  twenty  shares  of 
equal  value,  each  share  is  put  at  a  cost  of  three  hundred 
nud  thirty-five  dollars  (§335)  per  share.  Should  the 
Company  elect  to  bore  another  well,  it  is  hereby  under- 
stood that  Blair  &  Gibbens  are  not  to  be  assessed  in 
pumping  the  oil,  and  in  all  other  expenses  they  bear 
their  {proportion  of  the  expenses.  We  can  take  this  pro- 
perty and  stock  it  at  pleasure,  for  a  sum  vastly  exceeding 
this  cost.  Money  is  to  be  paid  when  subscribed:"  Tliat 
Isaac  Richmond  stated  to  Wilson  that  the  well  was  a 
thirty  barrel  well,  that  he  had  seen  it  run  a  thirty  bar- 
rel tank  full  per  day,  and  he  solicited  Wilson  to  go  into 
the  oil  lease  business,  but  Wilson  refused  to  do  so,  till 
Isaac  Richmond  told  him,  that  if  he  did  go  into  the  busi- 
nc?is,  he  should  not  loose  anything  ;  that  the  law  re- 
quired them  to  make  up  a  full  company ;  that  he,  Rich- 
mond, wanted  Wilson's  name  to  help  fill  up  the  company; 
that  it  was  understood  that  Wilson  had  not  monev  in 
hand  to  the  amount  of  any  material  part  of  the  shares. 
And  that  Wilson  relying  upon  Isaac  Richmond's  repre- 
sentations as  true,  not  himself  having  money,  made  and 
sii!:ned  the  note  to  Kimmins  who  was  the  secretan*  of  the 
Diillas  Oil  Company,  then  organized,  (notes  being  re- 
quired to  be  given,  when  money  was  not  paid  for  shares,) 
for  one  share  of  stock  so  taken:  That  Wilson  was  in- 
duced to  enter  into  the  contract  and  make  the  note,  by 
reason  of  Isaac  Richmond's  representations ;  and  that 
these  were  all  false:  That  Kimmins  and  George  W. 
Richmond  were  long  ago  advised  of  the  fore'going  facts: 
And  that  there  was  a  total  want  and  failure  of  the  condi- 
tions of  iho  contract,  to  the  full  amount  of  the  note,  as  o{ 
the  time  when  it  was  made,    and  always  since;  for  that 
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the  well  was  not  a  thirty  barrel  well,  that  it  had  never  T.,..^^T:.r.« 
run  a  thirty  barrel  tank  full  in  a  day,  but  that  it  was  al-  Kimmin7 
most  a  total  failure  and  wholly  worthless  ;  and  that  the 
implements  were  of  no  value  otherwise  than  in  a  good 
oil  well:  And  Wilson  pleaded  thirdly,  inserting  instead 
ofthe  name  of  Isaac  Richmond,  that  of  George  W.  Rich- 
mond, otherwise  substantially  the  same  facts  as  in  the 
second  plea. 

Each  of  the  last  two  pleas  was  verified  by  the  affi- 
<lavit  of  Wilson  that  the  matters  set  forth  in  the  plea 
were  true,  as  to  his  knowledge,  information  and  belief. 

To  each  of  the  three  pleas  Kimmins  replied  generally 

There  was  a  trial  before  a  jury  and  a  verdict  for  Kim- 
mins for  the  use  of  G.  W.  Richmond.  Wilson  moved  for  a 
new  trial,  which  was  reiused,  and  he  excepted,  and  the 
facts  in  part,  and  evidence  in  part,  were  certified. 

As  ap])ears  by  the  record,  the  agreement  recited  in  the 
second  plea  was  signed  by  Blair  &  Gibbens,  with  four 
shares,  of  the  aggregate  value  of  §1340,  written  oppo- 
site their  names  and  by  George  W.  Richmond,  Isaac 
Richmond,  A.  R.  Kimmins,  James  T.  Wilson,  Daniel 
Dague  and  eight  other  persons,  with  one  share  of  the 
value  of  §335,  written  opposite  the  name  of  each. 

The  evidence  proves  the  following  facts: 
G.  W.  Richmond,  who  resided  in  Clarksburg,  West 
Virginia,  arranged  with  Blair  &  Gibbens,  with  reference 
to  the  lease  mentioned  in  the  agreement,  and  with  a  firm 
which,  under  a  contract  with  Blair  &  Gibbens,  had  sunk 
the  well  then  in  operation  and  owned  the  property,  for 
the  purchase  of  their  interest,  engine  and  other  property 
mentioned  in  the  agreement,  upon  the  condition  that  at 
or  before  the  expiration  of  sixty  days,  a  company  should 
be  formed  to  take  the  lease  and  other  property  upon  the 
terms  suggested.  The  price  of  the  lease  does  not  clear- 
ly appear  ;  but  the  price  asked  for  the  well,  engine  and 
other  property  was  §3500.  The  agreement  was  signed 
by  Blair  &  Gibbens,  who  took  four  shares  of  stock,  and 
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junl?Term    '^J'  Georgc  W.  Richmond,  who  took  one  share;  and  then 
— Kinimiiw     ^*  ^^^®  scnt  bv  Gcorgc  W.  Richmond  to  his  brother,  Isaac 
use,  Ac.     Richmond,  in  Marshall  county,  with  the  request  that,  if 
wiigoD.     j^^j  j^g^j  ^^Q  time,  he  would  obtain  the  desired  number  of 
subscribers ;  or  if  not,  that  he  would  hand  the  papers  to 
some  one  in  his  neighborhood  who  would  attend  to  it. 
A  sufficient  number  of  subscribers  having  been  secured, 
on  the  6th  day  of  September,   1866,  the  Company  was 
formed  and  organized— called  the  Dallas  Oil  Company— 
and  Dague  was  elected  president  and  Kimmins,  secreta- 
ry and  treasurer.     A   part  of  the  subscribers  paid  their 
subscriptions   before  the  organization ;    but,  under  an 
agreement  with  the  other  parties,  on  the  same  day,  Wil- 
son and  some  others,  made  their  note  to  Kimmins  for 
their  respective  subscriptions. 

According  to  the  original  understanding  of  the  par- 
ties, after  the  organization,  at  the  instance  of  the  Com- 
pany, Dague,  the  president,  and  Isaac  Richmond  went  to 
the  premises  and  afterwards  directed  George  W.  Rich- 
mond to  close  the  contract  with  the  owners  of  the  land 
and  property ;  and  he  did  so.  They  paid  $1,500,  and 
executed  their  note  for  $2,000  for  the  engine,  fixtures, 
&c.,  and  G.  W.  Richmond  paid  $1,000  and  executed  his 
note  for  the  residue  of  the  amount  payable  on  the  lea^e: 
and  Blair  &  Gibbons  made  the  title  to  the  Company- 
And,  with  the  understanding  on  Richmond's  part  that 
the  notes  for  unpaid  subscriptions  should  be  turned  over 
to  him,  he  paid  the  amount  of  that  note.  The  te^ti- 
mony  of  George  W.  Richmond  is  that  Wilson  agreed 
with  him  that  if  he  would  advance  the  amount  of  Wil- 
son's subscription  the  latter  would  pay  to  Richmond  the 
amount  of  his  note  for  $335 — though  there  was  testi- 
mony tending  to  contradict  this.  The  evidence  proves 
that  this  note,  with  others,  was  afterwards  turned  over 
by  Kimmins,  as  secretary  and  treasurer  of  the  Company, 
to  George  AV.  Richmond,  for  whose  use  it  was  under- 
stood the.  money  was  to  be  paid.  Assessments  were  twice 
made  for  $10,  for  working  purposes,  and  paid.     Kim- 
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mins  and  George  W.  Richmond  were  elected  snperin-  j„„o*T( 
tendents,  and  acted  as  such  in  boring  and  operating  the*" 
well. 

The  well,  prenjises,  fixtures,  &c.,  were,  at  the  time  of  the 
formation  of  the  Company  and  subsequently,  in  the  condi- 
tion described  in  the  agreement  There  were,  in  the  imme- 
diate .vicinity  of  the  pwperty,  wells  producing  oil ;  and 
in  the  opinion  of  witnesses  it  was  good  oil  territory,  and 
at  the  price  given  was  cheap.  But  it  turned  out  that 
the  well  worked  by  the  Company  produced  but  little  oil, 
and  that  was  of  inferior  quality.  The  investment  was 
found  to  be  un remunerative,  and  after  about  a  month 
the  well  was  abandoned  and  the  fixtures  left  upon  the 
premises. 

Isaac  Richmond  represented  to  Wilson  that  he  had 
seen  thirty  barrels  of  oil  pumped  from  the  well  in  twelve 
hours ;  that  the  oil  was  of  superior  quality,  and  that  the 
well  was  a  paying  one ;  and  that  the  money  payable  by 
the  note  given  by  Wilson  could  be  made  out  of  the  oil 
before  payment  would  be  required. 

The  testimony  of  George  W.  Richmond  was  that  Isaac 
Richmond  was  not  his  agent,  though  there  was  evidence 
tending  to  prove  that  he  was  such. 

On  the  trial  Kimmins  testified  that  Wilson  never  re- 
ceived any  consideration  from  him  for  the  note ;  that  it 
was  executed  to  him  as  secretary  and  treasurer  of  the 
Company;  that  the  legal  title  was  not  in  him,  and  that 
he  had  not  ordered  the  suit  to  be  brought. 

As  there  was  no  demurrer  to  the  second  and  third  pleas, 
and  neither  was  entirely  proven,  it  is  suificient  to  exam- 
ine the  evidence  within  the  scope  of  the  pleadings,  and 
consider  the  facts  which  it  proves,  or  is  sufficient  to 
prove.  But  where  there  is  inconsistency,  the  testimony 
and  all  the  inferences  from  it  which  might  be  drawn  by 
a  jury,  without  error,  that  tend  to  sustain  the  verdict, 
sliould  be  accepted,  and  such  of  the  testimony  as  directly 
and  irreconcilably  conflicted  with  the  former  should  be 
discarded. 
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It  is  urged  on  behalf  of  Wilson,  that,  as  there  was  no 
"promise  named  in  the  original  agreement  signed  by  him 
and  others,  that  agreement  furnished  no  considera- 
tion ;  and  Kimmons  paid  no  consideration  for  the  note 
made  by  Wilson  to  him  as  trustee  and  treasurer;  and 
that,  therefore,  Kimmins  could  not  maintain  an  action 
thereon  for  the  benefit  of  himself  or  the  Company  or 
George  W.  Richmond :  That  if  the  consideration  were 
sufficient,  Isaac  Richmond's  representations  to  Wilson: 
were  false,  and  vitiated  the  contract :  And  finally,  that  the 
suit  was  not  authorized  by  Kimmins  and  could  not  be 
brought  in  his  name  by  George  W.  Richmond. 

By  the  original  agreement,  signed  by  the  parties,  each, 
in  effect,  promised  to  the  others,  to  pay,  for  the  benefit 
of  all,  the  sums  of  money  stated  after  their  names. 
These  mutual  promises  constituted  a  valid  consideration, 
the  one  for  the  other ;  and  the  contract  \vas  binding — 
whether  it  might  be  enforced  in  law  or  only  in  equity. 
Sewell,  C.  J.  in  Phillips  Limerick  Academy  v.  Davis,  11 
Mass.,  117;  My  rick  i\  French,  2  Gray,  420;  George  v, 
Harris,  4  N.  Hamp.,  533;  iPAuley  v.  Billenger,  iO 
Johns.',  (N.  Y.)  89;  Reformed  Protestant  Didch  Church  r.. 
5ro?^w,  29  Barb.,  (N.  Y.)  335;  McDonald  v.  Gray,  U 
Iowa,  508. 

In  order  to  carry  the  initiatory  contract  into  effect^ 
the  parties  thereto  met  and  organized  themselves  as  the 
Dallas  Oil  Company,  a  private  partnership,  and  appoint- 
ed Kimmins,  the  plaintiff,  secretary  and  treasurer. 
Some  ot  the  parties  severally  paid  in  hand  the  amounts 
they  had,  respectively,  promised  to  pay ;  and  by  the 
agreement  of  the  parties,  expressed  or  implied,  Wilson, 
and  others,  severally  executed  their  notes  payable  to 
Kimmins  for  the  amounts  which  they  severally  had  be- 
lore  promised  to  pay.  Doubtless  the  parties  agreed 
that  these  moneys  should  be  held  and  used  by  Kimmins,. 
who  was  secretary  and  treasurer  of  the  Company,  for 
the  benefit  of  all ;  and  Kimmins,  expressly  or  by  im- 
plication, consented  to  do  so.     The  previous  liability  of 
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Wilson,  with  the  agreement  of  the  parties  that  he  should  j^^noTirm. 
make  his  note  to  Kimmins  for  such  purpose,  constituted  KimiLini 
an  adequate  consideration  for  the  note  of  Wilson  to  him  "»^^*c. 
for  the  amount  of  the  liability,  and  he,  or  the  other 
members  of  the  Company,  or  any  other  to  whom  the 
right  was  transferred,  might  bring  a  suit  thereon,  in  the 
name  of  Kimmins,  against  Wilson,  and  recover  that 
amount.  SUer,  Price  &  Co.  v,  3[cClanachan,  2  Gratt., 
280 ;  Richeson  v.  JRicheson,  2  Gratt.,  497 ;  WicJcham  & 
Goshoim  V.  Lems  Martin  &  Co,,  13  Gratt.,  427;  Evans, 
Trustee,  v.  Greenhow,  15  Gratt.,  153;  Moses  v.  Trice,  21 
Gratt.,  556;  Farmington  Academy  v.  Allen,  14  Mass.,  172; 
Bryant  r.  Goodnow,  5  Pick.,  (Mass.)  228;  Trxistees,  &c,, 
in  Hanson,  v.  Stetson,  5  Pick.,  (Mass.)  506 ;  Warren  v. 
Steams,  19  Pick.,  (Mass.)  73;  Thompson  v.  Page,  1 
Mete,  (Mass.)  56d;Steenev.  AyleswoHh,  18  Conn.,  244; 
Mobinson  v.  March,  4  111 ;  1  Chit,  on  Cont.,  pp.  32,  33, 
note,  &c.,  and  other  cases  cited  on  pp.  50, 51  and  note  6. 

Moreover,  according  to  the  agreement  of  the  parties, 
a  large  portion  of  the  moneys  agreed  to  be  paid  was,  in 
fact,  paid  to  the  agents  of  the  Company,  and  they  paid 
large  sums  to  the  owners  of  the  leased  territory,  as  well 
as  the  property  purchased,  and  George  W.  Richmond, 
himself,  in  behalf  of  the  Company,  paid  large  sums  to 
these  owners ;  and  they,  thereby,  procured  the  lease  of  the 
territory  and  transfer  of  the  property,  and  caused  all  to  be 
vested  in  Wilson  and  the  other  partners  for  their  own 
benefit. 

Against  the  testimony  of  George  W.  Richmond  and 
the  verdict  of  the  jury,  it  cannot  be  held  that  Isaac 
Richmond  was  in  fact  the  agent  of  the  former.  The  re- 
lation of  Isaac  Richmond,  in  the  negotiation  that  re- 
sulted in  the  execution  of  the  contract  between  all  the 
parties,  and  the  organization  of  the  Company,  was  as  an- 
tagonistic to  George  W.  Richmond  as  it  was  to  Wilson. 
Certainly  that  relation  was  not  such  as  to  bind  others 
than  himself,  or  to  taint  the  contract  with  fraud  or  mis- 
representation, as  perpetrated  by  them,  actually  or  con- 
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june^Term.  structivcly.  And  Isaac  Richmond's  conduct,  only  in  his 
Kiiominii  ^^^'^  behalf,  could  not  so  vitiate  the  contract  made  by 
^f^'  him  with  the  other  parties,  as  to  impair  or  destroy  its 
validity  between  them :  Though,  if  fraudulent  and  in- 
jurious, it  might  subject  him  to  the  payment  of  damages, 
iflller  V.  Campbell,  3  A.  K.  Marsh.,  (Xy.)  526;  5  Rob. 
(Xew)  Pr.  671,  593  etaeq.,  and  cases  cited. 

But  the  material  facts  set  forth  in  the  agreement  were 
true.  In  the  immediate  vicinity  of  the  well  were  other 
oil  producing  wells;  and  in  the  opinion  of  witnesses, the 
territory  in  question  was  good  oil  territory,  and  cheap 
at  the  price  paid  for  it.  And  most  of  the  representa- 
tions made  by  Isaac  Richmond  to  Wilson  are  not  di^ 
proved.  The  only  representations  that  may  seem  to  be 
erroneous  are,  that  the  well  then  upon  the  premises  was 
a  paying  one,  and  that  the  oil  was  superior  in  quality. 
This  was  so  manifestly  a  matter  of  opinion,  that  it  can- 
not be  presumed  to  have  furnished,  to  any  considerable 
extent,  the  ground  of  the  action  of  Wilson ;  and  though 
he  alone  testifies  on  this  subject — he  does  not  suggest 
tliat  Richmond's  representations  induced  his  action. 
The  well,  however,  at  the  time  referred  to,  when  the  ne- 
gotiation was  made,  may  have  been  such  as  represented, 
and  yet,  soon  after,  may  have  failed  to  produce  any  but 
inferior  oil,  in  quantities  unremunerative.  Beyond  these 
representations  there  is  no  evidence  of  fraud.  Under 
the  circumstances  they  do  not  invalidate  or  affect  the 
original  contract  or  the  note. 

It  would  seem  that  the  Company  authorized  Kimmins, 
as  their  secretary  and  treasurer,  when  George  W.  Rich- 
mond should  have  paid  the  note  for  $2,000,  executed  by 
Dague,  the  president,  and  himself,  to  transfer  the  unpaid 
notes  for  shares,  to  Richmond.  He,  Richmond,  testifies 
that  Wilson  expressly  agreed  that  if  Richmond  would 
advance  the  amount  of  Wilson's  subscription — for  which 
he  made  the  note — ^he  would  pay  the  amount.  And  Rich- 
mond did  pay  the  $2,000,  which  covered  Wilson's  sub- 
scription ;  and   Kimmins,  as  secretary  and  treasurer  of 
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the  Company,  did  transfer  the  note  to  Richmond  :    And  june^Term 
Richmond^  in  the   name  of  Kimmins,   sued  Wilson  on" 
the  note,  and  Kimmins  made  no  objection  thereto. 

The  testimony  of  Kimmins,  on  the  trial,  that  he  had 
not  authorized  the  suit  to  be  brought  in  his  name,  could 
not  tend  to  bar  the  recovery.  If,  as  between  the  other 
members  of  the  Company  and  Richmond,  the  latter  had 
not  the  right  to  the  money,  Wilson  could  not,  on  the 
trial,  without  notice,  show  that  fact  to  prevent  a  recov- 
ery, for  the  benefit  of  the  person  who  ought  to  receive  it. 

The  motion  for  a  new  trial  was  properly  overruled, 
and  the  judgment  of  the  circuit  court  was  right  and  is 
affirmed  with  damages  and  costs. 

Haymond,  President,  and  Moore,  Judge,  concurred. 


Judgment  Affirmed. 
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Appleqate  v.  Hinkson. 

July  81,  1875. 

1875.         1.  Q.J  as  trustee  for  J.  H.,  received  from  L.,  $872.50,  part  of  the  ppo- 

L_        ceeds  for  thirty-seven  and  one-half  acres  of  land  conveyed  to  L-,  by 

8aid  trustee  and  treated  the  said  sum  as  part  of  the  effects  of  said 
J.  H.,  and  charged  himself  therewith  in  his  account  with  the  trust 
estate  of  said  J.  H.,  as  a  part  of  $1492.50  with  which  he  chai^ 
himself  in  that  acc6unt  as  being  realized  upon  the  sale  of  the 
saw  mill,  and  paid  the  said  $1492.50,  as  trustee  of  J,  H.,  to  one 
Gist,  as  the  fund  and  in  behalf  of  said  J.  H., — Held  : 

The  payment  must  be  considered,  in  this  proceeding,  as  having  been 
made  on  behalf  of  said  J.  H.,  principal  debtor,  and  not  on  behalf 
of  defendant;  without  prejudice,  however,  to  the  right  of  defen- 
dant, or  others  having  proper  claim,  to  institute  proper  pn>ceed 
ings  against  said  trustee  for  misapplication  of  the  $872.50,  if 
misapplied ;  and  without  prejudice  to  defendant,  or  other  party 
having  right  to  institute  proper  proceedings  to  set  aside  the  sale 
and  conveyance  of  the  thirty-seven  and  one-half  acres  made  by  said 
trustee  to  Martha  Lowry,  May  28,  1864 ;  or  the  sale  made  to 
Martin  Lowry,  or  the  sale  and  conve}" ance  from  Naylor  and  the 
Applegates  to  Martha  Lowry  of  May  28,  1864;  and  also  any 
proceedings  had  or  based  upon  either  of  the  deeds  of  trust  exe- 
cuted by  J.  Hinkson  and  wife  to  said  trustee,  and  defendant  and 
wife  to  said  trustee,  in  which  they  may  show  themselves  entitled 
to  redress. 

2.  All  the  parties  in  interest,  not  being  before  the  court,  it  is  not  pn>- 
per,  in  this  case,  to  undertake  to  settle  the  rights  of  the  defend- 
ant to  the  $872.50. 

8.  Where  the  evidence  clearly  prove  that  the  plaintiff  paid  the  money 
upon  a  judgment  rendered  against  him  and  the  defendant  as  co- 
sureties, and  it  appears  from  the  facts  and  evidence  that  the  cir- 
cuit court  ought  to  have  given  judgment  for  the  plaintiff  against 
the  defendant  for  one  moiety  of  the  judgment  so  paid,  it  is  error 
for  the  court  to  find  for  the  defendant  and  render  judgment  in 
his  favor. 
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Appeal  by  Lewis  Applegate  from  a  judgment  of  the 
circuit  court  of  Brooke  county,  rendered  on  the  24th  day    ^    .^ 
of  June,  1868,  in  a  certain  proceeding  then  pending  in     Hinkaon. 
said  court,  wherein  said  Applegate  was    plaintiff,  and 
William  T.  Hinkson,  defendant. 

The  other  facts  sufficiently  appear  in  the  opinion  of 
the  Court. 

The  Hon.  E.  H.  Caldwell,  judge  of  said  circuit  court 
at  the  date  of  said  judgment,  presided  at  the  trial  below 

Joseph  H.  Pendleton,  for  the  appellant. 
George  W.  Qildwell,  for  the  appellee. 

Moore,  Judge  : 

Plaintiif  and  defendant  were  co-sureties  for  one  John 
Hinkson,  on  a  note  of  ?2,000  to  Rachel  Culver ;  on  which 
said  note  John  Hinkson  had  made  certain  payments  and 
Samuel  George,  trustee  for  said  John  Hinkson,  had  also 
made  certain  payments;  and  which  note  was  assigned  to 
Joseph  C.  Gist  by  said  Rachel  Culver.  At  the  September 
term,  1865,  of  the  circuit  court  of  Brooke  county,  the 
said  Gist,  as  assignee,  &2.,  obtained  a  judgment  against  the 
co-sureties,  Applegate  and  W.  T.  Hinkson,  for  the  balance 
due  on  said  note,  which  at  said  term  amounted  to  J874,- 
66,  and  which  sum  was  paid  to  said  Gist  by  Applegate 
August  6,  1866. — No  judgment  having  been  rendered 
against  John  Hinkson,  he  having  kft  the  State  insolvent, 
and  the  action  abating  as  to  him. 

Applegate  then  proceeded,  by  way  of  notice  and  mo- 
tion, under  the  statute  in  such  cases  made  and  provided,  in 
the  circuit  court  of  Brooke  county,  to  recover  judg- 
ment against  the  defendant  as  co-sure*ty  the  sum  of 
$437.33,  w4th  interest  from  August  6,  1866,  that  being 
one-half  of  the  amount  paid  by  Applegate. 

The  defendant,  by  order  of  the  court,  filed  a  statement 
of  the  grounds  of  his  defense  to  said  motion,  substantially 
as  follows : 


V. 

Hinkaon. 
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june^Term.       FirsL  That  defendant,  as  co-surety  on  said  note,  paid 

Appieg*!^    his  share,-  to-wit :  $900,  May,  1864. 

Second.  That  S.  George,  trustee  of  defendant,  and  to 
whom  defendant  assigned  all  his  property,  real  and  per- 
sonal, paid,  out  of  the  proceeds  of  a  portion  of  said  prop- 
erty, $900  on  said  not^  in  the  year  1864,  for  which  de- 
fendant claimed  credit  as  against  said  motion. 

Third.  That  John  Hinkson,  the  principal  on  said 
note,  assigned  all  his  property,  real  and  personal,  in  said 
county  of  Brooke,  on  the  23d  day  of  February,  1860,  to 
S.  George,  his  trustee,  to  secure,  first,  a  small  debt  to  Alex- 
ander McHugh,  and,  secondly,  to  secure  and  pay  Joseph  C. 
Gist,  assignee  of  said  Culver  note,  $2,000  on  said  note;  that 
the  said  property  so  assigned  by  said  John  Hinkson,  was 
more  than  sufficient  to  pay  all  the  aforesaid  debts  of  said 
John  Hinkson,  but  that  by  the  contrivance,  interference, 
misconduct  and  misdirection  of  Lewis  Applegate  to  and 
with  the  said  trustee  in  reference  to  the  said  trust  prop- 
erty in  the  hands  of  the  said  trustee,  by  which  the  trus- 
tee was  induced,  persuaded  and  misled  by  said  Apple- 
gate  to  make  wrongful  and  improper  sales  of  said  trust 
property,  and  by  said  Applegate  was  induced  to  sell,  and 
did  sell,  said  property  much  below  its  value  and  on  in- 
sufficient security,  by  which  actions  of  the  said  Apple- 
gate  the  said  trust  property  of  said  John  Hinkson  was 
wasted  and  misapplied  to  the  prejudice  of  this  defendant 
as  surety  as  aforesaid.  And  the  said  Applegate,  the 
more  effectually  to  carry  out  his  aforesaid  wrongful  con- 
duct in  this  behalf,  gave  the  said  trustee  his  bond,  or 
writing,  agreeing  to  save  him  harmless,  or  to  indemnify 
him,  the  said  trustee,  in  disposing  of  the  said  trust  prop- 
erty, or  a  part  thereof,  as  he,  said  Applegate,  as  aforesaid, 
directed  and  advised. 

The  plaintiff  moved  the  court  to  reject  the  third  speci- 
fication of  said  statement,  but  the  court  overruled  the 
motion,  and  at  a  subsequent  term,  judgment  being  render- 
ed for  the  defendant,  the  plaintiff  moved  to  set  aside  the 
judgment  as  contrary   to  the  evidence  and  grant  a  new 
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trial,  which  motion  was  overruled ;  plaintii!  excepted, 

and  has  appealed.  Appiegnte 

It  appearing  to  the  court  from  the  record  in  the  cause 
that  the  sura  of  J872.50,  part  of  the  proceeds  received  by 
the  trustee,  Samuel  George,  from  Mrs.  Lowry  for  the 
thirty-seven  and  one  half  acres  of  land  conveyed  to  her  by 
the  said  trustee,  was  treated  by  the  said  trustee  as  being 
a  part  of  the  effects  of  said  John  Hinkson,  and  that  said 
trustee  charged  himself  therewith  in  his  account  with 
the  trust  estate  of  said  John  Hinkson,  as  a  part  of  the 
51,492.50,  with  which  he  charged  himself  in  that  ac- 
count, as  being  realized  upon  the  sale  of  the  saw-mill ; 
and  it  further  appearing  that  the  said  trustee  paid  said 
$1,492.50  to  Gist  as  the  trustee  of  said  John  Hinkson, 
as  being  his  fund  and  in  his  behalf,  the  said  payment 
must  be  considered  in  this  proceeding  as  having  been 
made  on  behalf  of  said  John  Hinkson,  principal  debtor,, 
and  not  for  and  on  behalf  of  defendant,  Wm.  T.  Hink- 
son, without  prejudice,  however,  to  the  right  of  said 
Wm.  T.  Hinkson,  or  any  other  person  havmg  proper 
claim,  to  proceed  against  said  trustee,  by  bill  in  equity,, 
or  otherwise,  as  may  be  proper,  for  the  misapplication  of 
said  $872.50,  by  said  trustee,  if  it  should  appear  it  was 
80  misapplied,  and  without  prejudice  to  the  the  said 
Wm.  T.  Hinkson,  or  other  party  having  right  to  insti- 
tute any  proper  proceedings  at  law  or  in  equity  to  set 
aside  the  sale  and  conveyance  of  the  thirty-seven  and  one 
half  acres  of  land  conveyed  by  said  Samuel  George,  trus- 
tee, to  Martha  Lowry  by  deed,  dated  May  28th  1864,  or 
the  sale  made  by  said  George  to  Martin  Lowry,  or 
the  sale  and  conveyance  from  J.  R.  Naylor,  Lew- 
is Applegate  and  Margaret  Applegate  to  Martha 
Lowry  of  28th  of  May,  1864;  and  also  any  pro- 
ceedings  had,  or  based,  upon  either  of  the  deeds 
of  trust  executed  by  John  Hinkson  and  wife  to  said 
George,  and  William  T.  Hinkson  and  wife  to  said 
George,  in  which  they  may  show  themselves  entitled  to 
redress,  and  which  may  be  brought  in  proper  time.   The 
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juaeTi^rm  Court  is  of  Opinion  that  it  is  not  proper,  in  this  case,  to 
Anri<7aio~  "i^dertakc  to  settle  the  rights  of  the  said  William  T. 
Hinksou.  Hinkson  to  the  said  $872.50,  or  to  determine  whether  it 
was  properly  his  money  or  not,  all  the  parties  in  interest 
not  being  before  the  Court.  And  the  Court  is  farther  of 
opinion,  that  the  evidence  clearly  proves  that  the  plain- 
tiff Applegate  did  pay  the  money  upon  the  judgment  ren- 
dered against  him  and  the  said  defendant,  as  co-surety 
with  the  defendant.  And  it  appears  from  the  facts  and 
evidence  that  the  circuit  court  ought  to  have  given 
judgment  for  the  plaintiff,  Aj)plegate,  against  the  defend- 
ant for  the  one  moiety  of  the  judgment  paid,  as  afore- 
said, by  the  plaintiff;  and  although  the  plaintiff  moved 
the  circuit  court  for  a  new  trial,  said  motion  was,  per- 
haps, technically  irregular,  and,  having  been  refused, he 
was  not  prejudiced  thereby  ;  but  as  the  court  erred  in 
finding  for  thedefendantand  rendering  judgment  thereon 
in  his  favor,  it  is  considered  by  the  Court  that  the  said 
judgment  be  reversed  and  the  finding  set  aside,  with  costs. 
And  this  Court  proceeding  to  render  such  judgment  as 
the  circuit  court  should  have  rendered,  it  is  considered 
that  the  plaintiff  recover  against  the  defendant  the  sum 
of  §437.33,  with  interest  thereon  from  the  6th  day  of 
August,  18G6,  until  paid,  and  his  costs  in  this  behalf  ex- 
pended; but  this  judgment  is  without  prejudice  to  the 
defendant  or  others,  in  any  proper  proceeding  that  may 
hereafter  be  instituted  by  him,  or  them,  as  sfcited  in  the 
opinion  in  writing  of  this  Court  filed  in  the  cause. 

Haymond,  President,  and  Hoffman,  Judge,  concurred. 

Judgment  Revicrsed,  Finding  Set  Aside,  and, 
by  appeliiate  court,  judgment  for  plaintiff 
Bklow,  but  Without  Prejudice. 
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WHEBLINGx 


Brodije  v.  Clator. 

July  81,  1875. 

B.  and  C.  entered  into  a  written  agreement  which  stipulated  that  C.  1875. 
agreed  *'to  furnish  the  material  and  do  all  the  work  of  plastering  at  "°°  ^^"^ 
B's.  house  on  Quincy  street,  at  full  book  of  plasterer's  prices,  in  pay- 
ment of  which  B.  agreed  to  furnish  all  material  and  do  all  of  C's.  car- 
penter work  at  full  book  of  carpenter  prices."  B.  tiled  a  declaration 
in  covenant ;  C.  demurred  to  the  declaration  and  each  count  thereof 
and  plead  covenants  performed.  The  court  overruled  the  demurrer* 
B.  and  C.  then  entered  of  record  in  the  cause  a  written  agree- 
ment, viz:  "It  is  agreed  that  under  the  declaration,  plea  and 
accounts  filed  by  the  parties,  respectively,  in  thi«*  case,  either 
party  may  give  in  evidence  any  claim,  demand,  payment 
or  set-oif  mentioned  in  his  bill  of  particulars,  whether  arising 
under  the  special  agreement  declared  on  or  otherwise ;  but  if  not  aris- 
ing under  the  said  si)ecial  agreement,  then  such  part}'  is  only  to  be  al- 
lowed therefor  such  amounts  as  he  may  prove  as  the  amount,  price,  or 
value  thereof,  without  reference  to  said  agreement;  and  the  determi- 
nation of  any  such  claim,  demand,  payment,  or  set-oft*  in  this  proceed- 
ing, shall  be  as  eflectual  a  bar  to  any  future  proceedings  therein  as  if 
made  in  an  action  or  suit  brought  specially  upon  them." — Held: 

1.  That,  if  an3'  error  existed,  in  the  pleadings  it  was  cured  by  the 
sub-;cquont  action  of  the  parties,  when  they  entered  into  the  trial 
agreement. 

2.  That  it  wa^  the  province  of  th«  defendant  to  stand  upon  the 
demurrer,  or  waive  it ;  and  having  elected  to  waive  it  an  appel- 
late court  should  not  reverse  the  judgment. 

3.  The  special  article  sued  on  is  to  be  construed  according  to  the 
intention  of  the  parties,  to  be  collected  from  the  instrument,  and 
to  that  intention  technical  forms  of  expression  must  give  way. 

The  deft'ndant  asked  a  witness,  called  by  him,  *»what  the  plaintiff*  said 
to  him  about  the  said  other  work,  and  if  he  was  not  to  pay  the  defend 
ant  full  plasterer's  prices  therefor?" — Hkld  : 
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1.  That,  strictly  interpreted, the  question  was  leading,  and  there- 
fore, properly  refused. 

2.  The  defendant  had  a  right  to  prove  what  was  the  price  agree- 
on  for  the  outside  work,  or  work  done  other  than  on  the  Quincy 
street  house. 

Sujyersedeas  to  a  judgment  of  the  municipal  court  of 
Wheeling  granted  on  the  petition  of  John  Clator,  the 
defendant.below.  The  plaintiff  was  Joseph  M.  Brodie. 
The  judgment  was  rendered  on  the  iSth  day  of  May, 
1874. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  case. 

The  Hon.  Gibson  L.  Cranmcr,  judge  of  said  munici- 
pal court,  presided  at  the  trial  below. 

Daniel  Peck,  for  the  appellant. 
William  P.  Hubbard,  for  the  appellee. 

Moore,  Judge  : 

The  appellant,  Clator,  seeks  a  reversal  of  the  judg- 
ment of  the  municipal  court  of  the  city  of  Wheeling, 
rendered  May  18,  1874,  in  an  action  of  covenant,  insti- 
tuted by  Brodie,  against  him. 

The  action  was  based  upon  an  article  of  agreement, 
made  between  Brodie  and  Clator,  dated  13th  Septem- 
ber, 1869,  which  stipulated,  "That  John  Clator,  party 
of  the  second  part,  agrees  to  furnish  the  material  and  do 
all  the  work  of  plastering  at  J.  M.  Brodie's  house,  on 
Quincy  street,  at  full  book  of  plasterer's  prices,  in  payment 
of  which  J.  M.  Brodie  agrees  to  furnish  all  material  and 
do  all  of  John  Clator's  carpenter  work  at  full  booh  of 
carpenter's  prices" 

The  declaration  contained  three  counts.  Clator  de- 
murred to  the  declaration  and  each  count  thereof,  and 
for  cause  of  demurrer,  specially  assigned,  that: 

'^ First,  There  is  a  variance  between  the  agreement 
declared  on   and   the  agreement  given  on  oyer,  in  this : 
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The  contract   of  the  defendant  was  not  to  pay  cash  for  jj^n^e  Term, 
the  work  and  materials  of  the  plaintiff  to    be  furnished"" 
to  the  defendant,^' 

^^Second,  There  is  no  sufficient  averment  of  the  per- 
formance on  the  part  of  the  plaintiff;  it  does  not  appear 
what  he  did  do  under  the  contract.'' 

"Third,  All  the  counts  are  defective  in  this  :  They  do 
not  show  any  breach  of  the  contract  by  the  defendant, 
or  in  what  manner  he  is  in  default,  except,  he  avers,  the 
non-payment  of  $4,000  in  money,  which  is  not  called 
for  in  the  contract." 

"Fourth.  The  plaintiff  has  misconceived  his  contract, 
it  bein^  a  contract  to  do  and  perform  work  and  labor, 
and  furnish  materials  by  the  defendant,  for  the  work,  la- 
bor and  materials,  by  the  plaintiff,  for  the  defendant, 
and  is  not  a  money  demand  on  either  side,"  &c. 

Defendant  also  plead  covenants  performed.  The  court 
overruled  the  demurrer. 

Subsequently  the  parties  entered  of  record  in  the  cause 
an  agreement,  which  had  been  reduced  to  writing,  and 
signed  by  their  attorneys,  respectively,  in  the  following 
language :  "It  is  agreed  that  under  the  declaration,  plea, 
and  accounts  filed  by  the  parties,  respectively,  in  this 
case,  either  party  may  give  in  evidence  any  claim,  de- 
mand, payment,  or  set  of,  mentioned  in  his  bill  of  par^ 
ticulars,  whether  arising  under  the  special  agreement 
declared  on,  or  otherwise;  but  if  not  arising  under  the 
said  special  agreement,  then  such  party  is  only  to  be  al- 
lowed therefor  such  amounts  as  he  may  prove  as  the 
amount,  price  or  value  thereof,  without  reference  to  said 
agreement;  and  the  determination  of  any  such  claim 
demand,  payment,  or  set  off,  in  this  proceeding,  shall  be 
as  effectual  a  bar  to  any  future  proceedings  therein,  as  if 
made  in  an  action  or  suit  brought  specially  upon  them." 


During  the  trial  of  the  case  the  defendant  excepted  to 

ft 
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the  ruling  of  the  court. 
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junl?Tenn.  ^^  appears  from  the  bill  of  exceptions  that:  "The  de- 
g^^j^  fendant,  in  order  to  prove  that  the  plaintifiF  was  to  pay 
ciator.  1^^°^  f^^^  plasterer's  book  of  prices  for  his  work  and  ma- 
terials for  the  other  work  done  by  him  for  the  plaintiff^  than 
the  house  on  Quincy  street,  asked  E.  C.  Jeflfers,  a  witneK 
called  by  him^  (the  defendant,)  what  the  plaintifi  had 
said  to  him  about  the  said  other  work,  and  if  he  was  not  to 
pay  the  defendant  full  plasterer's  prices  therefor?  to 
which  inquiry  the  plaintiff  objected ;  which  objection 
was  sustained,  and  the  defendant  was  not  permitted  to 
prove  that  he  was  to  have  full  book  of  plasterer's  prices 
therefor." 

The  verdict  was  for  plaintiff. 

The  defendant  moved  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial ;  but  the  court  overruled  the 
motion,  and  gave  judgment  according  to  the  verdict. 

The  appellant  insists  that  the  court  erred : 

First — In  overruling  the  demurrer. 

Second — In  excluding  the  evidence  sought  to  be  given 
for  the  defendant  by  the  witness  E.  C  Jeffers. 

^  I  am  of  opinion  that  if  any  error  existed  in  overruling 

the  demurrer,  it  was  cured  by  the  subsequent  action  of 
the  parties,  when  they  entered  into  the  trial  agreement. 
The  trial  agreement  was  equivalent  to  new  pleadings, 
and  gave  to  the  defendant  a  latitude  complete  and  fiiU 
to  "  give  in  evidence  any  claim j  dejnand,  payment  or  set-of 
mentioned  in  his  bill  of  particulars,  whether  arising  under 
the  said  special  agreement  declared  on  or  otherwise.  It 
was  a  latitude  for  the  introduction  not  only  of  claims 
and  demands  outside  of  the  special  agreement,  but  also 
a  liberty  of  proof,  or  the  introduction  of  evidence,  be- 
voud  what  could  have  been  introduced  in  an  action  lim- 
ited  to  the  specific  contract.  By  the  court  sanotioninga 
trial  upon  the  terms  of  the  trial  agreement,  it  virtually 
sanctioned  a  waiver  of  the  strict  technicalities  of  plead- 
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ing  in  covenant  as  to  both  parties  and  with  their   con-  junl^j^ji. 
sent,  and,  as  that  waiver  could  not  operate  injustice  to      ^^^^ 
the  defendant,  an  Appellate  Court  should  not  reverse,      ^1^^;;,^^ 
even  if  an  error  had  been  committed  in   overruling  the 
demurrer  to  the  declaration.     It  was  the  province  of  the 
defendant  to  stand  upon  the  demurrer,  or  waive  it.     He 
certainly  abandoned  the  demurrer  when  he  entered  into 
the  trial  agreement,  and  secured  more  to  himself,  as  de- 
fendant, than  he  could  possibly  have  demanded  had  he 
been  limited  to  the  special  contract.     Having  thus  made 
his  eleclion,  it  is  too  late  to  seek  the  intercession  of  the 
Appellate  Court  upon  that  point. 

The  counsel  in  argument  have  called  for  a  construc- 
tion of  the  article  sued  on.  It  seems  to  me  the  appellee 
takes  the  correct  view  in  holding  that  the  "instrument 
is  to  be  construed  according  to  the  intention  of  the  par- 
ties to  be  collected  from  the  instrument,  and  to  that  in- 
tention all  technical  forms  of  expression  must  give  way. 
There  is  no  reasonable  construction  of  the  contract,  ex- 
cept, that  each  party  wished  done  a  certain  work  which 
the  other  could  do;  that  the  value  of  their  work  would 
presumably  be  unequal ;  that  each  party  was  to  have  the 
money  value  of  his  work,  according  to  full  book  prices, 
respectively,  with  the  right  to  the  other  to  consider  his 
own  work,  ifhedidany,as  money  and  apply  it  in  satisfac- 
tion of  the  others'  demand  pro  tanto ;  and  if  one  of  the 
parties  did  work  of  greater  value  than  the  other  under 
the  contract,  the  difference  should  be  paid  to  him  in 
money. 

As  to  the  other  propo.sition  of  the  appellant,  that  the 
court  erred  in  refusing  to  allow  the  question  put  to  wit- 
ness Jeffers.  Strictly  interpreted  the  question,  as 
framed,  w^as  leading,  and  therefore,  properly  refused ; 
but  the  court  did  err  in  not  permitting  the  defendant  to 
prove  that  he  was  to  have  full  plasterer's  prices  for  the 
work  done  other  than  that  done  on  the  Quincy  street 
house,  mentioned  in  his  bill   of  particulars,  because  it 
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juiil^Tenn.  ^^  clearlv  the  intention  of  the  trial  agreement,  and  in  £ict  it 
"stipulates  that  either  party  may  give  in  evidence  any  claim 
demand,  payment  or  set-off,  mentioned  in  his  bill  of  partic- 
ulars whether  arising  under  the  special  agreement  declar- 
ed on,  or  otherwise,  butif  not  arising  under  the  said  spe- 
cial agreement,  then  such  party  is  only  to  be  allowed 
therefor  "such  amounts  as  he  may  prove,  as  the  amount, 
price  or  value  thereof,  without  reference  to  said  agree- 
ment." 

It  is  obvious  theretore,  that  the  defendant  had  a  right 
to  prove  what  was  the  price  agreed  on  for  the  outside 
work,  or  work  done  other  than  the  Quincy  street  house; 
and  the  court  erred  in  refusing  to  permit  the  defendant 
to  introduce  the  proof. 

The  judgment  should  be  reversed,  with  costs,  and  a 
new  trial  granted. 

Haymond,  President,  and  Hoffman,  Judge,  concurred. 

Judgment  Reversed  and  New  Trial  Granted. 
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WHEELING. 


Bryan  tL  Peabody  Insurance  Company. 

July  81,  1875. 

1.  The   policy  is  the  contract,  and  being  of  the  Company's  dictation,         1875.         i   g   ^nff 
must  be  construed  most  strongly  against  the  Company.  June  Term.   ( .fiS_^| 


"2.  The  expression  in  a  policy,  viz:  **a  two  story  frame  building 
standing  on  leased  ground,  20x50  feet,  also  one  story  frame,  12x16 
ieet,  occupied  as  a  hardware  store  and  dwelling,  situated  in  the 
town  of  Antwerp,  Clarion  Co.,  Pa.,"  is  merely  a  description  of 
the  subject  insured,  and  not  a  designation  of  the  uses  it  should  be 
put  to,  and  is  no  warranty,  within  itself,  that  it  should  be  so  oc- 
cupied, during  the  risk. 

-3.  The  stipulation  in  policy,  that,  *Mf  the  above  mentioned  premises 
shall  be  occupied  or  used  so  as  to  increase  the  risk,  or  become  va- 
nt  or  unoccupied  and  so  remain  for  more  than  thirty  days  with- 
out notice  to,  and  consent  of  this  Company  in  writing  ♦  ♦  * 
*  this  policy  shall  be  void,"  must,  under  the  circumstances 
stated  in  point  number  seven,  be  construed  to  mean  and  apply 
to  the  whole  or  entire  premises,  as  to  its  becoming  vacant  or  un- 
occupied, and  not  merely  a  part  thereof. 

4.  Under  such  a  stipulation,  the  policy  holder  does  not  violate  his  con- 
tract in  not  giving  notice  of  the  vacating  of  a  part  of  the  premises. 

-5.  The  onus  pi  obandi  rests  upon  the  Company  to  show  that  the  vaca- 
tion of  part  of  the  premises  increased  the  risk. 

6.  It  was  right  to  exclude  the  testimony  of  the  witness  in  this  case  up- 

on the  quei^tion  of  increased  risk,  because  it  does  not  a])pear  that 
he  was  an  expert  in  the  matter  to  which  he  was  called  to  testify, 
even  if  the  opinions  of  an  expert,  in  such  case,  were  proper. 

7.  The  designation  in  the  description  of  the  building,  viz :  "occupied 

•as  a  hardware  store  and  dwelling,"  being  no  warranty,  within 
•itself,  that  it  should  continue  to  be  so  occupied  ;  and  the  flrst  floor 
of  the  building  having  been  constantly  used  and  occupied  during 
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187.5.  the  time  the  polic\'  ran,  and  there  being   no  proof  that  the  risk 

was,  in  fact,  increased  by  vacating  the  dwelling  part — Held,  un- 


Bryan  ^gr  the  circumstances, 

PeaI)od7 
Insurance  Co.  I.  That  the  Court  will  not  infer  the  fact,  against  the  demurrce, 

upon  the  demurrer  to  evidence. 

II.  That  the  partial  vacancy  was  not  a  change  in  the  title  or 
possession. 

8.  A   reasonable  and  substantial  compliance   with  the  terms  of  the 
polic}*^  is  all  that  is  required. 

Supersedeas  to  ei  judgment  of  the  municipal  court  ol 
the  city  of  Wheeling,  rendered  on  the  16th  day  of  No- 
vember, 1874,  in  a  suit  therein  pending,  wherein  Robert 
Bryan  was  plaintiff,  and  the  Peabody  Insurance  Com- 
pany, defendant.  The  supersedeas  was  awarded  on  the 
petition  of  the  defendant  below.  The  case  is  stated  in 
the  opinion  of  the  Court. 

The  Hon.  Gibson  L.  Cranmer,  judge  of  said  munici- 
pal court,  presided  at  the  trial  below. 

Robert  G.  Barr  for  the  appellant. 

Henry  M,  Russell  for  the  appellee. 

Moore,  Judge  : 

In  the  petition  for  appeal  the  appellant,  the  Peabody 
Insurance  Co.,  which  was  defendant  below^,  assigned 
seven  grounds  of  error,  but  in  argument  waived  the  first, 
second  and  third  and  relied  upon  the  fourth,  fifth 
sixth  and  the  seventh,  the  latter  being  the  usual  precau- 
tionary general  assignment  of  "other  errors  apparent  on 
the  face  of  the  record." 

The  fourth  assignment  of  error,  being  the  first  for  con- 
sideration, raises  the  question  :  Did  the  court  err  in  ex- 
cluding the  evidence  offered  by  the  defendant,  set  out  in 
its  first  bill  of  exceptions? 

It  appears  from  said  bill  of  exception,  that  defendant 
offered  to  prove  by  J.  V.  L.  Rodgers,  the  assistant  sec- 
retary of  the  defendant,  "that,  according  to  the  custom 
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prevailing  amongst  fire  insurance  companies^  and  the  junl?Terni.  • 
basis  on  which  fire  insurance  is  carried  on,  the  policy — j"^ — 
sued  on  in  this  cause,  would  not  have  been  issued  by  the     Poibodf 
defendant  at  the  rate  of  premium  charged,  if  the  second  in»"«°c«^o- 
story  of  the  insured  building  had  been  vacant  at  the  date 
of  the  policy,  and  known  to  be  so  by  the  defendant." 
And  further,  "that  it  was  regarded  generally  by  insur- 
ance men  as  an  increase  of  the  risk  to  permit  a  portion 
of  such  a  building  as  the  one  described   in  the  policy 
sued  on,  to  become  vacant  and  unoccupied;  and  that,  in 
the  opinion  of  the  witness,  the  facts  proven  in  relation 
to  the  second  story  of  said   building  becoming  vacant, 
and  so  remaining,  did  increase  the  risk  assured  by  said 
defendant,  by  its  said  policy." 

The  subjects  insured,  as  described  in  the  policy,  were, 
"a  two  story  frame  building  standing  on  leased  ground, 
20x50  feet ;  also  one  story  frame  12x16  feet,  occupied  as 
a  hardware  store  and  dwelling,  situated  in  the  town  of 
Antwerp,  Clarion  Co.,  Pa.,  and,  stock  of  merchandise, 
consisting  principally  of  hardware,  oil  well  supplies,  and 
pipe  coupling  machines,  all  contained  on  first  floor  of 
the  above  building." 

The  policy  stipulates  that  "  if  the  above  mentioned 
premiums  shall  be  occupied  or  used  so  as  to  increase  the 
risk,  or  become  vacant  or  unoccupied,  and  so  remain  for 
more  than  thirty  days  without  notice  to,  and  consent  of, 
this  Company  in  writing,  *****  this  policy 
shall  be  void." 

The  policy  is  the  contract,  and,  being  of  the  Com- 
pany's dictation,  must  be  construed  most  strongly  against 
it.  It  is  obvious  that,  in  the  stipulations,  the  Company 
would  select  language  that  would  plainly  express  its  in- 
tention ;  and  it  seems  to  me  it  has  clearly  done  so  in  this 
case. 

The  expression,  "  a  two-story  frame  building,  stand- 
ing on  leased  ground,  20x50  feet ;  also  one-story  frame, 
12x16  feet,  occupied  as  a  hardware  store  and  dwelling, 
situated  in  the  town  of  Antwerp,  Clarion  Co.,  Pa.,  ia 
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june^Terui.   ™6rely  a  description  of  the  subject  insured,  and  not  a 

— jj:j^      designation  of  the  uses  it  should  be  put  to,  and  is  no 

Peah^Kiy     Warranty  within    itself  that   it   should   be   so  occupied 

insuraucco.  j^^j^^g   ^j^^  ^.j^j,      ChLrnberland  Valley  Mxd.  Pro.   Co.  v. 

Douglas,  58  Pa.  St.,  419. 

The  stipulation  that,  "  if  the  above  mentioned  prem- 
ises shall  be  occupied  or  used  so  as  to  increase  the  risk, 
or  become  vacant  or  unoccupied,  and  so  remain  for  more 
than  thirty  days  without  notice  to,  and  consent  of,  this 
Company  in  writing,  *****  this  policy  shall 
be  void,^'  must  be  construed  to  mean  and  apply  to  the 
whole  or  entire  premises,  as  to  its  becoming  vacant  or 
unoccupied,  and  not  merely  to  a  part  thereof.  Had  the 
Company  intended  otherwise,  it  is  reasonable  to  suppose 
it  would  have  so  declared.  It  would  not  have  contented 
itself  with  the  general  and  comprehensive  expression, 
"  aoove  mentioned  premises/'  but  would  have  manifested 
its  meaning  and  intention,  in  common  and  plain  lan- 
guage, such  as  "  above  mentioned  premises,  or  any  part 
thereof.'^ 

Thus  impressed,  I  hold  that  Bryan  did  not  violate  his 
contract  in  not  giving  notice  of  the  vacating  of  a  part  of 
the  premises. 

It  may  be  true  that  the  vacation  of  a  part  of  the  prem- 
ises increased  the. risk.  If  so,  the  oniLS  probandi  rests 
upon  the  Company. 

To  meet  this  phase  of  the  case,  I  apprehend  the  wit- 
ness Rodgers  was  introduced.  It  does  not  appear  that 
the  witness  had  any  personal  knowledge  of  the  premises, 
or  had  ever  seen  the  premises.  He  was  called,  as  the 
bill  of  exceptions  indicates,  to  show,^rfi/,  that  the  policy 
would  not  have  issued  at  the  rate  of  premium  charged, 
"  if  the  second  story  of  the  insured  building  had  been 
vacant  at  the  date  of  the  ix)licy." 

It  may  be  true,  the  Company  would  not  have  issued 
the  policy,  as  intimated  by  the  attempted  proof;  but  it 
did  issue  the  policy,  and  without  restriction,  as  to  partial 
vacancy,  and  must  take  the   consequence  of  its  omission 
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in  contract  in  that  respect.     It  was  right  to  exclude  the  june^xerm. 
witness's  testimony  upon  the  question  of  increased  risk,      nryKa 
because  it  does  not  sufficiently  appear  that  he  was  an  qx-     Poabody 
pert  in  the  matter  as  to  which   he  was  called  to  testify,  i»«""^'»<«  el- 
even if  the  opinions   of  an  expert   in  such   cases  were 
proper. 

As  to  the  second  branch  of  his  testimony,  "that  it  was 
regarded,  generally,  by  insurance  men,  as  an  increase  of 
the  risk  to  permit  a  portion  of  such  a  building  as  the 
one  described  in  the  policy,'^  "to  become  vacant  and  un- 
occupied, and  that,  in  the  opinion  of  the  witness,  the  facts 
proven  in  relation  to  the  second  story  of  said  building 
becoming  vacant,  and  so  remaining,  did  increase  the  risk 
assured,"  appears  to  me,  from  the  view  I  take  of  the 
case,  to  be  improper  for  the  reason  just  stated.  Although 
a  partial  vacancy  may,  in  some  cases,  increase  the  risk, 
unless  the  evidence  satisfactorily  proves  that  the  risk  was 
increased  in  the  particular  case,  I  apprehend  the  Com- 
pany is  not  released  from  its  contract.  I  cannot 
discover  error  in  the  court  below  in  excluding  the  evi- 
dence. 

The  foregoing  views  apply  also  to  the^l^A  assignment 
of  error,  being  the  second  under  the  waiver. 

It  appears  from  the  second  bill  of  exceptions,  that  the  court 
instructed  the  jury  to  disregard  the  evidence  given  by  the 
same  witness,  viz :  "That  if  the  defendant  had  known  that 
the  second  story  of  the  building  insured  was  left  vacant 
for  more  than  thirty  days  prior  to  the  fire,  it  would  have 
cancelled  the  policy,  because  the  risk  was  increased." 
That  whenever  such  a  state  of  facts,  as  proven  in  this 
case,  with  regard  to  the  second  story  becoming  vacant, 
and  so  remaining  vacant  for  more  than  thirty  days,  prior 
to  the  fire,  without  notice  to  and  consent  of  the  defend- 
ant, that  the  defendant  would  cancel  the  policy  as  soon 
as  the  facts  came  to  its  knowledge,  because  the  change 
in  occupancy  increased  the  risk."  And,  also,  "that 
77 
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jun€?Tirm.  whenevcF  such  a  state  of  facte^  as  proven  by  the  plain- 

j^~j^      tiflP,  with  regard  to  the  change  in  occupancy  of  the  class 

Peabody     ^^  buildings  to  which  the  one  insured  by  the  policy  sued 

Insurance  Co.  ^^^  herein,  belongs,  that  it  is  customary  with  insurance 

companies  to  cancel  the  policy  uuless  additional  premium 

be  paid." 

The  court  did  not  err  in  instructing  the  jury  to  disre- 
gard the  evidence,  for  the  reasons  above  stated. 

The  »iidh  assignment  of  error,  being  under  the  waiver 
the  third  for  our  consideration,  is,  "that  the  court  erred 
in  rendering  judgment  in  favor  of  the  plaintiff  upon  the 
demurrer  to  evidence."  1st.  Because  the  contract  of  in- 
surance was  rendered  void  by  the  plaintiff  permitting  a 
part  of  the  building  so  insured  to  become  vacant  and  so 
remain  for  more  than  thirty  days,  without  notice  to  and 
consent  of  the  company  in  writing."  2d.  "Because 
there  was  a  change  in  the  possession  of  said  building  so 
insured,  without  knowledge  or  consent  of  the  defendant." 

From  the  view  we  have  advanced,  that  the  designa- 
tion in  the  description  of  the  building,  viz :  "Occupied 
as  a  hardware  store  and  dwelling,"  was  no  warranty  with- 
in itself,  that  it  should  continue  such,  and  as  the  evi- 
dence shows  that  the  first  floor  of  the  building  was  in 
constant  use  and  occupancy  during  the  whole  time  which 
the  policy  ran,  and  there  being  no  proof  that  the  risk 
was  in  fact  increased  by  the  vacating  the  dwelling  part, 
the  court  will  not  infer  the  fact  against  the  demurree  up- 
on the  demurrer  to  evidence ;  and  it  cannot  be  main- 
tained that  the  partial  vacancy  was  a  change  in  the  title 
or  possession. 

As  held  in  the  Home  Ins.  Co.  v.  CbAcn,  20  Gratt.  312, 
a  reasonable  and  substantial  compliance  with  the  terms 
of  the  policy  is  all  that  is  required,  and,  as  argued  by  the 
appellee  in  this  case,  the  evidence  discloses  such  compli- 
ance on  the  part  of  the  assured,  the  plaintiff,  in  this  in- 
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stance^  and  the  court  did  not  err  in  giving  judgment  ^orj„n„ai.y"\eriii. 
him  upon  the  demurrer  to  evidence.  ^^^ 

The  ludffment   should  be   affirmed    with    costs  and  ,  Peabody 

•^       ^  iDsurance  Co 

damages. 

Raymond,  President,  and  Hofiman,  Judge,  concurred. 
Judgment  Affirmed. 
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CASES  DETERMINED 

IN  THE 

SUPREME  COURT  OF  APPEALS 

OF  WEST  VIRGINIA, 

AT  THE   AUGUST  TERM   THEREOF,    HELD   AT   CHARLES- 
TOWN,    IN   THE   COUNTY   OP  JEFFERSON,  COMMENC- 
ING ON  THE  SIXTH  DAY  OF  AUGUST,  1875,  AND 
ENDING  ON  THE  THIRTEENTH  DAY  OF 
SEPTEMBER,     1875. 


GHARLBSTOWNx 

John  Slack,  8r.,  and  Others  v,  John  J.  Jacob  and 

Others. 

September  13,  1876. 

1875.        1.  It  is  the  duty  of  the  court  to  uphold  a  statute  when  tne  conflict  between 
— offjM — "™-  it  j^nj  tjje  Constitution   is  not  clear,  and  the  implication  which 

must  always  exist  that  no  violation  has  been  intended  by  the  Le^. 
lature  may  require,  in  some  cases,  where  the  meaning  of  the  Con- 
stitution is  in  doubt,  to  loan  in  favor  of  such  a  construction  of  the 
statute  as  might  not  at  first  view  seem  most  obvious  and  natural 
W  here  the  meaning  of  the  Constitution  is  clear,  the  court,  if  pos- 
sible, must  give  the  statute  such  a  construction  as  will  enable  it  t« 
have  effect. 

2.  It  is  always  to  be  presumed  that  the  Legislature  designed  the  stat- 
ute to  take  effect,  and  not  to  be  a  nullitv. 

8.  Wherever  an  act  of  the  Legislature  can  be  so  construed  and  ap. 
plied  as  to  avoid  a  conflict  with  the  Constitution,  and  give  it  the 
force  of  law,  such  construction  will  be  adopted  by  the  courts. 
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4.  The  performance  of  many  duties,  which  the  Legishiture  may  pro-        187^ 

vide  for  by  law  they  may  refer  either  to  the  chief  executive  of  the L 

state,  or  at  their  option  to  any  other  executive  or  ministerial  offi-'^^J^/^JJ^^jf '*' 

John  J.  Jacob 

5.  Generally,  the  words  of  a  statute  are  to  bo  taken  by  their  ordinary 

and  familiar  significance  and  import,  and  regard  is  to  be  had  to 
their  general  and  proper  use. 

6.  The  expediency  or  inexpediency  of  an  act  is  a  question  for  the 

Legislature  and  not  for  the  courts. 

7.  The  preamble  may  bo  consulted  in  some  cases  to  ascertain  the  in- 

tentions of  the  Legislature.  But  it  is  chiefly  from  the  main  body 
the  purview  of  the  act,  that  the  will  of  the  Legislature  is  to  be 
learned ;  when  this  is  clear  and  express,  the  preamble  will  not 
avail  to  contradict  it. 

8.  That  part  of  section  thirty -eight  of  the  sixth  article  of  the  Consti- 

tution which  is  in  these  words:  "Nor  shall  any  Legislature,  au- 
thorize the  payment  of  any  claim  or  part  thereof  hereafter  cre- 
ated against  the  State,  under  any  agreement  or  contract  made 
without  express  authority  of  law  ;  and  all  such  unauthorized  agree- 
ments shall  be  null  and  void,"  does  not  apply  to  claims  predicated 
upon  simple  justice  and  right,  and  does  not  prevent  the  Legisla- 
ture from  voluntarily  doing  justice  and  right,  when  the  claim  is 
not  predicated  on  a  contract  made  without  express  authority  of 
law. 

9.  Courts  are  not  authorized  to  look  into  the  preamble  or  recitals  of  an 

act  for  alleged  or  supposed  fraud,  mistakes,  or  errors  of  judgment 
in  the  Legislature,  upon  which  to  declare  the  enactment  void. 

10.  Courts  will  not  presume  fraudulent  intent  and  corrupt  purposes  on 
the  part  of  the  Legislature,  but  will  presume  the  contrary. 

11.  The  act  of  the  Legislature  passed  on  the  20th  of  Februar}-,  1875, 

in  these  words,  viz  : 

.  "An  Act  to  remove  the  seat  of  government  temporarily  to  Wheel- 
ing. 

Whkreas,  Henry  K.  List,  Michael  Rcilly,  John  McLure,  Geo. 
W.  Franzheim  and  Simon  Ilorkheimer,  citizens  of  "Wheeling, 
have  agreed  to  furnish  the  State  without  cost  thereto,  suitable  ac- 
commodations, in  said  city,  for  the  legislative,  executive  and  ju- 
dicial departments  of  the  State,  including  the  State  library, 
should  the  seat  of  government  of  the  State  be  removed  tempora- 
rily to  said  city ;  and 

VV11KREA8,  It  appears  to  the  Legislature  that  the  Capital  of  the 
State  should  be  located  at  a  more  accessible  and  convenient  point; 
therefore, 
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1875.  «'Be  it  enacted  bv  the  Legislature  of  West  Virginia: 
August  Term.  .  ^    «,,    .  /    *.         ,  .       .  ..     .  , 
*'I.  That  on  and  after  the  expiration  of  ninety  days  from  and 

John  Slack,  Sr.,        after  the  the  passage  of  this  act,  until  hereafter  otherwise  provi- 
V.      '  ded  by  law,  the  seat  of  government  of  the  State   of  West  Vir- 

and  others.  ginia  shall  be  at  the  city  of  Wheeling. 

"The  Governor  is  hereby  authorized  to  cause  suitable  aceommo- 
dations  to  be  prepared  in  the  city  of  Wheeling  for  the  several  de- 
partments of  the  State  Government,  including  the  Legislative, 
Executive  and  Judicial  Departments,  and  to  remove  thereto,  and 
cause  to  be  properly  placed  or  arranged  the  books,  papers  and 
movable  property,  now  in  the  city  o(  Charleston,  belonging  to  the 
several  State  offices,  including  the  State  library,  the  said  Henry 
K.  List,  Michael  Reilly,  John  McLure,  Geo.  W.  Franzheim  and 
Simon  Horkheimer,  agreeing  to  indemnify  the  State  against  the 
expenses  thereby  incurred. 

•*II.  All  acts  and  parts  of  acts  in  conflict  with  the   provisions  of 
this  act  are  hereby  repealed:" 
The  said  act  of  the  Legislature  is  constitutional  and  valid. 

12.  The  object  of  said  act  is  sufficiently  explained  in  the  title  thereto 
under  the  provisions  of  the  thirtieth  section  of  the  sixth  article 
of  the  Constitution  of  the  State. 

13.  A  judge  of  a  circuit  court  in  vacation,  or  a  court  of  equity,  had 
not  power  or  authority  to  enjoin  by  injunction  John  J.  Jacob  as 
a  citizen,  or  us  Governor  of  the  State,  or  other  officer  or  officers 
person  or  persons  acting  under  his  authority  as  Governor  of  the 
State,  or  by  his  direction,  in  the  execution  of  said  act  of  the  L^- 
islature  from  removing  from  the  city  of  Charleston  to  the  city  of 
Wheeling  the  papers  and  movable  property  in  said  act  mention- 
ed, until  the  constitutionality  and  validity  of  the  said  act  was  ju- 
dicially determined,  although  the  bill  praying  the  injunction  al- 
leged the  unconstitutionality  of  the^act ;  the  powers  and  duties 
springing  from  said  act  and  the  Constitution  being  executive  and 
of  such  nature  that  enjoining  the  Governor  from  executing  s«d 
act  was  an  invasion  by  the  judiciary  of  executive  powers  and  du- 
ties devolved  upon  the  Governor  as  chief  executive  of  the  State. 

14.  The  Judiciary  can  not  inquire  into  the  motives  and  necessities 
which  may  have  superinduced  the  passage  of  an  act. 

15.  The  courts  have  no  right  to  set  aside,  to  arrest  or  nullify  a  law 
passed  in  relation  to  a  subject  within  the  scope  of  the  legislative 
authority,  on  the  ground  that  it  conflicts  with  their  notions  of  nat- 
ural right,  absolute  justice  or  sound  morality. 

The  case  is  fully  stated  in  the  opinion  of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of  the  circuit  court  of 
Kanawha  county,  presided  at  the  trial  below. 
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Jam^s  H.  Ferguson,  William  A.  Quarrier  and  E.  Willia  AugurtTerm. 
Wilson  for  the  appellants.  johnsiack.  sr., 

and  others, 

V 

Attorney  General  Mathews.  Daniel  Lamb  and   W.    W.  John  j." Jacob 

/.I  11  and  others. 

Amett  for  the  appellees. 

Haymoxd,  President  : 

John  Slack,  Sr.,  John  T.  Cotton,  Edward  C.   Stolle, 
John  C.  Ruby,  John  D.  White,   Alexander  H.  Wilson 
and  Giistave  Stolle,  on  behalf  of  themselves  and  all  other 
citizens  and  tax  payers  of  West  Virginia,  except  the  de- 
fendants, filed  their  bill  of  injunction  in  the  circuit  court 
of  the  county  of  Kanawha,  in  said  State,  on  the  first 
Monday  in  May,  1875,  in  which  they  charged  and  al- 
leged, substantially,  as  follows,  viz  :     That  they  are  citi- 
zens, voters,  owners  of  real  and  personal  property  and 
tax  payers  of  the  city  of  Charleston,  in  said  county ; 
that  by  section  twenty -two,  article  four  of  the  Constitu- 
tion of  this  State,  of  1863,  it  was  provided   that  "the 
seat  of  government  shall  be  at  the  city  of  Wheeling,  un- 
til a  permanent  seat  of  government  be  established  by 
law ;"  that,  by  an  act  of  the  Legislature  passed  Februa- 
ry 26,  1869,  chapter  seventy-three,  entitled,  "An  act  per- 
manently locating  the  seat  of  government  for  this  State" 
it  was  provided,  by  section   one  of  said  act,  that,  "The 
permanent  seat  of  government  for  this  State  is  hereby 
located  at  the  town  of  Charleston,  in  the  county  of  Ka- 
nawha ;"  that  during  the  latter  part  of  the  year  1870,  a 
number  of  citizens  of  said  town  of  Charleston  and  vicin- 
ity, having  completed  the  building  for  the  use  of  the 
Legislature  and  State  officers,  a  building  in  every  respect, 
admirably  adapted  to  the  purpcses  of  a  state  house,  and 
the  most  capacious,  convenient  and  suitable  one  within 
the  limits  of  the  State,  for  such  purposes,  tendered  the 
same  to  the  Governor,  William  E.  Stevenson,  who  was 
duly  authorized  by  said  act,  to  receive  the  same  on  be- 
half of  the  State,  for  the  use  of  the  Legislature  and  the 
State  officers,  without  charge,  so  long  as  the  same  should 
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AngustTorm.  ^^  ^^^  ^Y  *^^  State  as  its  capitol ;  that  said  Governor 

^"JjjT^^TT^William  E.  Stevenson,  accepted  this  generous  tender,  on 

and  othere,    behalf  of  the  State,  and  occupied  the  said  building  for 

"^audJthe^^*  the  purposcs  aforesaid ;  that  in  consequence  of  said  per- 
manent location  of  the  seat  of  government,  there  has 
been  a  large  accession  to  the  population  of  said  town, 
now  city  of  Charleston,  business  enterprise  largely  in- 
creased under  its  stimulating  influences,  and  real  estate, 
particularly,  within  the  limits  of  said  city,  and  especially 
the  property  of  your  orators,  materially  advanced  in 
value  without  exception ;  that  by  section  twenty,  article 
six  of  the  State  Constitution  of  1872,  it  is  provided  that 
"The  seat  of  government  shall  be  at  Charleston,  until 
otherwise  provided  by  law ;"  that  the  Legislature  on  the 
day  of  Februarj',  1875,  passed  a  pretended  act,  en- 
titled, "An  act  to  remove  the  seat  of  government  tempo- 
rarily to  Wheeling,^'  a  certified  copy  of  which  act  is  filed 
with  the  bill  and  is  as  follows,  viz :  "An  Act  to  remove 
the  seat  of  government  temporarily  to  Wheeling. 

Whereas,  Henry  K.  List,  Michael  Riley,  John  Mc- 
Lure,  George  W.  Franzheim,  and  Simon  Horkheimer, 
citizens  of  Wheeling,  have  agreed  to  furnish  the  State, 
without  cost  thereto  suitable  accommodations  in  said  eitv 

• 

for  the  Legislative,  Executive  and  Judicial  departments 
of  the  State,  including  the  State  Library  should  the  seat 
of  government  be  removed,  temporarily,  to  said  city ; 
and,  whereas,  it  appears  to  the  Legislature  that  the  cap- 
ital of  the  State  should  be  located  at  a  more  accessible 
and  convenient  point;  therefore,  Be  it  enacted  by  the 
Legislature  of  West  Virginia : 

"  1.  That  on  and  aflertheexpirationo^  ninety  days  from 
and  after  the  passage  of  this  act,  until  hereafter  other- 
wise provided  by  law,  the  seat  of  government  of  the 
State  of  West  Virginia  shall  be  at  the  city  of  Wheeling. 
The  Governor  is  hereby  authorized  to  cause  suitable  ac- 
commodations to  be  prepared  in  the  city  of  Wheeling 
for  the  several  departments  of  the  State  gov^ernment,  in- 
cluding the  Legislative,  Executive  and  Judicial  depart- 
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ments,  and  to  remove  thereto,  and  cause  lo  be  properly  A„g/,Ji'Tt,,n. 
placed  and  arranged  the  books,  papers  and  movable  prop-j^  ~;^;;j^  ~ 
erty,  now  in  the  city  of  Charleston,  belonging  to  the    ^"*^  J^^*'"' 
several  State  offices,  including  the  State  Library.     The  "^^nd  otheS*" 
said    Henry  K.  List,  Michael    Reilly,  John    McLure, 
George  W.  Franzheira  and  Simon  Horkheimer  agreeing 
to  indemnify  the  State  against  the  expense  thereby  in- 
curred. 

"  2.  All  acts,  and  parts  of  acts,  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed." 

They  further  allege  that  said  pretended  act  is  utterly 
null  and  void,  for  the  following  reasons : 

First.  The  intent  of  the  Legislature,  that  the  seat  of 
government  shall  be  moved  to  Wheeling,  and  that  suit- 
able accommodations  shall  be  furnished  for  the  different 
departments  of  the  State  government,  without  cost  to  the 
State,  cannot  be  carried  into  effect,  as  the  parties  named 
in  the  act  and  preamble  are  in  no  manner  legally  liable 
under  the  agreements  therein  mentioned  ;  and  that  said 
pretended  act  contains  no  undertaking  or  contract  on  the 
part  of  the  parties  named  in  the  preamble  that  they  will 
"  furnish  to  the  State,  without  cost  thereto,  suitable  ac- 
commodations in  Wheeling  for  the  IjCgislative,  Execu- 
tive and  Judicial  departments  of  the  State;''  and  that  it 
is,  since  the  passage  of  the  act,  a  matter  of  option  with 
the  parties  aloresaid  whether  or  not  they  will  furnish  said 
accommodations  and  buildings.  And  the  State  is  now 
in  this  condition,  that  the  object  of  said  pretended  act, 
t.  €,,  a  removal  without  cost,  can  only  be  effectuated  at 
the  option  of  the  parties  named  in  the  preamble ;  and,  in 
effect,  the  Legislature  has  delegated  to  the  aforesaid  par- 
tics  the  power  to  remove,  or  not,  the  scat  of  government, 
at  their  option  and  pleasure. 

Second.  The  act  authorizes  and  directs  the  Governor 

to  perform  certain  duties,  requiring  the  expenditure  of 

money,  without  either  an  appropriation  or  a  power  vested 

in  him,  or  any  one  else,  to   contract   on    behalf  of  the 

78 
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August'Teini.  State  to  carrv  ita  provisions  into  effect.     Section  three, 

John  8iack,  sr.,*^^^^^'^  *^^  ^^  *^®  Constitution,  expressly  provides,  that 

and  oihere,  «  jj^  moncy  shall  be  drawn  from  the  treasury  but  in  pur- 

"^■nd  o'there!^  suance  of  an  appropriation  made  by  law."  And  they  al- 
lege and  charge  that  no  means  have  been  provided  by 
law  to  enable  the  Governor  to  carry  out  the  provisiona 
of  said  act;  and  by  section  thirty-eight  of  article  six 
.of  the  Constitution,  it  is  provided,  "  nor  shall  any  Legis- 
lature authorize  the  payment  of  any  claim,  or  part  thereof, 
hereafter  created  against  the  State  under  any  agreement 
or  contract  made  without  express  authority  of  law ;  and 
all  such  unauthorized  agreements  shall  be  null  and  void." 
They  further  allege  that  said  pretended  act  is  uncon- 
stitutional in  this. 

First,  section  twenty,  of  article  six  of  the  Con- 
stitution of  1872  contemplates  a  permanent  removal, 
if  any,  and  not  a  temporary  removal  of  the  seat 
of  government,  as  is  expressed  in  the  title  of  said  pre- 
tended act.  The  Constitution  of  1863  in  Article  four, 
section  twenty- two,  provided  that  the  seat  of  govern- 
ment should  be  at  Wheeling  until  permanantly  located 
by  law.  Section  twenty  of  article  six  of  the  present 
Constitution  provides  that  the  seat  of  government  shall 
be  at  Charleston  until  otherwise  provided  by  law;  that 
the  proper  construction  of  this  section  of  the  Con- 
stitution is  to  restrict  the  power  of  the  Legis- 
lature to  make  any  change  in  the  seat  of  govern- 
ment, except  B, permanent  change  and  that  it  was  intend- 
ed by  the  framers  of  the  Constitution  that  the  seat  of 
government  should  remain  at  Charleston  uutil  perma- 
nently located  elswhere ;  that  said  section  is  not  a  use- 
less grant  of  power,  which  the  Legislature  would  have 
had  without  such  grant,  but  a  restraining  clause  intend- 
ed to  prevent  the  evils  of  a  temporary  removal.  If 
therefore  the  act  can  be  construed  as  a  temporary  re- 
moval, it  is  unconstitutional  and  void. 

Second.     The  object  of  said  pretended  act  is   not   ex- 
pressed in  the  title  thereof  as  required  by  section  thirty, 
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article  six  of  the  State  Constitution,  the  title  expressing  AugusrTorm. 
the  temporary  object,   and  the  act  providing  no  time  orj^^^~  g,j^^^  y^. 
date  for  its  expiration  ;  that,  by  familiar   rules   of  con-    *"**  J^****"* 
struction,  all  acts  are  permanent,  or  as  much   so    as  the  "'^iJlid^thcS^* 
I>egislature  can  make  them,  unleas  in   the   body   of  the 
act  there  is  some  definite  time  mentioned,   in  which  the 
provisions  of  the  act  cease  and  determine.     There  is   no 
such   provision  in  this  act,  and  therefore  it  is  an  act  for 
the  permanent  removal,  and  not  for   the    temporary  re- 
moval of  the  seat  of  government ;  that  the   provision  of 
the  Constitution  is  mandatory,  that  the  title  of  an  act 
shall  corresix)nd  with  the  body  of  the    law,  and   section 
twenty-one  of  article  eight  of  the  Constitution   express- 
ly makes  it  the  duty  of  the  courts  to  declare  all  unconsti- 
tutional acts  null  and  void. 

Third.  That  the  constitution  confers  upon  the  Legis- 
lature the  power  to  enact  laws,  based  upon  the  supposed 
wisdom  and  discretion  of  the  Legislature.  It  does  not 
contemplate  that  their  discretion  shall  be  influenced  by 
pecuniary  benefits  conferred,  either  upon  the  members  or 
upon  the  State,  by  private  individuals.  The  said  act,  in 
effect,  recites  that  the  Legislature  removed  the  seat  of 
government  to  Wheeling  by  reason  of  the  offer  of  pecu- 
niary aid  and  assistance,  supposed  to  be  tendered  the 
State  by  certain  individuals  claiming  to  be  citizens  of 
Wheeling;  that  a  law  which,  upon  its  face,  shows  that 
the  Legislature  was  induced  to  enact  it,  by  reason  of  pe- 
cuniary considerations,  is  unconstitutional,  null  and 
void ;  that  the  act  is  unconstitutional,  null  and  void  for 
other  reasons  appearing  upon  the  face  thereof;  that  all 
the  powers  and  duties,  supposed  to  be  conferred  and 
imposed  upon  John  J.  Jacob  by  the  said  act,  who  is 
named  therein  as  Governor,  are  ministerial  powers  and 
duties,  and  not  executive  or  political;  that  said  supposed 
powers  and  duties  do  not  involve  the  exercise  of  any 
executive  discretion  on  the  part  ot  said  John  J.  Jacob, 
and   that  they  are  not   acts,  powers  or  duties  conferred 
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August  Term.  "P^^  ^^^^  GovemoF  by  the  constitution  ;  and  that  all  such 

i"~~,^~^  ~~acts,  powers  and  duties  could  as  well  have  been  conferred 

ana  otheffl,  upou  auv  otlicr  pcrsou  or  persons.     But  that,  neverthe- 

^a^ndothera.''  ^^^^y  *^^  ^^^^  J^^^"  '^'  J^cob,  Edward  A.  Bennett,  John 
S.  Burdett,  Benjamin  W.  Byrne,  Charles  Hedrick,  John 
L.  Cole,  J.  Bernard  Peyton  and  Joseph  S.  Miller,  under 
color  of  law,  and  their  respective  offices,  (they  being  at 
present  the  incumbents  of  State  and  other  offices,  as  fol- 
lows: "John  J.  Jacob,  Governor;  Edward  A.  Bennett, 
Auditor;  John  S.  Burdett,  Treasurer;  Benjamin  W. 
Byrne,  Superintendent  of  Schools ;  Charles  Hedrick, 
Secretary  of  State ;  John  L.  Cole,  Librarian ;  J.  Bernard 
Peyton,  Clerk  of  the  House  of  Delegates  and  Keeper  of 
the  Rolls,  and  Joseph  S.  Miller,  Clerk  of  the  Senate,  in 
and  for  the  State  of  West  Virginia,)  now  threaten  to 
carry  into  execution  the  provisions  of  said  pretended 
act;  that  plaintiffs  are  informed,  believe  and  charge,  that 
they  intend  so  to  do,  by  removing  the  books,  pa|>ers, 
archives,  furniture  and  other  movable  property,  now  in 
said  city  of  Charleston,  belonging  to  the  several  State 
offices,  including  the  State  I-«ibrary ;  that  if  the  removal 
of  the  State  government  be  accomplished,  it  will  be  to 
the  great  injury  of  the  public  interests  of  the  State,  and 
unnecessarilv  increase  the  burden  of  taxation  to  meet  the 
expenses  whi(rh  will  of  nece&sity  have  to  be  incurred  for 
the  cost  of  removal  and  providing  buildings,  etc.,  for 
the  different  departments  of  State ;  and  that  the  individ- 
ual interests  of.  plaintiffs,  especially,  will  thereby  be  ma- 
terially injured  and  affected  by  the  certain  depreciation 
in  value  ot  their  real  estate,  and  the  depression  of  their 
business,  in  said  city  of  Charleston ;  that  great  injury 
and  damage  will  be  inflicted  upon  them,  and  all  other 
good  citizens  of  the  State,  by  the  illegal  removal  of  the 
public  archives  to  Wheeling,  under  the  pretended  au- 
thority of  an  unconstitutional  act.  The  bill  then  pniys 
that  said  John  J.  Jacob,  Edward  A.  Bennett,  John  S. 
Burdett,  Benjamin  W.  Byrne,  Charles  Hedrick,  John  L. 
Cole,  J.    Bernard  Peyton,    and  Joseph   S.  Miller,  their 
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agents,  employees,  and  all  other  persons  acting  under,  or  AugurtTem. 
by  virtue,  of  their  authority,  or  by  the  authority  of  eitherj'^j^^  gj^^^^  g^ 
■or  any  of  them,  and  all  other  persons  whatsoever  aiding    »n<J  j^hom, 
or  assisting  therein,  may  be"restrained  and  inhibited,  by  ^andothJS!^ 
an  injunction,  from  proceeding  to  execute  the  provisions 
of  said  pretended  act  of  the  Legislature.     The  bill  then 
prays  that  a   writ  of  injunction  be  directed  to  the  last 
named  persons,  (the  defendants,)  their  agents,  employees, 
and  all  other  persons  whatsoever,  aiding   or  assisting 
therein,  commanding  them  and  each  of  them,  absolutely, 
to   desist  and   refrain  from  proceeding  to   remove  said 
books,   papers,  archives,   furniture,  and   other  movable 
property,  including  the  State  library,  orany  part  thereof, 
from  the  said  city  of  Charleston,  or  in  any  other  manner 
carrying  said  pretended  act  of  the  Legislature  into  exe- 
cution.    The  bill  is  verified  bv  the  aflfidavit  of  one  of  the 
plaintiffs. 

On  the  30th  of  March,  1875,  an  order  was  made  in 
chambers,  by  Judge  Ward  of  the  circuit  court  as  follows  • 
'To  the  clerk  of  the  circuit  court  of  the  countv  of  Ka- 

nawha : 

"Deeming  the  matters  and  things  set  forth  in  this  bill 
worthy  of  thorough  judicial  investigation,  an  injunction 
is  hereby  awarded  to  the  plaintiffs,  according  to  its 
prayer,  enjoining,  and  restraining  and  inhibiting  His 
Excellency  John  J.  Jacob,  Governor ;  Edward  A.  Ben- 
nett, Auditor;  John  S.  Burdett,  Treasurer;  Benjamin 
W.  Byrne,  Superintendent  of  Schools;  Chas.  Hedrick, 
Secretary  of  State ;  John  L.  Cole,  Librarian  ;  J.  Barnard 
Peyton,  Clerk  of  the  House  of  Delegates  and  Keeper  of 
the  Rolls;  and  Joseph  S.  Miller,  Clerk  of  the  Senate, 
in  and  for  the  State  of  West  Virginia  both  in  their  of- 
ficial and  individual  capacities,  their  agents,  employees, 
and  all  other  persons  whatsoever,  aiding  or  assisting 
therein,  from  removing,  aiding  in,  or  assisting  therein, 
or  directing  the  removal  of  the  books,  papers,  archives, 
furniture  and  other  movable  property  of  this    State,  in- 
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AuKiwtTi-rm.  cludiiig  tlic  State  Library,  the  records  and   proceedings 

johiTwack  sr/^^  ^^^  Legislative  and  Executive   departments,   or  any 

andotheis,  ^^j^  thcrcof,  froiH  tlic  city  ot  Charleston,  in  the  county 

"''£iaothc«.^  of  Kanawha,  West  Virginia,  to  the  city  of  Wheeling, 
or  elsewhere,  or  in  any  manner  carrying  into  execution 
the  act  of  the  I-«egislature  mentioned  in  the  bill   passed 

February ,  1875,  entitled  'An   act   to  remove   the 

seat  of  government  temporarily  to  Wheeling'  until  the 
further  order  of  said  Kanawha  county,  or  of  a  Judge  in 
vacation.  But  this  order  is  not  to  take  effect  until  the 
plaintiffs,  or  some  person  or  persons  for  them,  enter  into 
and  acknowledge  a  bond,  with  good  security,  in  the  |k?u- 
alty  of  $5,000,  conditioned  to  pay  all  such  costs  as  may 
be  awarded  against  them,  and  all  damages  sustained  in 
the  event  this  injunction  is  di&solved." 

The  process  in  the  cause  was  issued  on  the  30th  day  of 
April,  1875,  with  the  endorsement  thereon  by  the  clerk 
that  bond  and  security  had  been  given,  as  required  by 
the  order  of  the  judge,  and  the  restraining  order  was 
also  endorsed. 

The  process  was  executed  on  all  the  defendants  on  the 
1st  day  of  May,  1875,  except  Joseph  S.  Miller,  on  whom 
process  does  not  appear  to  have  been  served. 

On  the  17th  day  of  Mav,  1875,  defendant  John  Cole 
appeared  in  said  circuit  court  and  filed  his  answer  to  the 
bill,  to  which  the  plaintiffs  replied  generally,  and  the 
cause  as  to  said  Cole  was,  by  consent,  set  for  hearing. 
And  thereupon  defendant  Cole  moved  for  a  dissolution 
of  the  injunction. 

On  the  same  day  defendants  John  S.  Burdett,  State 
Treasurer,  Edward  A.  Bennett,  Auditor,  and  B.  W. 
Byrne,  Superintendent  of  Free  Schools,  filed  their  joint 
and  several  answers  to  the  bill,  to  which  the  plaintiffs 
replied  generally  ;  and  by  consent  the  cause  was  set  for 
hearing  as  to  them,  and  they  also  moved  the  court  for  a 
dissolution  of  the  injunction. 
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The  substantial  purport  of  each  of  said  answers  is  de-  Augnlrrerm. 
nying  the  unconstitutionality  of  the  law.     Defendantsjohnsiack, sr., 
John  J.  Jacob,  Governor,  &c.,  and  others  do  not  appear    "'*  ?.  *"' 

.1  t  1  •       .1  John  J.  Jacob 

to  nave  answered  or  appeared  m  the  cause.  an  i  others. 

On  the  18th  day  of  May,  1875,  the  cause  came  on  to 
be  heard  before  the  said  circuit  court  on  the  bill  and  ex- 
hibits, the  separate  answer  of  defendant  John  L.  Cole, 
the  answer  of  defendants  Burdett,  Bennett  and  Byrne, 
replications  thereto,  and  on  the  motion  of  the  said  de- 
fendants, who  answered,  to  dissolve  the  injunction,  and 
the  cause  set  for  hearing  as  to  said  defendants,  who  an- 
swered :  Upon  consideration  of  all  which  the  said  circuit 
court,  in  its  decree  then  rendered  in  the  cause,  states  and 
says :  "  The  court  is  of  opinion  and  doth  decide,  that 
the  complainants  have  sufficient  interest  in  the  subject 
matter  complained  of  in  the  bill  to  institute  this  suit, 
and  that  this  court  has  jurisdiction  to  ascertain  and  de- 
termine the  constitutionality  of  the  law  described  in  the 
bill,  and  to  enjoin  the  removal  of  the  archives  ol  the  State 
and  the  State  library  from  the  city  of  Charleston  to  the 
city  of  Wheeling  until  the  court  has  passed  upon  the 
constitutionality  of  the  said  law.  And  the  court,  al- 
though it  entertains  some  doubts  as  to  the  constitution- 
ality of  the  law  complained  of,  is  of  opinion  that  it  is  the 
duty  of  the  court,  when  it  is  uncertain  atid  doubtful,  to 
give  the  law  the  benefit  of  the  doubt,  therefore  the  court 
is  of  opinion  that  the  law  mentioned  and  described  in 
the  bill,  and  which  puri)orts  to  remove  the  seat  of  gov- 
ernment from  Charleston  to  Wheeling  is  constitutional 
and  valid.  It  is,  therefore,  adjudged,  ordered  and  de- 
creed, that  the  injunction  awarded  the  complainants  in 
this  cause  as  to  the  defendants  Cole,  Bennett,  Byrne  and 
Burdett  be  and  the  same  is  hereby  dissolved,  and  that 
the  bill  be  dismissed  as  to  them,  and  that  the  injunction 
be  also  dissolved  as  to  the  defendants  Jacob,  Hedrick, 
Miller  and  Peyton,  who  have  not  answered,"  &c. 
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AuK"??Term.      ^"  niotioii  uf  the  plaiiitifFs,  the  decree  dissolving  the 
joJmHiaok  sr  ii^ju"ctioii  vvos  Suspended  by  the  court  until  the  27th  day 
amiothera,  of  Mav,  1875,  for  the  purpose  of  allowing  the  plaintiffs 
^aPd'otheS^*  to  apply  to  this  court  for  an  appeal,  &c. 

The  plaintiffs  applied  to  one  of  the  Judges  of  this 
Court,  in  vacation,  by  petition,  with  assignments  of  er- 
ror therein,  for  an  appeal  from  "so  much  of  the  decree 
aforesaid  as  decides  the  said  pretended  act  of  the  I^egis- 
lature  to  be  constitutional  and  valid,  and  dissolves  the 
said  injunction  and  dismisses  the  said  bill."  And  on  the 
20th  day  of  May,  1875,  the  Judge  to  whom  such  appli- 
cation was  made.  Allowed  the  appeal  as  petitioned  for, 
to  take  effect  as  a  supersedeas,  upon  bond  being  given  as 
required  by  law,  &c. 

It  is  for  this  Court  now  to  determine  upon  said  appeal 
whether  the  decree  of  said  circuit  court,  so  appealed 
from,  should  be  reversed,  or  affirmed. 

The  errors  assigned  in  the  petition  for  an  appeal  to 
this  Court  from  the  decree  of  the  circuit  court  are  the 
following  : 

"First.  The  court  erred  in  deciding  the  said  pretended 
act  of  the  Legislature  to  be  a  valid  and  constitutional 
exercise  of  Legislative  power. 

Second.  The  court  should  have  decided  that  the  said 
pretended  act  was  unconstitutional  and  void  and  it  vrtas 
error  not  to  do  so. 

Third.  The  court  erred  in  dissolving  the  injunction  in 
this  case,  instead  of  perpetuating  the  same  and. 

Fourth.  The  court  erred  in  dismissinor  the  bill  of  vour 
petitioners." 

It  is,  however,  claimed  by  the  defendants  that  the  de- 
cree, so  tar  as  it  desolves  the  injunction  and  dismisses 
the  bill,  is  right  and  proper  for  several  reasons  other  than 
the  mere  fact  that  the  said' act  is  constitutional,  among 
which  is,  that  the  court  had  no  jurisdiction  or  authority 
to  award  the  injunction  and  entertained  the  bill. 
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These  assignments  of  error  made  in  the  petition  afore-  AugiJixenn. 
5aid  were  evidently  intended  to  embrace  all  the  reasonsjohn  suck,  sr., 
alleged  in  the  bill,  by  the  plaintiffs  why  the  act  of  the    *"  ?!  *"* 

T-T-  .  ^.         ..  ,.1         ,,,  t/»         John  J.  Jacob 

liCgislature  in  question  is  invalid  and  the  cause,  as  before  andothew, 
us,  has  been  so  argued,  the  counsel  on  each  side  orally, 
and  in  print  and  in  writing.  If  we  hold  the  act  in  ques- 
tion to  be  valid  and  binding  as  a  law,  such  holding  will 
-dispose  of  one  of  the  principle  questions  in  this  case,  be- 
<jause  an  act  of  the  Legislature  which  is  valid  is  binding 
upon  the  courts  as  well  as  all  the  officers  and  citizens. 
And  it  is  clear  that  the  courts  have  no  power,  jurisdic- 
tion or  authority,  to  prevent  the  execution  of  a  valid 
law.  Counsel  for  plaintiffs  and  mostly  all  the  counsel 
for  the  defendants  have  insisted  that  we  shall  now  pass 
upon  the  validity  and  constitutionality  of  the  act  in 
question,  even  though  we  were  of  opinion  that  the  case 
might  now,  be  disposed  of  by  as  upon  some  other  question. 
The  propriety  and  necessity  of  the  determination  of  the 
validity  or  invalidity  of  the  act  at  this  time  by  this  Court 
seems  to  be  admitted,  generally,  and  is  demanded  by  the 
public  interest  and  welfare,  under  the  circumstances 
growing  out  of  the  passage  of  the  act,  and  the  pendency 
of  this  cause.  Not  to  determine  the  validity  of  the  act 
now,  under  all  the  circumstances  and  surroundings 
would  amount,  almost,  to  a  calamity  to  the  State.  Un- 
der these  circumstances  we  feel  it  to  be  our  duty  to  pass 
upon  and  determine  the  validity  of  the  act,  and  in  fact 
-we  think  it  not  improper  for  us  to  do  so,  under  any 
view  of  the  case,  as  presented  by  the  record,  according 
to  the  principles  which  have  been  adjudicated  in  other 
causes  bv  other  courts  of  final  resort.  While  it  is  our 
duty,  not  unfrequently,  to  enquire  into  and  pass  upon  the 
validity  or  invalidity  of  an  act  of  Legislature,  we  always 
•do  so  with  great  delicacy.  When  the  courts  are  called  up- 
on to  pronounce  the  invalidity  of  an  act  of  legislature, 
passed  with  all  the  forms  and  ceremonies  required  by 
the  Constitution,  they  should  approach  the  question  with 
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AugilrtTerm.  S^^^^  caution  and  delicacy,  and    never  declare  a  statute 

John  Slack  gr.  void,  unlcss  the  nulHtv   and  invalidity  of  the    act    are 

uDdotherB,    placed,  in    their  judgment,   beyond    reasonable    doubt. 

"^•nSothoS!^  And  it  is  the  duty  of  the  court  to  presume  in  favorofthe 
validity  of  the  act,  until  its  violation  of  the  constitution 
is  proved  beyond  all  reasonable  doubt.  Bridges  v.  Shall- 
cross,  6  W.  Va.,  574  and  the  numerous  authorities  cited 
in  support  of  these  propositions  in  that  case.  It  is  the 
duty  of  the  court  to  uphold  a  statute  when  the  conflict 
between  it  and  the  Constitution  is  not  clear  and  the  im- 
plication which  must  always  exist  that  no  violation  has 
been  intended  by  the  legislature  may  require  in  some 
cases,  where  the  meaning  of  the  Constitution  is  not  in 
doubt,  to  lean  in  favor  of  such  a  construction  of  the  stat- 
ute as  might  not  at  first  view  seem  most  obvious  and 
natural.  For  as  a  conflict  between  the  statute  and  Con- 
stitution is  not  to  be  implied,  it  would  seem  to  follow 
wheie  the  meaning  of  the  Constitution  is  clear,  that  the 
court,  if  possible,  must  give  the  statute  such  a  construction 
as  will  enable  it  to  have  effect.  This  is  only  saying,  in  an- 
other form  of  words,  that  the  couit  must  construe  the 
statute  in  accordance  with  the  legislative  intent;  since  it 
is  always  presumed  that  the  legislature  designed  the 
statute  to  take  effect,  and  not  to  be  a  nullity.  Cooley*s 
Con.  Lim.,  184,  185.  Whenever  an  act  of  the  Legisla- 
ture can  be  so  construed  and  applied  as  to  avoid  a  con- 
flict with  the  Constitution  and  give  it  the  force  of  law, 
such  construction  will  be  adopted  by  the  courts,  y^oland 
V.  Marsh,  19  111.  384 ;  Cooley  on  Con.  Lim.  185.  In  ca:?e 
of  a  reasonable  doubt  of  the  constitutionality  of  the  act 
the  doubt  must  be  solved  in  favor  of  the  legislative  ac- 
tion, and  the  act  must  be  sustained.  The  courts  should 
sustain  legislatiye  action  when  not  clearly  satisfied  of  its 
invalidity.  Bridges  v.  Shallcross,  6  W.  Va.  574.  The 
legislative  authority,  to  be  efficient,  must  have  large  dis- 
cretion in  determining  the  means  through  which  its 
acts  shall  be  executed,  and  the  performance  of  many  du- 
ties   which  they  provide   for    by   law  they  may    refer 
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either  to  the  chief  executive  of  the  State,  or  at  their  op-  Auguat'Term. 
tion,  to  aoy  other  executive  or  ministerial  officer.     Coo-j^/jj^  sTack^r 
ley^sCon.Lim.  114,  115;   Bridges  v.    Shallcrosa,  6  W.   ^'^dothei. 
Va.  575.  "When  a  plain  and  palpable  infraction  of  con-'^^JiJl^^ 
stitutional   provision  is  shown  in  a  law,  upon  the  valid- 
ity of  which  it  is  called  upon  to  decide,  it  is,  of  course, 
one  of  the  highest  and  most  solemn  duties  of  the  court 
to  declare  such  law  inoperative  and  void.     If,  however, 
it  be  only  upon  slight  implication  or  inconclusive  reason- 
ing that  the  supposed  infraction  can  be  made  out,  the  court 
should  never  undertake  to  rescind  and  annul  the  solemn, 
deliberate  act  of  the  legislative  department  of  the  govern- 
ment.    To  doubt  in  such  a  case  should  be    to  affirm." 
Opinion  of  Judge  Ix»e  in  Eyre  v.  Jacob,  Sherifff  14Gratt. 
422.     Generally,  the  words  of  a  statute   are   to  be  taken 
by  their  ordinary  and   familiar  signification  and  import 
and  regard  is  to  be  had  to  their  general  and  proper    use. 
Potter's  Dwarris  on  Statutes    and  Constitutions,  193  ; 
Cooley's  Con.  Lim.  58.     The   expediency   or  inexped- 
iency of  the  passage  of  the  act  in  question  by   the  Legis- 
ure     is   not   before   us   for  adjudication.     If  it  is   our 
conviction  that  the  act  is  valid  and  not  repugnant  to  the 
Constitution  our  duty  compels  us  so  to  declare   and  de- 
termine.    With    the   principles    and   views   before   us 
which  we  have  announced  and  others  hereafter   referred 
to,  we  will  now  proceed  to  the  consideration  of  the   con- 
stitutionality and  validity  of  the  act  in  question. 

The  title  of  the  act  is  supposed  to  express  its  object 
with  more  or  less  distinctness.  The  title  to  the  act  in 
question  is,  as  we  have  seen,  "An  act  to  remove  the  seat 
of  government  temporarily  to  Wheeling." 

The  preamble  to  the  act  is  in  these  words :  "Whereas, 
Henry  K.  List,  Michael  Reilly,  John  McLure,  George 
W.  Franzheim  and  Simon  Horkheimer,  citizens  of 
Wheeling,  have  agreed  to  furnish  the  State,  without  cost 
thereto,  suitable  accommodations  in  said  city  for  the  Leg- 
islative, Executive  and  Judicial  departments  of  the 
State,  including  the  State  Library,  should  the  seat  of 
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August  Toroi.  govemmcnt  of  the  State  be  removed  temporarily  to  said 
John  siack^r^'^y  '  ^^^  whcrcas,  it  aj)pears  to  the  Legislature  that  the 
and  others,  capital  of  the  State  should  be  located  at  a  more  accessi- 
^Sd  othl'S?^  ble  and  convenient  point ;  therefore,"  &o.  "The  pream- 
ble cannot  restrain  the  enacting  clauses,  except  when  the 
words  are  ambiguous,  or  are  not  sufficiently  large  to  em- 
brace the  case;  or  are  so  large  that  convenience  and  the 
policy  of  the  law  clearly  require  that  their  generality 
shall  be  restrained."  Potter's  Dwarris on  Stat,  and  Con. 
267.  "In  the  modern  English  cases  it  is  said  that  the 
preamble  may  be  read  to  ascertain  and  fix  the  subject 
matter  to  which  the  enacting  part  is  to  be  applied.  So 
the  purview  or  body  ol  the  act  may  even  be  restrained  by 
the  preamble  when  no  inconsistency  results.  But  it  is 
well  settled  that  where  the  intention  of  the  legislature  is 
clearly  expressed  in  the  purview,  the  preamble  shall  not 
restrain  it,  although  it  be  of  much  narrower  import." 
Sedgwick  on  the  Construction  of  Stat,  and  Con.  T^w,  2d 
ed.,  Pomeroy's  Notes,  43.  "But  though  the  preamble 
cannot  control  the  enacting  part  of  the  statute  which  is 
expressed  in  clear  and  unambiguous  terms,  yet  if  any 
doubt  arise  on  the  words  of  the  enacting  part,  the  pre- 
amble may  be  resorted  to  to  explain  it."  Potter's  Dwar- 
ris,  269.  After  the  preamble  as  recited  above,  comes 
the  bodv  of  the  act  as  follows : 

"Be  it  enacted  by  the  Legislatui'C  of  West  Virginia : 
"1.  That  on  and  after  the  expiration  of  ninety  days 
from  and  afler  the  passage  of  this  act,  until  hereafter 
otherwise  provided  by  law,  the  Seat  of  Government  of 
the  State  of  West  A^irginia  shall  be  at  the  city  of  Wheel- 
ing. 

"The  Governor  is  hereby  authorized  to  cause  suitable 
accommodations  to  be  prepared  in  the  city  of  Wheeling 
for  the.  several  departments  of  the  State  Government, 
including  the  legislative,  executive  and  judicial  depart- 
ments, and  to  remove  thereto,  and  cause  to  be  proi)erly 
placed  and  arranged,  the  books,  papers  and  movable 
property,  now  in  the  city  ot  Charleston,  belonging  to  the 
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several  State  officers,  including  the  State  Library.     The  ^^uguji^Ti 
said   Henry   K.    List,    Michael  Reilly,   John  McLure,j;;j;^^^j;~^ 
George  A\;.  Franzheim  and  Simon  Horkheimer  agreeing   a'^**®!**®"* 
to  indemnity  the  State  against  the  expenses  thereby  in-  ^^Jjlj  othen?^ 
curred." 

"2.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed." 

We  think  it  unnecessary  in  this  case,  to  enquire  into 
the  character  and  eflect  of  the  agreement  of  List  and 
others.  Whether  the  agreement  recited  amounts  to  a 
binding  contract  which  could  be  enforced  against  List 
and  others  in  case  of  non-performance,  or  whether  it  was 
a  mere  voluntar}'^  assurance  or  agreement,  that  they 
would  "furnish,  &c.,"and  "indemnify  the  State,  &c.,"  as 
a  simple  donation  by  them  without  having  the  effect  of 
a  binding  contract  on  them  if  the  seat  of  government 
should  be  temporarily  removed  to  Wheeling,  in  our  view 
cannot  effect  this  case,  the  agreement  whatever  its  charac- 
ter or  effect,  being  a  mere  recited  inducement  in  the 
mind  of  the  Legislature  to  pass  the  operative  enactment 
itself.  The  preamble  and  act  recite  an  agreement  of 
List  and  others  and  that  agreement  of  whatever  charac- 
ter or  effect  must  be  presumed  to  have  been  understood 
by  the  Legislature,  and  whether  it  was  such  as  they 
ought  to  have  been  satisfied  with  is  not  a  subject  of  judi- 
cial enquiiy  in  this  case.  The  Legislature  had  the  right 
to  give  such  consideration  to  and  reliance  upon  the  agree- 
ment whether  legally  bindiitg  or  capable  of  inforeement, 
or  not,  by  legal  procedure,  as  they  deemed  proper.  If 
they  chose  to  rely  upon  the  honor,  alone,  of  List  and 
others,  to  any  extent,  they  had  the  right  to  do  so.  If 
they  chose  to  regard  the  agreement  as  amounting  only 
to  a  proposed  voluntary  donation  to  the  State,  without 
requiring  it  to  be  carried  with  the  ordinary  form  of  bind- 
ing contracts,  they  had  the  right  to  do  so.  And  whether 
they  relied  on  the  agreement  in  the  passage  of  the  act  as 
binding  in  law  or  equity  on  List  and  others  or  binding 
only  upon  their  honor  we  need  not  determine  in  our  view 


■630  SUPKEME  COURT  OF  APPEALS 

August'Tenn.  ^^^  ^^^^'  ^^^^'     ^^^  reasonable  presumption  is  that  the  Leg- 

}~,^„  gij,^,^  g"~islatiire  estimated  the  agreement  according  to  its  eflect. 

and  others.    Certainly  we  are  not  authorized  to   presume  that  they 

■^•nd  othe^**  did  not  do  so.  But  if  we  were  at  liberty  to  suppose  that 
the  Legislature  was  mistaken  as  to  the  character  and  ef- 
fect of  the  agreement  of  List  and  others,  which  may  in 
part  have  constituted  reasons  or  motives  for  the  enacting 
clause  of  the  act  removing  the  seat  of  government  to 
Wheeling  until  otherwise  provided  by  law,  still  when 
the  intent  and  purpose  of  the  enactment  is  plainly  and 
clearly  expressed,  and  is  manifestly  unconditional  any 
such  mistake  cannot  invalidate  or  impair  the  effect  of  the 
act  as  to  such  purpose  and  object.  Were  acts  of  the 
Legislature  subject  to  be  impeached  and  declared  void 
because  the  courts  might  deem  the  reasons  or  motives  of 
their  enactment  mistaken  or  unsatisfactorv,  there  would 
be  but  little  certainty  as  to  the  validity  of  statutes  upon 
any  subject,  and  as  little  security  to  the  rights  of  prop- 
erty or  other  things  dependent  thereon.  But  from  any- 
thing that  appears  in  this  cause  there  is  no  reason  to  be- 
lieve the  agreement  will  not  be  complied  with  by  List 
and  others  or  that  they  have  not  done  so.  For  aught 
that  appears  the  Governor  had  in  his  possession  and  con- 
trol without  cost  to  the  State  in  proper  time  all  the 
means  necessar\'  to  enable  him  to  remove  the  archives,  &c., 
of  the  government  to  Wheeling,  &c.  The  bill  was 
sworn  to  on  the  20th  day  of  March,  1875,  and  the  order 
of  injunction,  made  by  the  circuit  judge  was  made  on 
the  30th  day  of  March,  1S75.  It  seems  that  the  injunc^ 
tion  did  not  take  effect  until  the  f30th  of  April,  1875 
when  bond  and  security  were  given  under  the  order  of 
injunction.  But  it  is  clear  from  the  face  of  the  act,  that 
the  validity  and  operation  thereof,  is  not  as  to  the  re- 
moval of  the  seat  of  government  made  de]3cndent  or  con- 
ditional upon  the  said  List  and  others  performing  v^^aid 
agreement.  Nor  does  the  act  make  the  performance  of 
said  agreement  a  proviso,  exception,  condition  or  saving, 
so  as  to  operate  upon  the  effect  of  the  act  touching  the  re- 
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moval  of  the  seat  of  government  to  Wheeling,  at  the  AugustTerm. 
time  specified  in  the  body  of  the  act.  "To  introduce  inj^^jj~^j^^;^g~ 
the  enacting  part  an  exception,  not  there  to  be  found?  *"*  others, 
and  which,  if  intended,  might  have  been  so  easily  intro-  ^and'liher? 
duced  and  expressed,  is,  wc  think,  to  curtail 
and  abridge  the  meaning  of  plain  words  in  a 
manner  which  no  rule  of  construction  warrants." 
Potter's  Dwarris  on  Statutes,  &c.,  269.  The  per- 
formance by  List  and  others,  of  the  agreement  recited 
is  not  made  a  condition  precedent  to  the  operation  of  the 
act.  But  the  Legislature,  absolutely  and  certainly,  by 
the  act,  removed  the  seat  of  government  to  Wheeling 
until  otherwise  provided  by  law — the  removal  and  loca- 
tion to  take  effect  "on  and  afler  ninety  days  from  and  af- 
ter the  passage  of  the  act.''  But  from  the  face  of  the 
act,  preamble  and  title,  there  was  no  agreement  that  the 
seat  of  government  should  remain  or  continue  at  Wheel- 
ing longer  than  the' Legislature  should  deem  it  proper, 
and  consistent  with  the  public  interest  and  convenience — 
that  the  simple  meaning  and  purport  of  the  whole  act, 
in  this  respect,  was,  and  is,-  that  the  Legislature  was  and 
.should  be  left  free  to  remove  the  seat  of  government  from 
Wheeling  to  any  other  point,  and  at  any  time  after  the 
act  took  effect.  We,  however,  do  not  deem  it  important 
to  the  validity  of  the  act  that  the  agreement  of  List  and 
others  should  constitute  a  binding  agreement  upon  them. 
It  is  the  duty  of  the  Legislature  to  provide,  protect  and 
save  the  pecuniary  as  well  as  other  interest,  and  welfare 
of  the  State.  The  Legislature,  reciting  in  the  preamble 
as  they  did,  that  the  capital  of  the  State  should  be  lo- 
cated at  a  more  accessible  and  convenient  point  than 
Charleston,  and,  as  we  are  bound  to  presume,  deeming 
Wheeling  such  a  point,  for  temporary  location,  and  also 
reciting  the  other  matters  contained  in  the  preamble, 
passed  the  act.  Wc  see  no  prohibition  against  the  right 
and  power  of  the  Legislature  to  pass  the  act  under  such 
circumstances.  Whether  it  was  expedient  or  good  policy 
for  the  Legislature  to  do  so,  or  not,  we  are  not  at  liberty 
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AugurtTefm.  *^   determine.     Even  though   the   expectations  of   the 

John  bTack  sr.  I-«cgislature  should  be  disappointed,  as  to  the  means  con- 

and  others,    templatcd  to  be  furnished  by  List  and  others,  or  in  the 

"^and  othclS.*^  procurement  thereof,  otherwise,  for  the  removal  of  the 
archives,  &c.,  of  the  government,  to  the  city  of  Wheels 
ing,  this  would  not  invalidate  the  substantive,  direct^ 
and  independent  enactment,  removing  the  seat  of  gov- 
ernment to  Wheeling,  at  the  time  specified  in  the  act, 
though  it  might  subject  the  officers  and  people  of  the 
State  to  temporary  inconvenience  and  occasion  the  necc:?-^ 
sity  of  additional  legislation.  The  clause  removing  the 
seat  of  government  to  Wheeling  is  absolute  in  its  terms 
and  effect,  and  is  in  nowise  conditional  or  dejiendent 
upon  any. other  recital  or  provision  in  the  preamble  or 
act.  The  preamble  may  be  consulted  in  some  cases  to 
ascertain  the  intention  of  the  Legislature.  But  it  is 
chiefly  from  the  main  body,  the  purview  of  the  act, 
that  the  will  of  the  Legislature  is  to  be  learned ;  and 
when  this  is  clear  and  express  the  preamble  will  not  pre- 
vail to  contradict  it.  Absoluta  sententia  expositore  non 
indigcL  "This  is  the  case,",  says  Lord  Coke,  "when 
the  words  are  plain,  without  scruple,  and  absolute  with- 
out any  saving."  Sedg.  Stat,  on  Con.  Law,  oS.  The 
clause  at  the  end  of  the  first  section  of  the  act  is  as  fol- 
lows: "The  said  Henry  K.  List,  Michael  Reilly,  John 
McLure,  George  W.  Franzheim  and  Simon  Horkheimer 
agreeing  to  indemnify  the  State  against  the  exjienst^s 
thereby  incurred,"  is  a  mere  recital  of  what  these  persons 
did,  and  is  no  more  a  condition  precedent,  proviso 
or  saving  in  the  connection  in  which  it  is  found  than 
if  it  were  a  part  of  the  preamble  only,  and  is  no  more  a 
restriction  upon  the  enactment  than  if  it  existed  in  the 
preamble  only. 

The  Legislature  w^as  not  content  to  rely  absolutely 
on  the  agreement  of  List  and  others;  but  expressly 
authorized  the  Governor  "to  cause  suitahle  accommoda- 
tions to  be  prepared  in  the  city  of  Wheeling  for  the  sev- 
eral departments  of  the  State  government,  including  the 
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legislative,    executive  and  judicial  departments,  and  to  Auguftxcnu. 
remove  thereto,  and  cause  to  be  placed  and  arranged,  thej^jj  ~,j^^  g^ 
books,  papers  and  movable  property,  now  in  the  city  of  ^"**  oi»»«?", 
Charleston,  belonging   to  the   several  State  offices,  in-  "'aa"  oihoS!*^ 
eluding  the  Slate  library."     It  may  be  argued,  with  much 
force,  that  this  conferred  on  the  Governor  such  power  to 
contract  as  is  contemplated  by  that  partof  section  thirty- 
eight  of  article  six  of  the  constitution,  which  is  in  these 
words,  viz :  "Nor  shall    any  Legislature  authorize    the 
payment  of  any  claim,  or  part  thereof,  hereafter  created 
against  the  State,  under  any  agreement  or  contract  made, 
without  express   authority   of  law,  and   all  such  unau- 
thorized agreements   shall    be    null    and   void."     But 
whether   it   does  authorize  such  contract,  or  not,   it   is 
not  uncommon  for  persons  to   supply   the   needs  of  the 
government    or  its   diflferent  departments  without  con- 
tracts,   relying  on    the  voluntary  justice    of  the    State 
to  pay  reasonably  therefor.     And  such  transactions  have 
been  regarded  as  not  within  the  true  meaning  of  the  said 
thirty-eighth  section,  and  such  voluntary  payments  have 
been  made  with  the  approval  of  all   departments  of  the 
government.     According  to  our  undei'standing,  that  part 
of  the  said  thirty-eighth   section  only  applies  lo  claims 
based  on  agreements  or  contracts  made   without  express 
authority  of  law,  and  the   section  declares  such  unau- 
thorized  agreements   null  and  void.     It  does  not  apply 
to  claims  predicated  upon  simple  justice  and  right,  and 
never  was  intended  to  prevent  the  Legislature  from  vol- 
untarily doing  justice  and  right  where  the  claim  is  not 
predicated  on  a  contract  made  without  express  authority 
of  law.     An  opposite  construction,  it  seems  to  us,  would 
be  against  the  spirit  and  policy  of  the  provision  itself,  if 
not  its  very  letter,  and  would  necessarily  operate  great 
evil  and  injury  in  the  daily  as  well  as  periodical   opera- 
tions   of  the  government  in  its  di ife rent  departments ; 
and  would,  in  fact,  necessarily  greatly  embarrass,  if  not 
completely  obstruct,  the  successful  operation  of  the  gov- 
ernment, which  was  not  intended  by  said   section.     We 

80 
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Augil»?Teriii.  ^^aturely  considered  the  said  provision  of  said  thirtieth 

John  siaciTsrT'*^®^'^^^^^  as  to  its  truc  meaning  more  than  a  year  ago  in 

and  othern,  '^jj^,  ^^^^  ^^  Pregtou  &  Shields  V.  Benneity  Auditor,  ante, 

''indJibers.'^' ^^^  ^1^6^  arrived  at  the  same  conclusion  in  reference 
tliereto  as  now,  and  as  above  declared,  but  it  did  not  be- 
come necessary  to  the  decision  of  the  questions  arising 
in  that  case  to  state  our  conclusion  thereon,  and  there- 
fore it  was  not  then  incorporated  into  the  opinion  in  that 
case.  We  think  the  principles  in  Cooley's  Con.  Lira., 
side  page  178,  179,  and  2  Gray  (Mass.)  98,  99,  relied  on 
in  argument  by  plaintiffs'  counsel,  do  not  apply  to  the 
question  whether  the  Legislature  wisely  exercised  its 
judgment  as  to  the  truth  or  effect,  in  whole  or  in  part, 
of  the  facts  recited  in  the  preamble  and  act  alleged  or 
supposed  to  have  induced  the  enactment  of  the  law  in 
question.  Notwithstanding  the  industry  and  zeal  of  the 
learned  counsel  for  the  the  plaintiffs,  supplemented  by 
our  own  research,  thev  furnished  no  authoritv,  and  we 
have  found  none,  authorizing  us  to  look  into  the  pream- 
ble or  recitals  of  an  act  for  alleged  or  supposed  fraud,  mis- 
takes or  errors  of  judgment  in  the  Legislature  upim 
which  to  declare  the  enactment  of  the  Legislature  void, 
or  that  would  justify  us  in  declaring  it  void  for  such 
cause.  The  absence  of  authority  on  the  subject  at  this 
late  and  fruitful  day  in  the  history  of  our  jurisDrudence, 
apart  from  the  manifest  policy  of  the  subject,  is  strongly 
persuasive  that  no  such  principle  prevails  in  the  law  of 
this  country.  And  we  are  of  opinion  that  it  would  be 
dangerous,  in  the  extreme,  for  us  to  declare  such  a  prin- 
ciple to  be  law.  But  if  we,  as  a  court,  could,  properly, 
look  into  the  facts  which  may  have  influenced  the  Legis- 
lature to  pass  the  act  in  question,  we  find  nothing  rccflfd 
in  the  preamble,  or  any  part  of  the  act,  or  otherwise  es- 
tablished by  the  record,  which  would  warrant  us  in  hold- 
ing that  the  Legislature  was  mistaken  as  to  any  such 
facts,  or  that  if  they  had  possessed  any  more  accurate  or 
extensive  knowledge  upon  the  subject  than  they  did, 
such  knowledge  would  have  prevented  them  from  enact- 
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ing  the  law,  or  induced  them  to  modify  its  provisions.  Au(?u?t  Term. 
It  isalso  argued  by  counsel  of  plaintiifs  that  the  act  in  ^ues-j^,j^~~g~" 
tion  is  unconstitutional  and  void,  because  it  shows  upon  its  °°^  others, 
fece  that  the  Legislature  was  induced  to  pass  it  by  reason  of'^^^,"  o'tuera,^ 
pecuniary  considerations.  In  considering  this  question 
we  refer  to  the  recitals  and  contents  of  the  preamble  of 
the  act,  which  we  have  already  set  forth,  and  consider 
how  far  we  may  inquire  into  the  questions  which  the  ar- 
gument presents.  Both  the  Constitution  and  statute  sub- 
stantially prohibit  members  of  the  Legislature  from  tak- 
ing a  bribe,  or  from  receiving,  for  themselves,  any  bene- 
fit to  influence  their  action  as  such  members.  But  it  is 
one  of  the  important  objects  of  legislation  to  receive 
benefits  to  the  State,  and  diminish,  as  far  as  possible,  the 
burdens  of  taxation.  Courts  will  not  presume  fraudu- 
lent intent  and  corrupt  purposes  in  the  Legislature,  but 
will  presume  the  contrary.  '*The  motives  of  a  member 
of  the  legislature  in  moving,  or  of  a  body  of  which  he 
is  a  member,  in  passing,  a  legislative  act  is  not  a  proper 
subject  of  inquiry."  Harpctiding  v.  Haight,  39  Cal., 
189, 2C2 ;  30  Cal.,  596.  In  the  case  of  I^ev.  The  Bade  and 
Torrington  Junction  Railway  Co.,  L.  R.  C.  P.,  vol.  6,  ')82, 
Judge  Willes  said :  "  It  was  once  said — I  think  in  Ho- 
bart — that  if  an  act  of  Parliament  were  to  create  a  man 
judge  in  his  own  case,  the  court  might  disregard  it.  That 
dictum,  however,  stands  as  a  warning,  rather  than  an  au- 
thority, to  be  followed.  We  sit  here  as  servants  of  the 
Queen  and  the  legislature.  Are  we  to  act  as  regents 
over  what  is  done  by  Parliament,  with  consent  of  the 
Queen,  Lords  and  Commons?  I  deny  that  such  author- 
itv  exists.  If  an  act  of  Parliament  has  been  obtained 
improperly,  it  is  for  the  legislature  to  correct  it  by  re- 
pealing it ;  but  so  long  as  it  exists  as  law,  the  courts  are 
bound  to  obey  it.  The  proceedings  here  are  judicial,  not 
autocratic,  which  they  would  be  if  we  could  make  laws 
instead  of  administering  them." 

"From  what  examination  has  been  given  to  this  sub- 
ject, it  appears  that  whether  a  statute  is  constitutional  or 
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Auguat'Terin.  ^^^  ^^  alwavs  a  qucstioii  of  power;  that  h,  whether  the 

j^^^j^^^j"  ^legislature,  in  the  particular  case,  in  respect  to  the  sub- 

and  others,  j^^,^  matter  of  the  act,  the  manner  in  which  its  object  is 

''andotheS^  to  bc  accomplished,  and  the  mode  of  enacting  it,  has 
kept  within  the  constitutional  limits   and  observed   the 
constitutional  conditions.     If  so,  the  courts  are  not  at 
liberty  to  enquire  into  the  proper  exercise  of  the  power 
in  any  case.     They  must  assume  that  legislative  discre- 
tion has  been  properly  exercised."     Cooley's  Con.  Lim., 
186,  187,  and  authorities  there  cited  in   note    1.     "And^ 
although  it  has  sometimes  been  urged   at    the   bar  that 
the   courts    ought   to    enquire     into    the    motives     of 
the  legislature  when  fraud  and  corruption  were  alleged, 
and  anftul  their  action  if  the  allegation  were  established 
— the  argument  has  in  no  case  been  acceded  to  by  the  ju- 
diciary and  thev  have  never  allowed  the  enquiry  to  be 
entered  upon.''     Same  authority  page  187.     Mayor ^  <£t., 
of  Balto,  V.  State  ex  rr/,  d'c.j  15  Md.  376  ;    Tlie   Stinbury 
and  Erie  Railroad    Company  v.    Cooper,   33    Penii.  St., 
278.     In  this  last  case,  the  Judge  who  delivered  the  opin- 
ion of  the  court,  on  page  284,  says:    "Here,  again,   and 
under  another  aspect,  the  sincerity  and  honesty  of  the 
legislature,  in  the  performance  of  their  duties,  is  attemp- 
ted to  be  made  a  question  of  judicial    cognizance;  and 
again  we  say,  that  w-e  have  no  jurisdiction  of  such  a  ques- 
tion, and  can  have  no  right  to  express  an  official  opinion 
in  relation  to  it.    Official  morality  in  us  requires  that  we 
shall  not  assume  authority  to  judge  of  the  official  moral- 
ity of  the  legislature.    For  the  faithfulne&s  and  honesty  of 
their  public  acts,  we  repeat,  they  are  responsible  to  the  pub- 
lic alone,  and  not  by  means  of  a  trial  before  the  conrt?.'^ 
In  the  same  case,  on  page  286,  the  same  judge,   in  speak- 
ing for  the  court,  says:  "Acts  that  are  not  forbidden  by 
the  constitution,  in  form  or  substance  cannot  be  consti- 
tutionally condemned  because  of  the  motives  which  in- 
duce them.     No  human  conduct  could  stand  such  a  test^ 
and  no  human  skill  could  be  trusted  to  apply  it.     If  we 
should  attempt  it  here,  it  might  well  be  asked  :     'Who 
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art  thou  that  judgest  another  man's  servants?  To  his  ^„j^^fj?^,p^ 
own  master  he  standeih  or  falleth.' ''  People  v.  Draper ^^^^^  siaeiTsr 
15  N.  Y.,  545,  555;  Wright  r.  Defrics,  8  Ind.,  302;  ""^  others. " 
Collochv.  State,  11  Ind.,  431:  Railroad  Company  r. -^^^nd  olheS** 
Comity  of  Otoe,  16  Wall.,  (Sup.Ct.  U.  S.)  667;  Bridges  v. 
Shallcross,  6  W.  Va.  562 — "The  legislature  may  enact  any 
law  that  is  not  forbidden  by  the  fundamental  law  of  the 
land.  If  the  Federal  or  State  Constitution  does  not  in 
express  terms,  or  by  necessary  implication,  forbid  the 
exercise  of  such  power,  the  enactment  must  be  adjudged 
valid  and  enforcible  as  a  law.  Johnson  v.  Higgins,  3 
Mete,  (Ky.)  566,  567,  and  also  that  the  judiciary  cannot 
enquire  into  the  motives  and  necessities  which  may  have 
superinduced  the  enactment  of  the  law."  In  Sedgwick 
on  the  Construction  of  Statutorv  and  Constitutional 
Law,  2d  edition,  Pomeroy's  Notes,  it  is  said :  "There 
maybe,  there  always  will  be,  questions  not  only  as  to  the 
expediency,  but  the  justice,  of  laws.  But  questions  of 
public  policy  and  State  necessity  are  not  meant  to  be  as- 
signed to  the  dominion  of  the  courts ;  and  I  cannot  but 
think  it  unfortunate  for  the  real  influence  of  the  judi- 
ciary that  this  authority  has  ever  been  claimed  for  them. 
The  right  of  construction,  the  right  of  applying  consti- 
t'iitional  restrictions,  are  vast  powers  which  it  will  al- 
ways require  great  sagacity  and  intelligence  to  exercise. 
Let  the  judiciary  rest  contented  with  its  acknowledged 
prerogatives,  and  not  attempt  to  arrogate  an  authority 
so  vague  and  so  dangerous  as  the  power  to  define  and  de- 
•clare  the  doctrines  of  natural  law  and  abstract  right, 
pp.  155,  156.  In  the  same  book,  pp.  156  and  157,  it  is 
said ;  "In  a  case,  where  it  was  contended  that  an  act  of 
the  legislature  of  New  Jersey  was  void  against  natural 
justice,  Mr.  Justice  Baldwin,  of  the  Supreme  Court  of 
the  United  States  used  this  language  :  "We  cannot  de- 
-clare  a  legislative  act  void  because  it  conflicts  with  our 
opinion  of  policy,  expediency  and  justice.  We  are  not 
the  guardians  of  the  rights  of  the  people  of  the  State, 
unless  they  are  secured  by  some  constitutional  provision 
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Aujfua/Tcrm.  ^hicli  comcs  Within  ouF  judicial  cognizance.     The  rem- 

joiin  sianTsT^'^y  for  unwise  or  oppressive  legislation,  within  constitu- 

amiotiurs.   tJoual  bounds,  is  by  an  appeal  to  the  justice  and  patriot- 

^nud  othJS!^  ism  of  the  representatives  of  the  people.  If  this  fail,  the 
people,  in  their  sovereign  capacity,  can  correct  the  evil; 
but  courts  cannot  assume  their  rights.  There  is  no  par- 
amount and  supreme  law  which  defines  the  law  of  na- 
ture, or  settles  those  great  principles  of  legislation  which 
are  said  to  control  State  legislatures  in  the  exercise  of 
the  powers  conferred  on  them  by  the  people  and  the 
constitution."  Bennett  v.  Boggs,  1  Baldwin,  74  and  75; 
Cochran  t\  Va7i.  Surley,  20  Wend,  (N.  Y.)  381.  See 
pages  lo7  and  158  of  Sedgwick's  work,  above  <nted.  In 
the  same  book,  the  author,  on  page  158,  says:  "In  alate 
case  in  Pennsylvania,  the  whole  subject  was  reviewed  by 
Judge  Black,  of  the  supreme  court,  and  he  said : 

"We  are  urged  to  hold  that  a  law,  though  not  pro- 
hibited, irf  said  if  it  violate  the  spirit  of  our  institutions, 
or  impairs  any  of  those  rights  which  it  is  the  object  of  a 
free  government  to  protect ;  and  to  declare  it  unconsti- 
tutional if  it  be  wrong  and  unjust.  But  we  cannot  do 
this.  It  would  be  assuming  a  right  to  change  the  Con- 
stitution ;  to  supply  what  we  might  conceive  to  be  its 
defects;  to  fill  up  every  casus  omissus]  and  to  interpo- 
late into  it  whatever  in  our  opinion,  ought  to  have  been 
put  there  by  its  framers.  The  Constitution  has  given  us 
a  list  of  things  which  the  Legislature  may  not  do.  If 
we  extend  that  list,  we  alter  the  instrument;  we  become 
ourselves  the  aggressors,  and  violate  both  the  letter  and 
spirit  of  the  organic  law  as  grossly  as  the  Legislature 
possibly  could.  If  we  can  add  to  the  reserved  rights  of 
the  people,  we  can  take  them  away  ;  if  we  can  amend  we 
can  mar ;  if  we  can  remove  the  landmarks  which  we 
find  established,  we  can  obliterate  them  ;  if  we  can 
change  the  Constitution  in  any  particular,  there  is  noth- 
ing but  our  own  will  to  prevent  us  from  demolishing  it 
entirely.  The  great  powers  given  to  the  legislature  are 
liable  to  be  abused.     But  this  is  inseparable  from  the 
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nature  of  human  ihstitutions.     The  wisdom  of  man  has  AugJst'Term. 
never  conceived  of  a  gov^ernment  with  power  sufficient^^T^^y  '^ 
to  answer  its  legitimate  ends,  and  at  the  same  time  inea-    «n^'j|*»^«- 
pable  of  mischief.     No  political  system  can  be  made  so  ^an"  oihels.^ 
perfect  that  its  rulers  will  always  hold  to  the  true  course. 
In  the  very  best  a  great  deal  must  be  trusted  to  those  who 
administer  it.     In   ours  the  people   have   given    larger 
powers  to  the  legislature,  and  relied  for  the  faithful  exe-  - 
cution  of  them  on  the  wisdom  and  honestv  of  that  de- 
partment  and  on  the  direct  accountability  of  the  mem- 
bers to  their  constituents.     There  is  no  shadow  of  reason 
for  supposing  that  the  mere  abuse  of  power  was  meant  to 
be  corrected  by  the  judiciary."  Skcu'pless  v.  The  Maiior,  &e., 
21  Penn  147, 162.    Sedgwick  in  his  said  work  p.  159  lays 
down  this  proposition,  "That  it  is  the  right  and  duty  of 
the  judiciary  to  repress  and  confine  the  legislative  body 
within  the  true  limits  of  the  law   making  power ;  but 
that  they  have  no  right  whatever  to  set  aside,  to  arrest, 
or  nullity  a  law  passed  in  relation  to  a  subject  within  the 
scope  of  the  legislative  authority,  on  the  ground  that  it 
conflicts  with    their  notions   of  natural  right,   abstract 
justice  or  sound  morality  ;"      Wade  v.  The  City  of  Rich- 
mond, 18  Gratt.  183. 

From  the  foregoing  authorities  it  appears  that  we  have 
no  authority  to  inquire  into  or  set  aside  an  act  of  the 
Legislature  for  alleged  fraud  on  the  part  of  the  Legisla- 
ture or  because  we  might  think  the  act,  in  whole,  or  in 
part,  impolitic  or  contrary  to  good  morals  or  public  pol- 
icv.  But  we  are  bound  to  consider  in  this  case  that  the 
agreement  recited  in  the  preamble  and  act  was  recognized 
by  the  Legislature  for  the  good  of  the  State,  and  as  tend- 
ing to  lighten  the  burdens  of  the  people  and  not  as  being 
mala  fides.  They  declare  in  the  preamble  that  it  appears 
to  the  Legislature  that  the  capital  of  the  State  should  be 
located  at  a  more  convenient  or  accessible  point  and  in 
eifect  also  declared  that  Wheeling,  in  their  opinion,  was 
that  point  for  temporary  location.  And  we  are  not  at 
liberty  to  attribute  to  the  Legislature  other  than  proper 


640  SUPREME  COURT  OF  APPEALS 

August'Teim.  1^^*' vcs  aud  purposGs  as  to  said  agreement.     We  are  fully 

ji>!i78iia~ir^^^^^^'^''^^^^  *^  presume  that  the  said  recited  agreement 

and  othorH,  ^g^  recogiiized  by  the  Legislature  only   for  proper  and 

^a'l)"  othJra.^  legitimate   purposes  of  State,  and  not  for  corrupt  and 

improper  purposes. 

It  is  argued  by  plaintiffs'  counsel  that  the  sixth  article 
of  the  Constitution  provides,  "that  the  seat  of  govern- 
shall  be  at  Charleston,  until  otherwise  provided  by  law," 
and  that  this  section  contemplates  that  the  seat  of  gov- 
ernment shall  rem£iin  at  Charleston  until  it  is  perma- 
nently located  elsewhere,  by  law,  and  that  a  temporary 
removal  from  Charleston  to  any  other  point  is  not  con- 
templated or  within  the  scope  or  authority  conferred  by 
the  section.  The  effect  of  the  argument,  as  it  seems  to 
us,  is,  substantially,  that  under  this  section  there  can  be 
but  one  removal  and  location  of  the  seat  of  government, 
and  when  that  is  effected,  the  power  of  the  Legislature 
upon  the  subject  is  exhausted,  no  matter  how  great  the 
public  convenience  and  necessities  that  might  require 
another  removal.  We  cannot  give  our  assent  to  this 
position.  It  seems  to  us  from  the  plain  reading  of  the 
section  that  it  was  not  intended  to  be  restrictive  upon  the 
Legislature  iil  any  respect,  but  to  give  to  the  Legisla- 
ture full  power  and  control  over  the  seat  of  government 
so  that  they  might  remove  it  at  any  time  from  Charles- 
ton, or  any  other  place,  at  which  it  might  be  located  by 
law. 

liCaving  out  the  word  "permanent"  in  this  section, 
which  was  employed  in  the  section  of  the  former  Con- 
stitution, upon  this  subject,  was  manifestly  intended  to 
avoid  all  possible  ground  for  controversy  as  to  the  right 
and  authority  of  the  Legislature  to  remove  the  seat  of 
government  at  any  time  and  to  any  place. 

It  is  further  argued  and  insisted,  by  the  counsel  for 
the  plaintiffs,  that  the  said  act  is  unconstitutional  and 
void  because  the  title  of  the  act  does  express  the  object 
of  the  act,  according  to  the  true  intent  and  meaning  of 
the  thirtieth  section  of  the  sixth  article  of  the  Constitu- 


OF  WEST  VIRarNIA.  641 

tion  of  this  State.  That  part  of  said  thirtieth  section  Auguft^Term. 
which  is  applicable  and  relevant  to  this  question  is  inj^^g^^^^^  g^ 
these  words:  ''No  act  hereafter  passed,  shall  embrace  «»do**»ei8, 
more  than  one  object,  and  that  shall  be  expressed  in  the  ^2^3  iihen!^ 
title.  But  if  any  object  shall  be  embraced  in  an  act 
which  is  not  so  expressed,  the  act  shall  be  void  only  as 
to  80  much  thereof  as  shall  not  be  so  expressed."  The 
supreme  court  of  Louisiana,  speaking  of  the  former  prac- 
tice said  :  "The  title  of  an  act  often  afforded  no  clue  to 
its  contents.  Important  general  principles  were  found 
placed  in  acts,  private  or  local,  in  their  operation  ;  pro- 
visions concerning  matters  of  practice  or  judicial  pro- 
ceedings were  sometimes  included  in  the  same  statute 
with  matters  entirely  foreign  to  them,  the  result  of  which 
was  that  on  many  important  subjects  the  statute  law  had 
become  almost  unintelligible,  as  they  whose  duty  it  has 
been  to  examine  or  act  under  it  can  well  testify.  To 
prevent  any  further  accumulation  to  this  chaotic  mass 
was  the  object  of  the  constitutional  provision  under  con- 
sideration.'^ Walker  v.  Caldwell,  4  La.,  An.,  298 ;  Cool- 
ey's  Con.  Lim.,  »3rd  ed.,  top  page,  142.  The  supreme 
court  of  Michigan  say :  "The  history  and  purposes  of  this 
constitutional  provision  are  too  well  understood  to  re- 
quire any  elucidation  at  our  hands.  The  practice  of 
bringing  together  into  one  bill  subjects  diverse  in  their 
nature  and  having  no  necessary  connection,  with  a  view 
to  combine,  in  their  favor,  the  advocates  of  all,  and  thus 
secure  the  passage  of  several  measures,  no  one  of  which 
could  succeed  upon  its  own  merits,  was  one  both  corrup- 
tive of  the  legislator  and  dangero»'s  to  the  State.  It 
was  scarcely  more  so,  however,  than  another  practice, 
also  intended  to  be  remedied  by  this  provision,  by  which, 
through  dextrous  management,  clauses  were  inserted  in 
bills  of  which  the  title  gave  no  intimation,  and  their  pas- 
sage secured  through  legislative  bodies  whose  members 
were  not  generally  aware  of  their  intention  and  effect. 
There  was  no  design  by  this  clause  to  embarrass  legislation 

81 
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Augurt  Term.  ^^X  making  laws  unnecessarily  restrictive  in  their   scope 

John  Slack  sr^^^  Operation,   and  thus  multiplying  their  number  &c." 

and  othek    pgop/e  r.  J[/aAa?i€]^.  13  Mich.  494;  Cooley  on  Con.  Lim. 

'^2SdothSl^!'*'142.  The  supreme  court  of  Iowa  say  :  "The  intent  of 
this  provision  of  the  Constitution  was  to  prevent  the 
union,  in  the  same  act,  of  incongruous  matters,  and  of 
objects  having  no  connection,  or  relation.  And  with 
this  was  designed  to  prevent  surprise  in  legislation,  by 
having  matter  of  one  nature  embraced  in  a  bill  where 
the  title  expressed  another."  State  v.  County  Judge,  of 
Davis  Co.  2  low^a,  282 ;  Cooley  on  Con.  Lim.  143.  Judge 
Cooley  top  page  143  of  his  worksaye,  "the  general  pur- 
pose of  these  provisions  is  accomplished  when  a  law  has 
but  one  general  object  which  is  tairly  indicated  by  its 
title.  To  require  every  end  and  means  necessary,  or 
convenient,  tor  the  accomplishment  of  this  general  object 
to  be  provided  for  by  a  separate  act  relating  to  that  alone, 
would  not  only  be  unreasonable,  but  would  actually  ren- 
der legislation  impossible.  It  has,  accordingly,  been 
held  that  the  title  of 'an  act  to  establish  a  police  govern- 
ment for  the  city  of  Detroit,'  was  not  objectionable  for 
its  generality,  and  that  all  matters  properly  connected 
with  the  establishment  and  efficiency  of  such  a  govern- 
ment, including  taxation  for  its  support,  and  courts  for 
the  examination  and  trial  of  offenders,  might,  constitu- 
tionally, be  included  in  the  bill  under  this  general  title. 
Under  any  different  ruling  it  was  said,  "the  police  gov- 
ernment of  a  city  could  not  be  organized  without  a  dis- 
tinct act  for  each  specific  duty  to  be  devolved  upon  it, 
and  these  could  not  be  passed  until  a  multitude  of  other 
statutes  had  taken  the  same  duties  from  other  officers  be- 
fore performing  them.  And  these  several  statutes,  frag- 
mentiiry  as  they  must  necessarily  be,  would  often  fail  of 
the  intended  object,  from  the  inherent  difficulties  in  ex- 
pressing the  legislative  will  thus  restricted  to  such  narrow 
bounds.  People  t\  Mahaney,  13  Mich.  495.  The  gener- 
ality of  a  title  is  therefore  no  objection  to  it,  so  long  as  it 
is  not  made  a  cover  to  legislation,  incongruous  in  itself, 
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lerm. 


and  which,  by  no  fair   intendment,  can  be  considered  as  Auga8?T< 
having  a  necessary  or  proper  connection."     Cooley's  Con. j^j^,^  siack^^rT 
Lim.  top  page  145   further  says:     "The    repeal   of    a    ^^ot'»«?"» 
statute,  on  a  given    subject,  it  is  held,  is  properly   con-  *^an3oth^** 
nected  with  the  subject  matter  of  a  new  statute  on  the 
same  subject ;  and,  therefore,  a   repealing  section  in  the 
new  statute  is  valid,  notwithstanding  the  title    is  silent 
on  that  subject.     So  an    act   to   incorporate   a   railroad 
company,  it  has  been    held,    may   authorize   counties  to 
subscribe  to  its  stock,  or  otherwise  aid    in   the  construc- 
tion of  the  road.     So  an  act  to  incorporate  the  Fireman's 
Benevolent  Association,  may  lawfully  include  under  its 
title,  provisions  for  levying  a  tax  upon  the  income  of  for- 
eign insurance  companies,  at   the  place  of  its  location, 
for  the  benefit  of  the  corporation.     So  an  act  to  provide 
a  homestead  for  widows  and  children    was    held  valid, 
though  what  it  provided   for   was   the  pecuniary  means 
sufficient  to  purchase  a  homestead.     So  an   act  'to  regu- 
late proceedings  in  the  county  court,'  was   held   to    pro- 
perly embrace  a  provision  giving  an  appeal  to  the  dis- 
trict court,  and  regulating  the  proceedings  therein  on  the 
appeal.     So  an  act  entitled  'an  act  for  the  more  uniform 
doing   of  township  business'    may    properly  provide  for 
the  organization  of  townships.     So  it   is   held  that  the 
changing  the  boundaries  of  existing  counties,  is  a  matter 
properly  connected  with  the    subject   of   forming   new 
counties  out  of  those    existing.     So  a   provision  for  the 
organization  and   sitting  of  courts   in    new   counties  is 
properly  connected  with  the  subject  of  the   formation  of 
such  counties,  and  may  be  included  in  'an  act  to  author- 
ize the  formation  of  new  counties  and  to  change   county 
boundaries.'"     Many  other  cases  which  have  been  adju- 
dicated on  this  .subject  are  cited  in  Cooley's   Con.  Lim. 
3d  ed.  166,167. 

"  There  has  been  a  general  disposition  to  construe  the 
constitutional  provision  liberally,  rather  than  to  embar- 
rass legislation  by  a  construction  where  strictness  is  un- 
necessary to  the  accomplishment  of  the  beneficial  pur- 
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Auguft  Term,  f^^es  for  which  it  has   been   adopted."     Cooley's  G)n. 

John  siaok  Sr.  ^^^'}  *^P  P^g^  1^6.     It  has  bscn  said  to  be  improper  to 
and  others,  gjy^  ^}^jg  provision  *' too  rigOFOiis  and  technical  a  con- 

^and  othJw.^  stniction."  "If,  in.  applying  it,  we  should  follow  the  rules 
of  a  nice  and  fastidious  verbal  criticism,  we  should  often 
frustrate  the  action  of  the  legislature,  without  fulfilling 
the  intention  of  the  framers  of  the  Constitution."  Sedg. 
on  Const,  and  Stat.  Law,  2d  ed.;  Pomeroy's  notes  520,  521, 
522.  This  Court  had  this  section  of  the  Constitution 
under  consideration  in  the  case  of  Shields  and  Preston  r. 
Bennett,  Auditor,  ante.  And  in  that  case  the  Court 
held,  as  stated  in  the  syllabus,  that  "  the  most  liberal 
construction  favorable  to  the  validity  of  legislation  which 
the  language  ot  the  provisions  admits  should  be  adopted. 
When  the  principal  object  of  an  act  is  expressed  in  the 
title,  and  the  act  embraces  with  such  principal  object 
other  auxiliary  objects,  the  act,  if  not  otherwise  objec- 
tionable, is  valid,  not  only  as  to  the  principal,  but  like- 
wise as  to  the  auxiliary  objects.  Generally,  the  language 
of  a  title  should  be  construed  in  its  most  comprehensive 
sense." 

Section  thirty-seven  of  article  two  of  the  constitution 
ot  Kentucky  declares  that  "  no  law  enacted  by  the  Gen- 
eral Assembly  shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title.^'  In  the  case  of 
Johnson  v,  Higgins,  3  Mete.  (Ky.)  566,  567,  it  was  hdd 
.  by  the  supreme  court  of  appeals  of  Kentucky  that  "  no 
provision  of  a  statute  relating  directly  or  indirectly  to 
the  subject  expressed  in  the  title,  having  a  natural  con- 
nection therewith,  and  not  foreign  to  the  same,  should 
be  deemed  within  the  inhibition  of  section  thirtv-seven 
of  article  two  of  the  constitution  of  Kentucky.  The 
section  should  receive  a  reasonable,  and  not  a  technical 
ijonstruction."  In  the  matter  of  Petition  of  Ferdinand 
Mayer,  50  N.  Y.,  504,  it  was  held  by  the  court  of  appeals 
of  New  York  that  **  if  the  title  of  an  act  fairly  and  rca- 
sonably  announces  the  subject,  and  that  a  single  ono,and 
if  the  various  parts  thereof  have  respect,  or  relate,  to 
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that  subject,  the  provision  of  the  coDstitution  that  no  AugMtTerm. 
local  or  private  bill  shall  embrace  more  than  one  sub-j^j^^j  g,j^.^  g^ 
ject,  and  that  shall  be  expressed  in  its  title,  (state  con-  "^  J^®"» 
stitution,  article  three,  section  16,)  is  complied  with.  "^^^^i^J^^ 
The  degree  of  relationship  of  each  provision  is  not  ma- 
terial if  it  legitimately  tends  to  the  accomplishment  of 
the  general  purpose."  In  the  case  of  The  People  ex  rel. 
The  City  of  RochesUr  v.  Martin  Briggs,  50  X.  Y.,  553, 
it  was  held  that  "  every  presumption  is  in  favor  of  the 
validity  of  legislative  acts,  and  they  are  to  be  upheld^ 
unless  there  is  a  substantial  departure  from  the  organic 
law.  In  order  to  comply  with  that  provision  of  the 
constitution  which  declares  that  no  local  or  private  bill 
which  may  be  passed  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title,  (State  Con., 
article  three,  section  sixteen,)  it  is  not  requisite  that  the 
most  expressive  title  shall  be  adopted,  nor  will  courts 
criticise  too  rigidly  the  details  of  a  bill  to  find  extraneous 
matter.  The  degree  of  particularity  with  which  the  title 
of  an  act  is  to  express  its  subject  rests  in  the  discretion 
of  the  Legislature.  When  the  title  of  a  local  or  private 
act  expresses  a  general  purpose  or  object,  all  matters 
fairly  and  reasonably  connected  with  it  and  all  measures 
which  may  facilitate  its  accomplishment,  are  proper  to  be 
incorporated  into  the  act,  and  are  germaine  to  the  title.'' 
In  the  last  named  case,  the  court  cites,  in  its  opinion,  the 
case  in  2  Mete.  (Ky.,)  219,  in  which  it  was  held  that  in 
the  act  entitled,  ''An  act  to  amend  the  charter  of  the 
Cincinnati  and  Covington  Bridge  Co.,"  a  provision  that 
the  bridge  company  might  sell,  and  the  city  of  Coving- 
ton might  subscribe  for  $100,000  of  the  stock,  and  sell 
the  bonds  .to  the  city,  and  levy  a  tax  to  pay  them,  wa.s 
valid.  The  court  said  :  "None  of  the  provisions  of  a 
statute  should  be  regarded  as  unconstitutional,  when  they 
relate  directly  or  indirectly  to  the  same  subject  expressed 
iu  the  title.  *  *  *  The  power  to  sell  the  stock 
of  the  city  of  Covington  requires  that  a  power  should 
be  conferred  on  the  latter  to  subscribe  and  pay  for  it,  for 
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AaKiiBiTerra.  witbout  siicli  a  powcF,  the  powcf  to  Sell  woiild  be  naga- 

John  Slack  sT^^^y'     ^^^^  subjoct  is  the  same."     In  the  case  of  O^Lary 

andotheii,  "^,,  cb^jj  Q, ^  28  111.,  534,  under  an  act  entitled  "An  act  to 

'^ttod  o'th^^  incorporate  the  North-western  University/'  it  was  held 
that  a  clause  in  the  act  incorporating  the  college,  pro- 
hibiting the  sale  of  ardent  spirits  within  a  distance  of  four 
miles,  was  so  germaine  to  the  primary  object  of  the  char- 
ter as  to  be  properly  included  within  it."  See  the  case 
referred  to  in  50  N.  Y.,  564,  andSd  ed.  of  Cooley  on 
Con.  Lim.,  147.  In  the  case  of  Blood  v.  Mercelliot,  53 
Pa.  St.  391,  it  was  held  by  the  Supreme  Court  of  Penn- 
sylvania, that  under  the  title  of  an  act  entitled  "An  act 
to  increase  the  boundaries  of  Forest  county,"  provisions 
for  the  location  for  the  county  seat,  and  procuring  dona- 
tions for  erecting  county  buildings,  were  connected  with 
the  subject  expressed  in  the  title."  This  case  is  also 
cited  in  50  N.  Y.,  564  and  565.  The  constitution  of 
Pennsylvania,  under  which  the  above  decision  was  made, 
declares  that  "No  bill  shall  be  passed  by  the  legislature 
containing  more  than  one  object,  which  shall  be  clearly 
expressed  in  the  title,  except  appropriation  bills."  See 
case  of  Thomasson  v.  The  State,  15  Ind.,  455,  aud  Chilex 
V.  Drake,  2  Mete,  (Ky.,)  I'^O,  cited  in  the  case  in  5-3  Pa. 
St.  In  the  case  of  Parkinson  r.  The  State  of  Maryland, 
14  Md.,  185,  it  was  held  by  the  court  of  appeals  of  that 
State,  that,  "The  fiict  that  girding  is  made  an  offense  in 
the  body  of  the  act,  whilst  the  title  prohibits  the  i<alt 
does  not  render  the  act  unconstitutional  under  section 
seventeen,  of  article  three  of  the  constitution,  which 
provides  that '  every  law  enacted  by  the  legislature  shall 
embrace  but  one  s^ubject,  and  that  shall  be  described  in  the 
tifle.^"  In  the  case  of  Inkster  v.  Carver,  16  Mich.,  488, 
the  supreme  court  of  Michigan,  of  which  Cooley,  Ch. 
J.,  was  one,  in  its  opinion,  says:  "The  act  approved 
March  15,  1867,  is  claimed  to  be  in  conflict  with  that  pro- 
vision of  the  constitution  which  declares  that  no  law 
shall  embrace  more  than  one  object,  which  shall  be  ex- 
prcFsed    in  its  title.     Before  the  court  will  declare  the 
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act  invalid,  as  opposed  to  the  constitution,  the  repug-  August^Term. 
nancy  of  the  law  to  the  constitution  must  be  manifest  jjohn  si«ck,  sr. 
and  if  the  conflict  is  supposed  to  arise  from  any  peculiar  *°**  othert, 
interpretation  of  the  act,  the  law  should  be  sustained  ^and  otheS** 
and  such  interpretation  overruled,  unless  the  particular 
interpretation  is  imperatively  required/'  In  the  case  of 
Mills  V,  CkarhtoUj  29  Wis.,  400,  9  Am.  Rep.  578,  Dixon, 
C.  J.,  in  delivering  the  opinion  of  the  court,  declares 
that  "it  is  the  general  subject  of  the  act,  of  which  the 
constitution  speaks,"  and  also  that  "The  court 
is  not  to  set  aside  or  declare  an  act  void  be- 
cause the  subject  was  not  as  fully,  or  as  une- 
quivocally expressed  as  it  might  otherwise  have  been. 
A  liberal  rule  of  interpretation  must  prevail  in  this  re- 
spect, not  only  for  the  reason  just  stated,  but  because  the 
proposition  is  to  strike  down  and  defeat  the  act  of  the 
Legislature,  which  can  never  be  done  upon  slight  or  un- 
tenable grounds.  It  is  a  truth  which  has  been  often  as- 
serted and  often  acted  upon  by  the  courts,  that  to  justify 
the  annulling  of  a  statute  by  judicial  sentence  the  viola- 
tion of  the  Constitution  must  be  clear  and  unmistakable." 
See  in  9  Am.  Rep.  582,  583.  See  also  City  of  St.  Louis 
V,  Henry  Tiefel,  42  Mo.  578.  In  the  last  named  case  it 
was  held  by  the  supreme  court  of  Missouri  that,  "The 
intention  of  the  thirty-second  section  of  article  four  of 
the  constitution  of  that  state  which  declares  that  no  law 
enacted  by  the  general  assembly  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title ;  but 
if  any  subject  embraced  in  the  act  be  not  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much  there- 
of as  is  not  so  expressed,"  was  to  prevent  surprise  or  fraud 
upon  the  members  of  the  Legislature  by  means  often  re- 
sorted to  in  the  provisions  of  bills,  of  inserting  matters 
ot  which  the  title  gave  no  intimation ;  and  also  to  stop 
the  vicious  and  corruptive  system  of  "log-rolling,"  and  to 
prevent  the  conjoining  in  the  same  act  of  incongruous 
matters  and  of  subjects  having  no  legitimate  connection 
or  relation  to  each  other ;  and  if  the  litle  of  an  original 


648  SUPKEME  COURT  OF  APPEAIS 

AuguHt^Terra.  ^^^  ^^  Sufficient  to   embrace  the  provisions  contained  in 

johwsiftck  8r  ^^  amcndatory  act,  it  will  be  good,  an.d  it  need  not  be 

and  othew,  enquired  whether  the  title  of  the  amendatory  act  would 

"^aniitheS!*'  of  itsclf  be  sufficient.  It  is  plain  however,  that  the  use 
of  the  words  "other  purposes"  which  have  been  exten- 
sively used  in  the  title  to  acts  to  cover  any  and  every 
thing  whether  connected  with  the  main  question  indica- 
ted by  .the  title  or  not,  can  no  longer  be  of  any  avail." 
It  will  be  observed  that  there  is  very  great  similarity  be- 
tween the  section  of  the  Missouri  constitution  and  the 
section  of  our  Constitution  under  consideration.  Per- 
haps it  may  be  safely  said  that  in  substance  there  is  no 
material  difference. 

It  appears  to  us  from  the  authorities  above  quoted  and 
cited  that  in  considering  whether  an  act  of  the  I^egisla- 
ture  is  repugnant  to  the  said  thirtieth  section  of  the  sixth 
article  of  our  State  Constitution  the  said  section  must  be 
construed  liberally  in  favor  of  the  act — that  it  is  the 
duty  of  the  court  in  considering  whether  the  object  of 
the  act  is  expressed  in  the  title  to  lean  in  favor  of  sus- 
taining the  validity  of  the  act,  and  to  declare  its  validi- 
ty unless  its  unconstitutionality  is  established  and  made 
manifest  and  clear  bevond  all  reasonable  doubt.  It  is 
the  general  object  of  the  act  of  which  this  section  of  the 
Constitution  speaks.  If  this  section  of  the  Constitution 
were  to  receive  from  the  courts  a  strict  technical  con- 
struction it  is  manifest  that  enormous  evil  and  injury 
would  result — Many  of  the  most  important  acts  of  legis- 
lation— acts  involving  rights  of  proj)erty,  etc.,  would  be 
stricken  down  by  the  courts.  The  enormous  evils  that 
would  result  from  such  a  construction  would  far  over- 
balance any  good  to  be  derived  therefrom.  A  most  lib- 
eral construction  of  the  section  in  favor  of  acts  of  the 
Legislature  will  secure  the  general  object  and  purpose  of 
the  section  and  any  other  construction  would  Ix?  disa:?- 
terous  in  the  extreme.  As  we  have  seen  in  the  state- 
ment of  this  case  section  twenty-two,  article  four  of  the 
Constitution  of  this  State   of  1863,  provided   that  the 
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seat  of  government  shall  be  at  the  city  of  Wheeling,  Augn«Tenn. 
until  a  permanent  seat  of  government  be  established  byj^g~j^-^ 
law."       It    IS    a    part    of    the  history    of    the    state    «»«»otheW,'' 
that     the    seat    of    government     did    remain    at    the  ^'jJi'i  o'thm.^ 
city    of    Wheeling     until    it    was  removed    therefrom 
by  virtue  of  the  provisions  of  an  act  of  the  Legislature, 
passed  February  26,  1869,  chapter  seventy-three,  enti- 
tled "  An  act  permanently  locating  the  seat  of  govern- 
ment for  this  State."     This  act  provided,  in  its  first  sec- 
tion, that  the   permanent   seat   of  government  for  this 
State  is  hereby  located  at  the  town  of  Charleston,  in  the 
county  of  Kanawha.    The  act  took  eflFect  on  the  1st  day 
of  April,  1870.     The  Constitution  of  the  State  of  1872, 
in  the  twentieth  section  of  article  six,  provides  that  ^*  the 
seat  of  government  shall  be  at  Charleston  until  other- 
wise provided  by  law."     It   will    be  observed  that  the 
word  temporarily  is  employed  in   the  title  of  the  act  of 
February  20,  1875,  in  the  same  connection  except  as  to 
place  as  the  word  permanent  is  employed  in  the  title  of 
the  act   permanently  locating  the  seat  of  government. 
The  title  of  the  act  is  "An  act  to  remove  the  seat  of  gov- 
ernment temporarily  to  Wheeling."     The  preamble  to 

the  act  is:  "Whereas,  Henry  K.  List,  Michael  Reilly, 
John  McLure,  George  W.  Franzheim  and  Simon  Hork- 

heimer,  citizens  of  Wheeling,  have  agreed  to  furnish  the 
State,  without  cost  thereto,  suitable  accommodations  in 
said  city  for  the  Legislative,  Executive  and  Judicial 
departments  of  the  State,  including  the  State  Library ^ 
should  the  seat  of  government  of  the  State,  be  remove<l 
temporarily  to  said  city ;"  and  "  whereas,  it  appears  to 
the  Legislature  that  the  Capital  of  the  State  should  be 
located  at  a  more  accessible  point :  therefore,"  (then  fol- 
lows the  enacting  clause,)  "  Be  it  enacted  by  the  Legis- 
lature of  West  Virginia:  1.  That  on  and  after  the  ex- 
piration of  ninety  days  from  and  after  the  passage  of  this 
act,  until  hereafter  otherwise  provided  by  law,  the  seat 
of  government  of  the  State  of  West  Virginia  shall  be 

at  the  city  of  Wheeling,"  &c.     We  think  the  word   tun- 
82 
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Augu*?Teiin.i^^''^^'^'^y>  uiidcr  the  rules  we  have  quoted  in   relation  to 

^^^^^[j^^j^^^construiag  the  words  of  a  statute,  was  used    and    em- 

«n(ir>then5.    ployed  in  the  title  of  the  act,  in  its  most  familiar  signifi- 

^jjifj^rs'^*  cation  and  import,  or  natural  and  ordinary  meaning,  and 
in  contradistinction  to  permanent  or  any  definite  period 
of  time,  and  not  in  a  technical  sense. 

Statute  laws  are  written  to  be  understood  by  the  peo- 
j)le  of  the  state  for  whose  government  they  are  enacted. 
And  generally,  in  interpreting  the  language  employed  in 
an  act  of  the  Legislature,  the  language  employed,  as  we 
have  seen,  should  be  construed  according  to  its  ordinary 
meaning.  If  we  turn  to  the  dictionaries  we  find  that 
Noah  Webster,  in  the  unabridged  edition  of  that  work  of 
1855,  the  latest  to  which  we  now  have  access,  defines  the 
word  temporary  thus:  "  Lasting  for  a  time  only;  exist- 
ing or  continuing  for  a  limited  time: — as,  the  patient  has 
obtained  temporary  relief — there  is  a  temporary  cessa- 
tion of  hostilities — there  is  a  temporary  supply  of  pro- 
visions. In  times  of  great  danger  Rome  appointed  a  tem- 
porary dictator."  These  are  all  the  definitions  and  illus- 
trations of  the  word  given  by  Webster.  Dr.  Worcester, 
in  the  edition  of  his  work  of  1870,  defines  the  word 
temporary  substantially  the  same,  thus :  "  Lasting  for  a 
limited  time;  not  of  long  duration;  only  for  a  limited 
time ;  transitory."  It  will  be  observed  that  nearly  all 
these  are  separate  definitions,  and  nearly  all  of  them 
clearly  indicate  an  undefined  period  of  time.  If  a  phy- 
sician says  "  the  patient  has  obtained  temporary  relief," 
he  means  that  the  patient  has  obtained  such  relief  for  an 
undefined  time,  which  mav  be  determined  bv  a  future 
uncertain  contingency.  So  when  a  general  speaks  of  a 
"temporary  cessation  of  hostilities,"  though  in  some 
cases  the  time  may  be  prescribed,  in  others  it  is  often  in- 
definite. These  definitions  and  examples  of  the  wonl 
"  temporary,"  and  its  use,  correspond  with  our  common 
understanding  of  the  subject.  If  a  man  says  he  removes 
to  Wheeling  *' temporarily,"  or  locates  at  Wheeling 
'^  tcniporarily,''  he  generally  means  that  he  removes  or 
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locates  there  for  an  indefinite  time,  which  he  cxpectsnot^    JIJ-^^^ 
to  be  permanent,  but  to    be  determined  by  some  futurej^^j^jj  siaek  sr 
contingency  or  event.  *"^  others, 

In  the  constitution  of  Maryland  there  was  a  provision  amioihei-s. 
to  thiseflFect.  "And  the  mayor  and  city  council  may 
provide,  by  ordinanca,  from  time  to  tima  for  the  creation 
and  government  of  such  temporary  additional  po- 
lice, a«  they  may  deem  necessary  to  preserve  the  public 
peace/'  and  the  court  of  appeals  of  Maryland  in  deter- 
mining as  to  this  provision  say :  "Now  it  is  man- 
ifest, the  power  given  to  the  mayor  or  city  coun- 
cil is  to  create  and  govern  a  temporary  addition- 
af  police,  and  not  a  permanent  police,  as  contra- 
distinguished from  it.  Moreover,  the  police  which  they 
are  authorlzad  to  create,  is  not  only  temporary  in  its 
duration,  but  is  to  be  additional  to  something:  alreadv  in 
existence,  whenever  from  tim3  to  timo,  it  may  be  neces- 
sary to  summon  it  "<op;*e.?6TC€^Aej^er!C€."  *  *  *  "The 
very  language  employed  clearly  denotes,  that  the  thing 
to  be  created  was  to  be  one  of  activity,  of  short  dura- 
tion; and  which,  after  having  accomplished  the  purpose 
of  its  enrollment,  was  to  be  disbanded  into  the  general 
b3dy  of  the  community  from  which  it  was  taken  for  the 
preservation  Wthe  peace' suddenly  threatened  to  be> 
or  actually  disturbed."  Mayor,  tC'c,  of  Balto.  v.  State 
exreL&c,  15  Md.  481. 

So  in  the  title  of  the  act  of  the  Legislature  in  question 
it  seems  to  Uo  that  "the  removal  of  the  seat  of  government 
temporarily  to  AVhceling"  means  simply,  that  the  Legis- 
lature and  List  and  others  understood  and  contemplated 
that  the  removal  of  the  seat  of  government  to  Wheeling 
should  be  for  a  time  perhaps  "not  of  long  duration" 
and  at  any  rate  not  permanently.  The  word  "tempor- 
arily" as  used  in  the  preamble  of  the  act  in  connection 
with  the  other  parts  of  the  preamble  with  which  it  is 
used  means  the  same  thing. 

And  it  seems  to  us  the  language  in  the  enacting 
clause  that  "on  and  after  the   expiration   of  ninety  days 
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Aiijru«i"Ttrm.  ^^^"^  ^*^^1  after  the  passage    of  this   act,  until  otherwise 

John  Slack  sr  P^^^'^^^^  ^X  ^'^^^>  ^'^^  scat  of  govemmeiit  of  the  State  of 

iimiotheis,   WTg^t.  Virginia  shall  be  at  the  city  of  Wheeling"  conveys 

^anVothire!^'  the  sanic  idea.  If  the  word  "temporarily"  had  been  in- 
serted in  the  enacting  clause  in  lieu  of  the  words  "until 
otherwise  provided  by  law,"  the  objv^ct  of  the  enacting 
clause  would  not  have  been  more  clearly  expressed  than 
as  the  clause  stands,  in  the  act.  Each  phrase  indicates 
the  idea  that  a  permanent  location  is  not  contemplated; 
and  the  act,  at  the  same  time,  recognizes  the  constitu- 
tional principle  that  the  location  not  definitely  limited 
will  continue  until  otherwise  determined  by  legislation  ; 
and  is  subject  to  removal  from  Wheeling  at  any  time  the 
Legislature  may  choose  so  to  enact. 

It  was  urged  in  argument  by  the  counsel  for  the 
plaintiffs  that  the  title  to  the  act  might  deceive  and  mis- 
lead members  of  the  Legislature  and  was  well  calculated 
so  to  do.  But  we  fail  to  see  the  force  of  the  argument. 
If  the  title  to  the  act  had  said  that  the  removal  or  loca- 
tion was  for  a  specified  period — as  for  ten  years  or  any 
other  certain  period  of  time,  while  in  fact  the  act  in  effect 
made  the  location  permanent  so  far  as  the  Legislature 
had  the  power  to  do  so — that  is  to  continue  until  the 
Legislature  should  otherwise  enact,  this  might  have  de- 
ceived members  of  the  Legislature  who  were  so  careless 
as  to  vote  on  the  title  without  reading  or  hearine:  the  act 
read. 

Again,  if  the  act  in  question  in  the  enacting  clause 
had  fixed  the  period  of  the  location  in  Wheeling  at  fifty 
years,  or  any  other  limited  time,  careless  members  would 
as  likely  have  been  deceived  and  misled  by  as  the  language 
of  the  act  as  it  reads  and  was  passed.  And  we  under- 
stand counsel  for  plaintiffs  to  argue  that  if  the  time  the 
seat  of  government  should  remain  at  Wheeling  had  been 
definitely  fixed  at  a  specified  term  of  years,  then  the  act  as  to 
time  would  have  been  unexceptionable.  Butthe  title  to  the 
act  fixes  no  specific  time  to  which  the  location  at  Wheeling 
is  limited,  but  indicates  that  it  was  not  intended  to  be  per- 
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tnanent,  and  left  it  to  the  members  of  the  legishiture,  as  Augilst'Tonu. 
m  other  cases  of  general  titles,  to  examine  the  bill  orjj,!,^^^.,^  ^ 
liear  it  read,  for  its  details  and  provisions.  Upon  personal    "«*^  o^***'^* 
•examination  of  the  bill  or  hearing  it  read  the  members,  ^aidiale«.** 
wonld  have  readily  found  that  both  in  the  preamble  and 
enacting  clause  of  the  bill,  the  removal  and  location  was 
not  expected  to  be  permanent,  but  was  for  a  time  con- 
templated to  be  determined  or  ended  by  future  legisla- 
tion at  the  will  of  the  .Legislature.     It  is  true  that  such 
legislation  might  never  be  had ;    but  such  was  not  the 
expectation  indicated  by  the  title,  preamble  or  enacting 
clause. 

It  is  not  improbable  that  owing  to  past  alleged  mis- 
understandings and  contentions  connected  with  the  sub- 
ject of  the  seat  of  government  of  this  State,  and  its  re- 
moval growing,  in  part,  out  of  matters  alleged  in  the 
forepart  of  plaintiflPs  bill,  the  Legislature  thought  it 
proper  to  insert  in  the  bill  provisions  clearly  indicating 
that  the  removal  of  the  seat  of  government  to  Wheeling 
should  not  be  made  by  the  act  otherwise  than  to  be  sub- 
ject to  removal  and  rc-location  again  by  the  Legislature 
when  public  convenience,  interest  or  necessity  might,  in 
the  opinion  of  the  Legislature,  so  require,  as  contempla- 
ted by  the  Constitution,  so  that  no  expectations  CDuld  be 
created  by  the  act  in  question  in  this  case,  which  might 
be  disappointed  should  removal  or  re-location  be  pro- 
vided for  by  future  act.  Upon  consideration  of  the 
whole  subject,  it  seems  to  us  that  the  object  of  the  act 
is  sufficiently  expressed  in  the  title  thereto.  The  Legis- 
lature, by  the  passage  of  the  ac^t,  affirmed  its  constitution- 
ality. LegislatorvS,  before  entering  upon  the  performance 
of  tlieir  duties  as  such,  are  sworn  to  support  the  Consti- 
tution of  the  State.  And  it  must  be  presumed  that  in 
passing  the  act  they  affirmed  its  constitutionality  under 
the  solemn  and  binding  obligation  of  their  oaths.  The 
<jrovemor,  the  chief  of  the  executive  department  of  the 
State,  has  also,  by  hispublicactunderhis  oath,  to  support 
the   Constitution   of  the  State,  pronounced  in    favor   of 
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AiigustTerm.  *'^^'  coustitiitioiiiility  of  the  act.  Thus  the  Legislature  aiul 

joim  Slack  sr.  ^^'*'*-'^  Kxcutive  of  thc  State  havc  affirmed  the  constitu- 

andotJitrH,    tioiialitv  of  thc  act.     While  these  facts  are  proper  for 

^andoihl^*^  our  rcspectful  consideration,  still  they  are  not  con- 
clusive and  binding  upon  us.  It  is  our  duty  to  pro- 
nounce our  own  solemn  conviction  as  to  the  constitu- 
tionality of  the  act.  And  in  the  performance  of  that 
duty,  after  anxious  deliberation  upon  the  question  we  de- 
clare that  in  our  opinion  the  said  act  of  the  Legislature^ 
entitled  "An  act  to  remove  thc  seat  of  government  tem- 
l)orarily  to  Wheeling,"  and  passed  on  the  20th  day  of 
February,  1875,  is  ccmstitutional  and  valid. 

It  is,  however,  insisted  by  the  defendants  in  argument 
before  us  that  the  bill  does  not  on  its  face  show  sufficient 
matter  to  give  a  court  of  equity  jurisdiction  of  the  mat- 
ters and  things  therein   alleged  and   to» grant   the   I'elief 
prayed  in  the  bill ;  that  in  fact  a  court  of  equity  h:is  no 
jurisdiction  or  authority  to  enjoin  and  restrain  the  Gov- 
ernor from  the   execution  of  said  act  of  the    Legislature 
until  the  question   of  the   constitutionality  of  the    act 
should   be  adjudicated  and  settled  by   such  ct>urt :  that 
the  court  in  so  doing  invaded  the  constitutional   prerog- 
atives of  the  Executive  department  in  violation  of  the 
Constitution,  and  arrogated,  to  itself  a  jurisdiction  and 
power  which  it  docs  not  possess  under  the  Constitution 
and  laws.     Thc  defendants  claim  that  in    this   case  the 
duty  prescribed  by  the  act  is  only  ministerial,  and  that, 
ill  such  case,  the  court  has  jurisdiction  and  authority  to 
enjoin  and  prohibit  the  Governor  from  executing  the  act 
until  the  ccmrt  finally  determined  and  passed  on  the  con- 
stitutionality thereof*.     This  presents  a  grave  and  imi)or- 
tant  quest icm  for  our  consideration    and  determination. 
But  the  j)laintiirs'  counsel  argued  that  we  could  not  now 
<M)nsider  this  question  of  jurisdiction  ;  that  the  bill  was 
not  demurred  to  or  objection  tiiken  to  the  juris<Hction  in 
the  court  below  by  plea   or  answer  and   that,  that  ques- 
tion cannot  now  be  considered  by  this   Court.     But  we 
think  upon  the  authority  of  the  C'd<es oi' Hudson  r.  KHne^ 
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9  Gratt.  379 ;  Armstrong's  Admr.  v.  Pitt,  13  Gratt.   243  ;  August  Term. 
Jones  V.  BradshaWy  16  Gratt.  355,  and  Green  &  Suttle  r.john  {?iack,  sr., 
MasHie,  21  Gratt.  356,  that  the  plaintiffs'  objection  is  not    ^^  ?.  '*"' 
well  taken.     In    the  last  named  case  it  was  expressly    oud'oihersi. 
held  that  "If  at  the  hearing  of  a  cause,  the  case  made 
upon  the  pleadings  and  proofs,  is  one  of  which  a  court 
of  equity  has  no  jurisdiction,  the  bill  should  be  dismi.ss- 
ed ;  though  the  defendant  has  made  no  objection  to  the 
jurisdiction,  either  by  demurrer,  plea  or  answer,  but  has 
defended  himself  on  the  merits.     And  in  such  a  case  an 
appellate  court  will   reverse  a  decree  in  favor  of  the 
plaintiff  and  dismiss  the  bill  though  no  objection  to  the 
jurisdiction  was  taken  in  the  court  below." 

We  proceed  now  to  the  consideration  of  the  question 
of  jurisdiction  of  a  court  of  equity  in  this  case  as  made 
bv  the  defendant's  counsel  as  aforesaid.  In  order  to  ar- 
rive  at  a  correct  conclusion  upon  this  question  it  is  nec- 
essary to  ascertain  first  what  are  the  provisions  of  the 
Constitution  of  this  State  touching  the  different  depart- 
ments of  the  government,  and  especially  as  to  the  Ex- 
ecutive and  Judicial  departments.  Article  five  of  the 
CWstitution,  which  has  but  one  section,  provides  that 
the  Legislative,  Executive  and  Judicial  departments 
shall  be  separate  and  distinct,  so  that  neither  shall  exor- 
cise the  powers  properly  belonging  to  the  others ;  nor 
shall  any  person  exercise  the  powers  of  more  than  one 
of  them  at  the  same  time,  except  that  justices  of  the 
peace  shall  be  eligible  to  the  Legislature." 

The  first  section  of  the  sixth  article  of  the  Constitu- 
tion provides  that  "the  legislative  power  shall  be  vci^ted 
in  a  Senate  and  House  of  Delegates." 

The  first  section  of  the  seventh  article  of  the  Con- 
stitution provides  that  "the  Executive  department  shall 
consist  of  a  Governor,  Secretary  of  State,  State  Super- 
intendent of  Free  Schools,  Auditor,  Treasurer  and  At- 
torney General,  who  shall  be  ex-  officio  reporter  of  the 
Court  of  Appeals.  *  *  They  shall,  excejit  the  at- 
torney General,  reside  at  the  seat  of  government  during 
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Auinlf/Tenu  ^^^^^^  tcrms  of  officc,  and  keep  there  the  public  records, 

johnsuck  Sr  '^^^^^^  ^"^  papcFs,  pertaining  to  their  respective   offices, 

andotiiem,  and  shall  perform  such  dutics  as  may   be   prescribed  by 

John  J.  Jacob  1qx.t  )J 
and  others.    ^^^^  * 

The  fifth  section  of  same  article  declares  that  "the 
chiet  executive  power  shall  be  vested  in  the  Governor, 
who  shall  take  care  that  the  laws  be  faithfuUv  exe- 
cuted." 

Section  twelve  declares  that  "the  Governor  shall  be 
commander  in  chief  of  the  military  forces  ot  the  State 
(except  when  they  shall  be  called  into  the  service  of  the 
United  States)  and  may  call  out  the  same  to  execute  the 
laws,  suppress  insurrection  and  repel  invasion."  Power 
is  also  given  him  to  grant  reprieves  and  pardons  after 
conviction.  Power  is  also  given  him  to  convene  the 
Legislature  on  extraordinary  occasions.  He  is  also 
granted  a  qualified  veto  power.  A  number  of  other  im- 
portant powers  and  duties  are  bestowed  upon  the  Gover- 
nor by  the  Constitution  which  it  is  now  unnecessary  to 
specify. 

The  eighth  article  of  the  Constitution,  first  section 
declares  that  the  judicial  power  shall  be  vested  in  a  su- 
preme court  of  appeals,  and  circuit  courts,  and  the 
judges  thereof ;  in  county  and  corporation  courts,  and  in 
justices  of  the  peace. 

The  third  section  of  the  same  article  declares  that 
the  Supreme  Court  of  Appeals  shall  have  original  juris- 
diction in  cases  of  habeas  corpus,  mandamus,  andproAifti- 
iio7i.  It  is  granted  appellate  jurisdiction  in  civil  cases, 
where  the  matters  in  controversy,  exclusive  of  costs,  is 
of  greater  value  than  $100  and  in  mandamu^H  and  n.  num- 
ber of  other  cases,  civil  and  criminal,  not  necessary  to 
name. 

The  twelfth  section  of  said  article  declares,  among 
otherlhings,  that  "the  circuit  courts,  except  incases  am- 
fided  by  this  Constitution  exclusivelv  to  some  other 
tribunal,  shall  have  original  and  general  jurisdiction  of 
all  matters  at  law,  where  the  amount  in  controversy,  ex- 
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elusive  of  interest,  exceeds  $50  *  *  and  in   all   cases  in  Augi^^Term. 
equity,"  and  also  mandamus  and  various  other  cases,  civilj^ha  slack,  sr., 
and  criminal,  and  appellate  jurisdiction  therein  specified,    ^n^^^*^®*^ 

Tlie  twenty-seventh   section    of  same  article   confers  ^2^5  ottfel^^ 
upon  the  county  court,  which  is  composed  of  a  president 
and  ordinarily  of  two  justices  of  the  peace,  among  other 
things,  original  jurisdiction  in  cases  of  mandamus;  and 
in  all  suits  in  equity. 

Upon  the  passage  of  the  act  under  consideration,  it 
became  the  duty  of  the  Governor,  as  the  chief  executive 
tinder  the  constitution,  to  determine  for  himself  where 
the  seat  of  government  was,  on  and  after  the  passage  of 
the  act.  It  was  his  duty  to  do  so,  in  fidelity  to  his 
oath  of  office  to  support  the  constitution  of  the  State  ; 
and  the  constitution  of  the  State  unequivocally  requires 
that  he  shall  reside  at  the  seat  of  government  during  his 
term  of  office,  and  keep  there  the  public  records  of  his 
office,  and  commands  him,  as  the  chief  executive  officer, 
in  whom  is  vested  the  chief  executive  power,  to  "take 
care  that  the  laws  be  faithfully  executed."  In  order  to 
determine  his  constitutional  duty  in  this  respect  he  must 
of  necessity  exercise  his  discretion  and  best  judgment. 
How  else  ctould  he  perform  this  constitutional  duty  ex- 
cept by  passing  upon  the  question  as  to  whether  the  act 
of  the  Ijegislature  was  constitutional  and  valid,  or  un- 
constitutional and  void  ?  When  he  determined  in  his 
mind  and  conscience  that  the  law  was  constitutional,  it 
then  devolved  on  him  to  execute  it — the  power  and 
duty  in  this  case  being,  in  our  opinion,  clearly  executive, 
requiring  the  exercise  of  discretion  and  judgment,  on 
his  part.  In  the  case  of  the  State  of  Mississippi  v,  John- 
«07i,  President,  Chief- Justice  Chase,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States, 
5ays :  "A  ministerial  duty,  the  performance  of  which 
may,  in  proper  cases,  be  required  of  the  head  of  a  de- 
partment, by  judicial  process,  is  one  in  respect  to  which 

nothing  is  left   to   discretion.     It  is  a  simple,  definite 

83 
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August  Term.  ^"^X^  arising  undcF  conditions  admitted  or  proved  to  ex- 

john^a7k,M-^,^^^'   ^"^  imposed   by  law."     4  Wall.,  498.     The  Judge 

and  others,    further  8ays :    "In  ministerial  duties,  strictly  speaking, 

"^and oiheK^  there  is  nothing  left  to  discretion — no  room  for  the  exer- 
cise of  judgment."  The  powers  and  duties  springing 
from  said  act  and  the  constitution  and  devolved  upon 
the  Governor,  being  executive,  the  injunction  was  im- 
providently  granted,  and  the  circuit  court  of  the  county 
of  Kanawha  could  not  properly  enjoin  the  removal  of 
the  archives  of  the  State  and  the  State  librarv  from  the 
city  of  Charleston  to  Wheeling,  until  the  court  passed 
upon  the  constitutionality  of  the  act,  notwithstanding 
the  allegations  in  the  bill  that  the  act  was  unconstitu- 
tional. The  case  of  the  State  of  Mis8i8.^ij)pi  t\  Johnson, 
above  cited,  was  a  motion  made,  before  the  Supreme 
Court  of  the  U.  S.,  in  behalf  of  the  State  of  Missis- 
sippi, for  leave  to  file  a  bill  in  the  name  of  the  State 
praying  the  Court  perpetually  to  enjoin  and  restrain  An- 
drew Johnson,  President  of  the  United  States,  and  E.  O- 
C.  Ord.,  general  commanding  in  the  district  of  Missis- 
sippi and  Arkansas,  from  executing,  or  in  any  manner 
carrying  into  effect  certain  acts  of  Congress,  known  as 
reconstruction  acts,  of  March  2d  and  23d.  1867,  upon  the 
alleged  ground  that  said  acts  of  Congress. were  uncon- 
stitutional. The  Court  refused  to  allow  the  bill  to  be 
filed,  and  Judge  Chase,  on  page  199,  in  delivering  the 
opinion  of  the  Court,  says :  "The  duty  thus  imposed  on 
the  President  is  in  no  just  sense  ministerial — it  is  purely 
executive  and  political.  An  attempt  on  the  part  of  the 
judicial  department  of  the  government  to  enforce  the 
performance  of  sucli  duties  by  the  President  might  be  just- 
ly characterized  in  the  language  ot  Chief- Justice  Marshall, 
as  'an  absurd  and  excessive  extravagance.'  It  is  true 
that  in  the  instance  before  us  the  interposition  of  the 
court  is  not  sousrht  to  enforce  action  bv  the  executive 
under  constitutional  legislation,  but  to  restrain  such 
action  under  legislation  alleged  to  be  unconstitutional. 
But    w-e    are    unable    to    j>erceive   that    this    circum- 
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stance    take.s    the   case   out   of  the   general   principles,  Augufrronn. 
which    forbid    judicial    interference    with    the    exerciser^   ^T~Z" 

•^  John  Slack,  .Sr., 

of  Executive  discretion.  It  was  admitted  in  tlie  argu-  andotiurs, 
ment  that  the  application  now  made  to  us  is  without  a  *^a,la  o*th?i? 
precedent;  and  this  is  of  much  weight  against  it.  Had 
it  been  supposed  at  the  bar  that  this  Court  wouhl,  in 
any  case,  interfere  by  injunction  to  prevent  the  execu- 
tion of  an  unconstitutional  act  of  Congress,  it  can  hardly 
be  doubted  that  applications  with  that  object  would  have 
been  heretofore  addres,<ed  to  it.  The  fact  that  no  such 
application  was  ever  before  made  in  any  case  indicates 
the  general  judgment  of  the  profession  that  no  such  ap- 
plication should  be  entertained.  The  Congress  is  the 
legislative  department  of  the  government ;  the  Presi- 
dent is  the  executive  department.  Neither  can  be  re- 
strained in  its  action  by  the  judicial  department;  though 
the  acts  of  both,  when  performed,  are  in  proper  cases, 
subject  to  its  cognizance.  The  impropriety  of  such  in- 
terference will  be  clearlv  seen."  No  case  has  been  cited  bv 
counsel,  that  we  now  recollect,  where  a  court  of  any  State 
in  the  Union  has  ever  granted  an  injunction  enjoining 
the  Governor  of  a  State  from  the  performance  of  any  execu- 
tive, or  even  alleged,  ministerial  duty.  In  Sutherland  v. 
The  Gorernor,  29  Mich.,  327,  328,  Judge  Cooley  says,  in 
delivering  the  opinion  of  the  court :  "  For  it  cannot  be 
claimed,  when  federal  and  state  governments  have  been 
formed,  so  far  asdistributionof  poweris  concerned  on  the 
same  general  plan,  that  the  executive  of  the  Union  can  claim 
immunity  from  judicial  process  any  more  than  the  (iover- 
nor  of  one  of  the  States."  The  relations  of  the  Executive, 
Legislative  and  Judicial  departments  of  the  government  of 
this  State  bear,  so  far  as  we  are  advised,  generally  simi- 
lar relations  to  each  other  as  the  same  departments  of  the 
government  of  the  United  States  bear  toward  each  other^ 
Tho  Constitution  of  this  State,  as  we  have  seen,  expressly 
declares  that  these  departments  shall  be  separate  and  dis- 
tinct, so  that  neither  shall  exercise  the  powers  properly 
V)elonging  to  either  of  the  others ;  nor  shall  any  person 
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August^Tcnn.  ^xercise  the  powers  of  more  than  one  of  them  at  the 
John  siadTsr.^**^®  time,  cxcept  that  justices  of  the  peace  may  be 
and  others,  eie(.ted  to  the  Ijegislatnre.  None  pretend  that  the  courts 
"'mS  othewl^  can  either  enjoin  the  Legislature  by  injunction  from 
passing  any  act  in  its  legislative  capacity  which  is  for- 
bidden by  the  Constitution,  nor  compel  them  to  enact 
any  law  which  is  required  by  the  Constitution  to  be  en- 
acted. Each  member  is  required  to  take  the  oath  pre- 
scribed by  the  Constitution ;  and  if  he  fails  to  discharge 
his  duty — if  he  proves  faithless  to  the  Constitution — he  is 
answerable  therefor  generally  to  his  constituents  alone. 
It  is  true,  if  the  Legislature  enact  any  law  that  Ls  ex- 
pressly prohibited  by  the  Constitution,  in  violation  of 
such  prohibition,  it  is  made  the  duty  of  the  courts  by  the 
twenty-first  section  of  the  eighth  article  of  the  Constitn- 
tion,  upon  a  proper  case  presented  before  them,  to  de- 
clare such  act  null  and  void.  This  section  makes  but 
little,  if  any,  diflFerence  in  what  was  the  duty  of  the 
courts  before  it  was  inserted  in  the  Constitution,  in  the 
character  of  cases  to  which  it  applies,  and  was  not  in- 
tended to  enlarge  the  jurisdiction  of  the  courts  so  as  to 
authorize  them  to  invade  and  absolutely  control  and 
subject  the  Chief  Executive  in  the  exercise  of  his  most 
important  executive  duties  to  its  jurisdiction  and  con- 
trol, especially  in  such  a  case  as  that  now  before  us. 
'' Proper  case,"  as  employed  in  the  Constitution,  means 
a  case  in  which  the  courts  have  jurisdiction  of  the  sub- 
ject matter  and  the  parties,  for  the  purposes  of  the  case, 
in  whole  or  in  part.  But  in  the  case  at  bar  the  cir- 
cuit court  did  not  have  power,  under  the  Constitu- 
tion, to  enjoin  and  restrain  the  Governor  or  other  of- 
ficer or  officers,  or  person  or  persons,  acting  under 
the  authoiitv  or  direction  of  the  Governor,  for  the 
purposes  and  objects  of  the  bill  according  to  the  princi- 
ples decided  in  the  case  in  4  Wallace  before  cited.  It  is 
true  that  the  bill  attempts  to  proceed  against  John  J. 
Jacob  in  his  private  capacity,  and  it  alleges  that  all  the 
powers  and  duties  supposed  to  be  conferred  and  imposed 
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upon  John  J.  Jacob  by  the  said  act,  who  is  named  there-  Augi«t'Tenn. 
in  as  Governor,  are  ministerial  powers  and  duties  and  doj^~siack,  sr.^ 
not  involve  the  exercise  of  any  executive  discretion,  and  *"  v.  '"*' 
that  they  are  not  acts,  powers  or  duties  conferred  upon  aod  others. 
the  Governor  by  the  Constitution ;  and  that  all  such 
|K)wers  and  duties  could  as  well  have  been  conferred  upon 
any  other  person  or  persons.  And  the  injunction  en- 
joins, restrains  and  inhibits — ^'^His  Excellency  John  J. 
Jacob,  Govei-nor,  &c."  "But  it  has  been  suggested"  (says 
Chief  Justice  Chase  in  the  case  in  4  Wallace,)  "that  tlie 
bill  contains  a  prayer  that  if  the  relief  sought  cannot  be 
had  against  Andrew  Johnson,  as  President  it  may  be 
granted  against  Andrew  Johnson  of  Tennessee.  But  it 
is  plain  that  relief  as  against  the  execution  of  an  act  of 
Congress  by  Andrew  Johnson  is  relief  against  its  execu- 
tion as  President.  A  bill  praying  an  injunction  against 
the  execution  of  an  act  of  Congress  by  the  incumbent  of 
the  Presidential  office  cannot  be  received,  whether  it 
describes  him  as  president  or  as  a  citizen  of  a  State." 
This  principle  applies  to  this  case.  It  is  essentially  ne- 
cessary and  proper  that  each  department  of  the  govern- 
ment shall  be  careful  in  its  action  to  keep  within  its  le- 
gal and  constitutional  sphere,  and  not  attempt  to  exer- 
cise powers  and  duties  which  under  the  constitutional 
appointment  of  })owcrs  belongs  to  the  other,  or  improp- 
erly interfere  with  the  exercise  of  the  rights  asJwcU  as 
duties  of  the  others.  Unless  this  is  done  the  depart- 
ments must  come  in  hostile  contact  and  collision  and  the 
public  interest  be  made  to  suffer  greatly  and  the  public 
peace  be  imperilled,  if  not,  bi'oken  by  the  shedding  of 
blood.  We  had  hoped  to  be  able  in  this  case  to  lay 
down  some  general  rule  as  to  how  far,  if  at  all,  the  judi- 
cial department  of  the  government  could  interfere  with 
the  chief  Executive  of  the  State  in  the  exercise  of  any 
of  the  duties  and  powers  conferred  upon  him  by  the 
Constitution  and  the  laws  by  process  of  injunction  or 
mandamus.  But  upon  earnest  and  anxious  consultation 
we  have  not  been  able  to  agree  definitely  upon  such  rule 
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AugustTcTin.  ^^  ^^"^  ^^  division.     Consequently  we  have  determined 

j^hn  Slack  sr^^  to  be  most  advisable  to  leave  the  general   subject  on 

and  others,    accouut  of  its  transcendent  importance  for  determination 

"^aid  othe"i% ^  upou  somc  occasiott,  should  one  arise,  when  there  shall 
be  a  full  bench.  But  while  this  is  so  we  have  deter- 
mined the  question  of  jurisdiction  in  the  case  at  law. 
Upon  the  general  subject  of  jurisdiction  of  the  State 
courts  over  the  chief  Executive  a  number  of  authorities 
have  been  cited  by  counsel,  and  others  we  have  also  dis- 
covered but  thev  are  cases  of  mandamus.  We  state  the 
cases:  CoUen  v,  Ellis,  7  Jones  N.  C.  545;  Tenn  &  Coosa  i?.  R. 
Co.  V.  Moore,  36  Ala.  371 ;  Pacific  Railroad  r.  Governor, 
23  Mo.  353 ;  Bower  v.  State,  ex.  rel.  7  Ga.  473 ;  Charrr 
berlainv.  Sibley ^  Gov.,  4  Minn.  309;  KeCauley  v.  Brooke, 
Controller  of  State,  16  Cal.  11;  Middleton  v.  Lowe,  Gov., 
30  Cal.  596 ;  Stuart  v.  Haight,  Gov.,  39  Cal.  87  ;  Har- 
pending  V.  Haight,  (?oi\,  39  Cal.  189;  Slate  of  Ohio  ex.  rel, 
Whiteman  v.  Chase,  Gov.,b  Ohio  St.  528;  State  of  Ohio  ex  rd. 
Maffit  V.  Chase,  Gov.,  7  Ohio  St.  37  2;  Magruder  v.  Sicann,  2-5 
Md.  173;  Hawkins  v.  The  Govomor,  1' Pike  (Ark.)  570; 
The  People  v.  Bisscll,  19  111.  229 ;  Dennett,  Pctioner,  32 
Maine  508;  The  State  v.  The  Governor,  1  Dutcher,  (N.  J.) 
331 ;  The  State  ex  rel.  Oliver  v.  Waimoth,  22  La.  An  1; 
2  Am.  Rep.  712,  S.  C.  The  State  ex  rel.  Mississippi  Co.  r, 
Warmoth,  24  La.  351,  13  Am.  Rep.  126,  S.  C; 
the  State  ex  rel  Bartley  r.  Gov.,  39  Mo.,  388 ;  Houston 
&c.  v,  Randolph,  24  Texas,  317 ;  Man  ran  r.  Smith,  8 
R.  L,  192;  5  Am.  Rpp,  564;  5  Am.  Law  lieg.  (X.  S.)  630, 
S.  C;  People  r.  Yates,  40  111.  126  ;  Bledsoe  v.  International 
Railroad  Co,  40  Texas,  537;  Loire  v.  Towns,  8  Ga.,  360; 
Am.  Rep.,  128,  note;  The  People  on  relation  of  John  L. 
Sutherland  v.  Governor,  29  Mich.,  320.  As  bearing  on 
the  subject,  the  following  authorities  have  also  been 
cited  :  1  Peters  Rep.,  267  ;  Marbury  r.  Madison,  1  Craneh, 
137;  Kendall  v.  United  States,  1 2  Peters,  324 ;  Decatvr 
V.  Paulding,  14  Peters,  606;  State  of  Mississippi  v.  John- 
son, President,  4  Wall.,  475;  Moses  on  Mandamus,  82; 
High  on  Extraordinary  Remedies,  sections  119,  120,  ct 
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^q;  Osburn  v.  The  Bank  of  the  United  Stately  9  Wheaton,  Augiwt'Temi. 
738 ;  Dam^  v.  Gray,  16  Wall.,  203 ;  State  of  Georgia  '^'J^^^f.^THt^ 
Stanton,  6  Wall.,  50.  aodotheW,  ' 

The  case  in  9  Wheaton,  738,  was  an  injunction  in  the  -^.ud  othere"!^ 
circuit  court  of  the  United  States  against  the  auditor  and 
treasurer  of  the  State  of  Ohio. 

The  case  in  16  Wallace,  203,  was  an  injunction  sued 
oufr  of  the  circuit  court  of  the  United  States  against  the 
Governor  of  Texas. 

The  two  last  named  cases  are  different  from  the  case 
at  bar.  The  courts  from  which  the  injunction  issued 
were  United  States  courts  and  not  State  courts.  Whether 
these  courts  have  and  may  exercise  power  and  authority 
over  the  executive  and  other  executive  officer  of  the 
several  States  in  any  case  which  the  State  courts  mav 
not  exercise  such  power  and  authority,  we  arc  not  called 
on  to  determine.  It  will  be  found  on  examination  of 
the  numerous  authorities  above  cited  that  there  is  a  wide 
difiFerence  and  great  conflict  in  the  decisions  and  author- 
ities on  the  jurisdiction  and  authority  of  the  State  courts  to 
eompel  the  chief  executive  to  perform  duties  whether 
declared  by  the  constitution  or  required  by  law. 

In  the  case  in  29  Mich.,  320,  Judge  Cooley  delivered 
the  opinion  of  the  court,  and  judges  Campbell  and  Chris- 
tiancy  concurred.  Graves,  Ch.  J.,  did  not  sit.  But  in 
this  case,  the  latest  we  have  seen,  and  decided  at  April 
term,  1874,  it  was  decided  on  an  application  for  a  rule 
for  mandamus  against  the  Governor  of  Michigan  after 
argument  by  counsel  for  and  against  the  application, 
that  "when  a  duty  is  devolved  upon  the  executive  of  the 
State,  rather  than  upon  an  inferior  officer,  it  will  be  pre- 
sumed to  have  been  done  because  his  superior  judgment, 
discretion  and  sense  of  responsibility  were  confided  in 
for  a  more  accurate,  faithful  and  discreet  performance 
than  could  be  relied  upon  if  the  duty  were  put  upon  an 
officer  chosen  for  inferior  duties;  and  such  a  duty  can 
^dom  be  considered  as  merely  ministerial.  "As  regards 
the  question  of  immunity  from  coercion    by   the   courts, 
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Augilrt  Term.  ^^^  govcmer  of  a  State  occupies  a  position  analogous 
T  h.,'J7-~.V^^rather  to  the  President  of  the  Union  than  to  the  heads 
and  others,  of  the  cxeciitive  departments  of  the  federal  government; 
^and  otheS^  and  the  decision  that  the  latter  may  be  compelled  by 
mandamus  to  perform  a  mere  ministerial  duty,  is  not  in 
point  when  the  writ  is  sought  against  the  governor.  As 
to  all  authority  specially  confided  to  the  governor, 
whether  by  the  constitution  or  by  statute,  it  will  be  pre- 
sumed that  reasons  of  a  conclusive  nature  required  it  to 
be  so  confided  as  an  authority  properly  and  peculiarly,  if 
not  exclusively,  pertaining  to  to  the  executive  depart- 
ment, and  therefore  not  subject  to  coercion  by  judicial 
powers.  In  the  case  in  5th  Ohio,  St.  528,  before 
named,  it  was  held  that  "although  the  governor  in  the  ex- 
ercise of  the  supreme  executive  powers  of  the  State,  may^ 
from  the  nature  of  his  authority,  have  a  discretion  which 
cannot  be  controlled  by  judicial  power,  yet  in  regard  to 
a  ministerial  act,  which  might  have  been  devolved  on 
any  other  officer  of  the  State,  and  affecting  any  specific 
private  right,  he  may  be  made  answerable  to  the  compul- 
sory process  of  this  court  by  mandamus,"  This  last  case 
was  decided  at  December  term,  1856. 

We  have  quoted  from  the  syllabus  of  the  two  cases  last 
above  named  as  examples  of  the  conflict  which  is  to  be 
found  in  other  cases  cited.  Under  the  ninth  section 
of  the  fourth  article  of  the  Constitution,  the  Gov- 
ernor, as  well  as  other  State  officers,  may  be  impeached 
for  maladministration,  corruption,  incompetency,  gross 
immorality,  neglect  of  duty,  or  any  high  crime  or  mis- 
demeanor. The  House  of  Delegates  has  the  sole  power 
of  imj^eachment,  and  the  Senate  the  sole  power  to  try 
impeachments. 

Other  questions  were  argued  in  the  cause  before  us, 
but  as  we  regard  the  questions  we  have  already  deter- 
mined as  amounting  to  a  final  disposition  of  this  case,  in 
any  aspect  that  now  i)resents  itself  to  us,  we  consider 
that  we  are  not  called  upon  or  required  to  determine 
further  in  the  cause. 
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For  the  foregoing  reasons  the  decree  of  the  circuit  ^^^^^^^'^^^^^^ 
court  of  the  county  of  Kanawha,  rendered  in  this  caugej^j^^j  y,^^^  g^ 
on  the  18th  day  of  May,  1875,  dissolving  the  injunction    »n^  others. 
awarded  in  this  cause  and  dismissing  the  bill  filed  therein,  ^ando'th^.** 
is  affirmed,  with  costs  and  $30  damages  to  the  appellees 
against  the  appellants. 

Hoffman  and  Moore,  Judges,  concurred. 

Decree  Affirmed. 
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CHARLBSTOWNx 


8    066} 
40    706 


McKnight  &  Bro.  v.  Washington. 

September  13,  1875. 

1^7^         1.  Under  the  provisions  of  the  second  and  fifth  sections  of  chapter 
— f^ — - — ^-L        i*eventy-five  of  the   Code  of  West  Virginia,  of  1868,  where  the 

owner  pays  the  contractor  for  the  erection  of  a  building  pursuant 
to  find  in  accordance  with  the  obligation  of  his  original  contract 
with  the  contractor,  after  its  completion,  a  party  who  furnished 
materials  to  the  contractor,  acquires  no  lien  by  giving  notice  in 
writing  to  the  owner  after  such  payment  of  the  amount  of  his 
demand,  and  that  he  claims  the  benefit  of  the  lien  created  bv  said 
chapter,  although  the  notice  w-as  given  within  thirty  days  after 
the  material  was  furnished.  In  such  case  no  lien  in  favor  of  the 
material  man  ever  attached. 

Supersedeas  to  a  decree  of  the  circuit  court  of  Jeffer- 
.son  county,  rendered  on  the  J  3th  day  of  June,  1873 
granted  upon  the  petition  of  the  complainants  below. 

The  complainants  were  Clinton  H.  McKnight  and 
John  McKnight,  partners,  trading  under  the  name  and 
style  of  McKnight  &  Brother,  and  the  respondent  Bush- 
rod  C.  Washington. 

The  material  facts  appear  in  the  opinion  of  the  Court. 
The  Hon.  John  Blair  Hoge,  Judge  of  said  circuit  court 
presided  at  the  hearing  below. 

William  H.  Traiers  for  the  appellants. 

Andrew  E.  Kennedy  for  the  appellee. 

Haymond,  President: 

The  plaintiffs  filed  their  bill  in  the  circuit  court  of 
Jefferson  county,   against  defendant,  Bushrod  C.  Wash- 
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dngton,  in  which  it  is  alleged,  substantially,  that  plain-  AugJs/Tenn. 
tiifs  are  mechanics  and  builders,  and  are  proprietors  of  a^^^^g^^ 
steam  saw  mill  located  in  Charlestown,  in  said  county,  waaJngton. 
and  are  engaged  in  furnishing  materials  for  the  con- 
struction of  buildings,  and  for  other  purposes;  that  they 
had  furnished  to  Julius  C.  Holmes,  a  contractor  of  the  de- 
fendant, certain  labor  and  materials  in  and  for  the  con- 
struction, for  the  said  defendant,  of  a  two  stories  and 
basement,  under  dwelling  house,  situated  in  said  county, 
about  four  hundred  yards  south  from  the  south  side  of 
the  old  Manchester  road,  on  the  land  of  said  defendant, 
adjoining  lands  of  E.  E.  Cooke  and  B.  W.  Herbert,  and 
about  thirty  yards  east  of  the  building  recently  con- 
structed for  the  defendant,  by  H.  Nolaud  ;  of  the  fur- 
nishing of  which  labor  and  materials  to  the  said  con- 
tractor, the  ^^defendant  had  due  and  proper  notice ;  that 
the  said  labor  and  materials  amount  to  the  sum  of  ^403.03 ; 
a  bill  of  particulars  of  which  has  been  filed  by  the  plain- 
tiffs, in  the  recorder's  office  of  Jefferson  county,  against 
the  said  property,  in  the  manner  and  within  the  time 
prescribed  by  the  mechanic's  lien  law  of  this  State.  The 
plaintiflfs  pray  that  the  said  dwelling  house,  and  three 
acres  of  ground  surrounding  the  same,  may  be  subjected 
to  the  payment  of  said  lien,  &c. 

After  the  bill  was  filed  the  defendant,  Washington 
•appeared,  by  his  attorney,  and,  instead  of  filing  an  an- 
swer, filed  two  pleas,  to  the  bill,  the  first  of  which  is  that 
he  never  made  any  contract,  such  as  is  mentioned  in  their 
bill,  with  the  plaintiffs  and  the  second  is  that  the  whple 
of  the  contract  price  according  to  the  contract  made  be- 
tween himself  and  the  said  Julius  C.  Holmes,  '*has  been 
settled  with  the  said  Holmes,  and  paid  to  him  before  any 
notice  was  given  said  defendant  by  said  plaintiffs  of  any 
<?laim,  or  lien,  which  they  allege  they  have  against  the 
building  mentioned  in  plaintiffs  said  bill." 

It  does  not  appear  whether  the  bill  was,  at  any  time, 
taken  for  confessed. 
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*     ^^In^    ,       The  bill  seems  to  have  been   filed  in  the  clerk's  office 

August  lenn. 

i^iKurBi^on  t^'e  ^'•st  Monday  of  October,  1871. 

V. 

A\a8jiiugton.  rpj^^  cQiisc  was  heard  before  said  circuit  court  on  the 
13th  day  of  June,  1872,  by  consent  of  all  parties  to  the 
bill,  upon  the  bill,  the  two  pleas  of  the  "defendant,  B. 
C.  Washington,  filed  November  13,  1871,  and  general 
replications  thereto,  and  the  petition  of  Julius  C.  Holmesi 
to  be  made  a  defendant  in  this  cause,  and  by  consent  of 
parties,  he  is  to  be  regarded  as  a  defendant  and  all  the 
parties  to  said  cause  agreeing  to  waive  all  questions  of 
form  in  said  cause,  agree  that  the  same  shall  be  submit- 
ted to  the  court  for  it«  decision  of  the  principles  involv- 
ed in  this  cause  on  the  agreed  state  of  facts  herewith  filed 
as  a  part  of  this  decree.  On  consideration  whereof,  the 
cause  being  argued  by  counsel  it  is  considered  by  the 
court,  for  reasons  herewith  filed  in  writing,  that  the  law 
is  for  the  defendant,  upon  the  facts  stated,  and  that  the 
property  described  in  the  bill  is  not  subject  to  the  claim 
of  the  plaintiffs  in  the  bill  named,  and  that  their  said 
claim  is  not  a  lien  on  said  property:  It  is  therefore,  ad- 
judged, ordered  and  decreed  that  the  bill  of  the  com- 
plainants be  dismissed,  and  that  the  complainants  pay  to 
the  defendant  Washington,  the  costs  by  him  in  the  de- 
fence of  this  suit  expended."  The  agreement  of  tacts 
mentioned  in  said  decree  is  in  these  words: 


"McKnight  &  Bro.    ")  x    *u       •       •*  j.     r  r  i^ 

f*  f  in  the  circuit  court  of  Jeffijr- 

B.  C.  Washington,     j  «»?»  *'«""'>'• 
This  cause  is  submitted  to  the  circuit  court  on  the  fol- 
lowing agreed  facts : 

1.  Julius  C.  Holmes,  a  contractor  and  builder,  under- 
took to  erect  a  house  for  Bushrod  C.  Washington  for  a 
specified  price,  to  be  paid  at  intervals  of  time  ;  the  final 
payment  was  to  be  made  when  the  building  was  comple- 
ted.    The  contract  between  the  parties  was  in  writing. 

2.  McKnight  &  Brother  occupy  the  position  of  mate- 
rial men,  and,  as  such,  furnished  to  Holmes,  material 


OF  WEST  VIRGINIA.  669 

•which   was    employed  by  him    in   the  ereclioii  of   the  AugMt'Term. 

building.  McKorghtBr^T 

3.  For  the  purpose  of  this  submission  it  is  a«^reed,  Washington. 
that  after  the  completion  of  the  building,  Washington 

paid  to  Holmes  the  balance  due  upon  the  contract,  hav- 
ing up  to  the  time  of  such  final  ]>ayment  received  no  in- 
timation or  notice  that  McKnight  &  Bro.  were  sub-con- 
tractors, or  had  supplied  material  to  Holmes. 

4.  After  the  final  payment  by  Washington  to  Holmes, 
and  within  the  period  prescribed  by  the  statute,  McKnight 
&  Brother  gave  notice  to  Washington  that  they  claimed 
the  benefit  of  the  lien  created  by  chapter  seventy-five  of 
the  Code  for  the  material  they  had  supplied.  Upon 
these  tacts  the  question  is  submitted  whether  the  prop- 
erty described  in  the  proceedings  in  the  above  entitled 
cause  is,  under  the  provisions  of  the  statute,  subject  to 
the  claim  of  McKnight  &  Brother,  and  that  the  said 
•claim  attaches  as  a  lien  thereon.'* 

This  agreement  is  signed  by  the  counsel  of  plaintiffs, 
and  defendants  Washington  and  Holmes. 

The  question  arising  under  this  agreement,  and  which 
the  circuit  court  decided,  as  appears  by  its  opinion  in 
writing  filed  in  the  cause,  as  well  as  the  decree  rendered 
therein,  arises  under  the  second,  third,  fourth  and  fifth 
sections  of  chapter  seventy-five  of  the  Code  of  this  State 
of  1868.  Prior  to  the  passage  of  the  Code,  and  after  the 
organization  of  this  State,  the  Legislature  paascd  two 
several  acts  upon  the  subject  of  mechanics'  liens.  See 
acts  of  1866,  p.  19,  ch.  31 ;  acts  of  1868,  p.  115,  ch.  133. 
These  acts  are  materially  different  in  their  provisions, 
and  each  of  them  is  materially  different  from  the  pro- 
visions of  said  chapter  seventy-five  of  the  Code  upon  the 
same  subject.  The  decision  of  this  cause  depends  upon 
the  proper  construction  of  the  sections  of  said  chapter 
seventy-five  of  the  Code,  and  especially  of  the  second  and 
fifVh  sections  thereof. 

The  said  second  .sectionenibraces  three  classes  of  lienors : 


670  SUPREME  COURT  OF  APPEAI^ 

Augurt  Tenii.      Ftrsf.  "  Evcry  mechanic,  builder,  &c.,  who  performs 

McKnightBiw.^^y  work  or  labor  upon,  or  furnishes  any  material  in  the 

Washington,  ^rection   or   construction  of,  a   house,  &c.,  by  virtue  of 

anv  contract  with  the  owner    thereof  or   his   aijentfi.'^ 

Second  and  ThircL  Those  "  who,  in  pursuance  of  an 
agreement  with  any  such  contractor,  shall,  in  conformity 
with  the  terms  of  the  contract  with  such  owner  or  agents, 
do  or  perform  any  labor  or  work,  or  furnish  any  mate- 
rial, in  the  erection   or  construction    of  a   house,"  &c. 

The  second  section  provides  that  each  of  these  classes 
"  shall  have  a  lien  for  the  value  of  such  labor  and  mate- 
rial upon  such  house  or  other  building  and  its  appurte- 
nances, and  also  upon  the  lots  of  land  upon  which  the 
same  is  situated.  But  the  aggregate  of  all  liens,  author- 
ized by  this  chapter  to  be  created,  for  labor  performed 
and  material  furnished  in  building,  altering  or  repairing 
a  house  or  other  building  and  its  appurtenances,  shall 
not  exceed  the  price  stipulated,  in  the  contract  with  such 
owner,  to  be  paid  therefor.  And  such  owner  shall  not 
be  obliged  to  pay  for  or  on  account  of  such  house,  build- 
ing or  appurtenances  any  greater  sum  or  amount  than 
the  price  so  stipulated  and  agreed  to  be  paid  therefor  in 
and  by  such  contract." 

The  third  section  provides  that  such  lien  shall  be  dis- 
charged, unless  the  persou  desiring  to  avail  himself 
thereof,  within  thirty  days  from  the  time  be  ceases  to 
labor  or  furnish  material  for  such  building  or  appurte- 
nances, file  with  the  recorder  of  the  county  in  which  the 
house  or  other  building  is  situated  a  just  and  true  ac- 
count of  the  amount  due  him  af^er  allowing  all  credits^ 
together  with  a  description  of  the  property  intended  to 
be  covered  by  the  lien,  sufficiently  accurate  for  identifi- 
cation, with  the  name  of  the  owner  or  owners  of  the 
property,  if  known,  which  account  shall  be  subscribed 
and  sworn  to  by  the  person  claiming  the  lien,  or  some 
one  in  his  behalf. 

The  fourth  section    relates  to  the  duty  of  the  recorder 
in  recording   such  "account,"  &c. 
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But  the  fifth  section  provides  that  "no  person  employ-  Augustivnn. 
ed  to  do  work  or  furnish  materials   for  the  construction: 


'McKnio'litBros. 

of  such  house  or  building,  or  any  part  thereof,  by  anoth-  WApJiigton. 
er  who  may  have  contracted  with  the  owner  thereof,  to 
construct  or  erect  the  same,  or  any  part  thereof,  shall 
have  a  lien  on  such  house  or  building,  U7ile88  such  per- 
son shall  within  thirty  days  after  the  term  ot  his  employ- 
ment has  expired,  or  after  the  delivery  of  the  materials 
furnished,  give  notice  in  writing  to  the  owner  of  such 
house  or  building  of  the  amount  of  his  demand  and  that 
he  claims  the  benefit  of  the  lien  created  bv  virtue  of 
this  chapter." 

The  second  and  fifth  sections  of  chapter  seventy-five, 
are  in  material  respects  the  same  in  substance,  and  in  fact 
in  terms,  as  the  first  and  sixth  sections  of"  An  Act"  of  the 
Legislature  passed  by  the  State  of  New  York,  July  11th, 
1851,  for  the  better  security  of  mechanics  and  others 
erecting  buildings  and  furnishing  materials  therefor  in 
the  city  of  New  York. 

I  think  under  a  proper  construction  of  the  said  second 
and  fifth  sections  of  said  chapter  seventy-five  the  mater- 
ial man  is  bound  to  take  notice  of  the  contract  between 
the  "owner^^  and  the  "contractor"  not  only  as  to  the 
materials  but  as  to  the  price  to  be  paid  by  the  owner  for 
the  construction  of  the  house  or  building,  and  the  time 
or  times  the  same  is  to  be  paid  by  the  owner.  In  the 
language  of  the  judge  of  the  circuit  court  "It  seems  to 
me  that  the  sub-contractor,  or  material  man,  is  bound  to 
ascertain  the  precise  character  of  the  original  contract ; 
that  at  his  own  peril,  he  must  guard  against  payments 
provided  by  the  contract  to  be  inade  by  the  owner  to  the 
contractor; that  his  notice  must  be  given,  always,  in 
time  to  enable  the  owner  to  retain  moneys  in  his  hands 
due  to  the  contractor."  *  *  *  "The  language  of  the 
second  section  seems  to  be  very  clear  and  decided.  The 
aggregate  of  all  liens  shall  no<  exceed  the  price  originally 
stipulated ;  and  the  owner  shall  not  be  obliged  to  pay  a 
greater  sum  than  the  price  stipulated  in  the  original  con- 
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AiiguftTenn.  *r^*^'     The    time  prescribed    in    the  fifth  section   has 
ik«  IT  -1  f !»«..  reference  to  the  conditions  of  the  second  section.     The 

McKuigbt  Bros. 

Wftshlngton.  sub-contractor  or  material  man  must  file  the  account  re- 
quired by  the  third  section  with  the  recorder  and  give  the 
notice  required  by  the  fifth  section^  within  thirty  days 
after  the  term  of  his  employment  has  ceased,  or  after  de- 
livery of  material  furnished.'^  But  it  seems  to  me 
that  if  he  shall  have  performed  labor  or  supplied  mater- 
ial at  a  time,  so  late  in  the  execution  of  the  original  con- 
tract, that  the  owner  uninformed  of  his  claim,  has  in 
pursuance  of  the  obligation  of  his  original  contract  with 
the  contractor  paid  the  full  amount  of  the  balance  due 
the  contractor  afler  the  building  has  been  completed  and 
before  receiving  the  notice  prescribed  by  the  said  fifth 
section  of  the  Code,  that  it  must  be  held  that  the  lien 
never  attached.  Such  it  seems  to  us  is  the  true  and  only 
reasonable  construction  that  can  be  given  the  said  second 
and  fifth  sections  of  the  code.  This  view  is  somewhat 
different  from  that  presented  by  the  judge  of  the  circuit 
court  but  not  as  to  the  result  in  this  case,  as  his  opinion 
was  that  in  such  case  the  material  man's  lien   ''was  lost." 

"I  think  the  correctness  of  this  conclusion,  to  which 
I  have  arrived,  might  be  illustrated  by  many  examples, 
which  would  show  the  injustice  to  the  owner  and  the  in- 
jury to  mechanics  without  capital,  who  contract  to  erect 
buildings,  which  would  result  from  a  different  construc- 
tion. The  question  of  public  policy,  it  is  also  manifest, 
is  deeply  involved,  if  the  interpretation  of  the  statute, 
80  ably  urged  by  counsel  for  the  complainants,  should  be 
sustained.'* 

"The  question  arose  in  New  York  {Carman  r.  Mcln- 
ororoy  13  N.  Y.,  70).  The  syllabus  of  this  case  is,  *  Where 
the  owner  pays  the  contractor  for  the  erection  of  a  build- 
ing, pursuant  to  the  contract,  on  or  after  its  completion, 
a  party  who  furnished  materials  to  the  latter  acquires  no 
lien  by  filing,  subsequent  to  such  payment,  notice,  pur- 
suant to  the  act  for  the  better  security  of  mechanics  and 
others  in  the  city   of  New   York.     (I^aws   of  1851,  p. 
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953.")  Judge  Denio,  in  delivering  the  opinion  of  the  AugiltTerm. 
court  in  the  case  just  cited,  on  page  73,  says:  "A  con-j^^j^^^^;^ 
tract  to  pay  for  a  building  when  it  is  completed  is  cer-  WMhiii»gton. 
tainly  a  lawful  contract ;  but  if  the  owner  may  be  ex- 
posed to  liens  created  at  any  time  within  six  months, 
(thirty  days  here),  after  its  completion,  he  will  be  com- 
pelled to  part  with  his  money  or  be  subjected  to  an  ac- 
tion, at  a  time  when  he  cannot  safely  pay  without  sub- 
jecting himself  to  the  hazard  of  being  obliged  to  pay  a 
second  time,  if  it  shall  subsequently  appear  that  the  con- 
tractor has  incurred  debts  to  others  for  materials  to  fin- 
ish the  work.  On  the  other  hand,  there  is  no  hardship 
in  requiring  the  party  furnishing  materials  to  act  prompt- 
ly in  giving  his  notice,  if  he  is  not  willing  to  trust  the 
contractor."  See  Schneider  v.  Ilobein,  41  How.  (N.  Y.) 
Pr.  Rep.,  232,  cited  in  Abbott's  Digest,  new  series,  p. 
471 ;  and  Nott's  Mechanics'  Lien  Laws,  pp.  112,  113, 
114  and  217. 

In  the  case  at  bar  I  think  the  decree  of  the  circuit 
court  is  correct,  I  will  add  that  there  is  no  copy  of  the 
account  of  the  material  man  filed.  The  agreement  does 
not  admit  the  correctness  of  plaintiff's  account  or  the 
amount  of  it,  nor  does  it  appear  by  the  agreement  that 
the  plaintiffs'  gave  notice,  in  writing,  to  the  defendant 
Washington  of  the  amount  of  their  demand  as  required 
by  the  said  fifth  section  of  chapter  seventy-five  of  the 
Code.  But  I  have  considered  the  case  and  concur  with 
the  judge  of  the  circuit  court  in  the  decree  rendered  by 
him  in  the  cause  without  reference  to  these  matters. 

For  the  foregoing  reasons  the  decree  of  the  circuit 
court  rendered  in  this  cause  must  be  affirmed  with  costs 
and  $30  damages  to  the  appellee  against  the   appellants. 

Hofiinan  and  Moore,  Judges,  concurred. 

Decree  Affirmed. 
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CHARLESTOWN 


Butler  v.  Butler's  Admr.* 

August  22,  1873. 

A     '*Jt         ^'  "^  8W6ty  who,  without  fQ,ult  attributable  to  himself,  pays  the  debt 

of  his  principal,  has  the  right  to  demand  reimbursement  from  his 

principal. 

2.  The  surety  is  not  entitled  to  recover  from  his  principal  a  greater 

amount  than  he  has  paid  for  him,  but  is  entitled  to  interest  on 
that  amount  from  the  date  of  payment,  and  necessary  costs. 

3.  If  the  surety  pays  the  debt  of  his  principal  in  depreciated  currency 

the  general  rule  is,  that  he  can  demand  fW>m  his  principal  only 
the  value  of  that  currency  at  the  time  of  payment,  and  the  cri- 
terion of  that  value  is  the  market  value. 

4.  An  order  directing  a  special  commissioner  to  pay  a  certain  sum  of 

money  to  general  creditors  according  to  priorities,  *Hf  any  there 
be  ;"  not  designating  the  creditors,  the  sum  or  pro  rata  sum  they 
are  entitled  to,  is  an  interlocutory  order,  and  the  court  pronounc- 
ing the  order  has  the  right  to  retain  the  cause  for  a  future  direct 
action  upon  all  matters  that  the  interest  and  convenience  of  the- 
parties,  and  the  very  justice  of  the  ease  requires. 

Appeal  by  William  G.  Butler  from  a  decree  of  the  cir- 
cuit court  of  Jefferson  county,  rendered  at  the  Septem- 
ber terra,  1871,  thereof,  in  suit  therein  pending,  wherein 
said  Butler  was  plaintiff*  and  Benjamin  F.  Harrison, 
Admr.  of  Vincent  M.  Butler  and  others  were  defendants. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  facts  in  the  case. 

^Through  some  inadvertence  the  reporter  failed  to  receive  the  op- 
inion in  this  case  in  time  to  insert  it  in  its  appropriate  place  in  vol.  7. 
In  response  to  many  enquiries  it  is  now  given  to  the  profession. 
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The  Hon,  Joseph  A.  Chapline,  judge  of  said  circuit  AaguJiTerm. 
court,  presided  at  the  trial  below.  j^;^ 

V. 

Charles  James  Faulkner y  for  the  appellant. 
C  W,  B.  AllisoTiy  for  the  appellees. 
Moore,  Judge: 

The  appellant,  Wm,  G.  Butler,  by  his  counsel,  has  as- 
signed three  grounds  of  error  for  the  consideration  of 
this  Court,  acting  upon  an  apjwal  from  the  decree  of  the 
circuit  court  of  Jefferson  county. 

lirstf  He  claims  that  the  said  circuit  court,  in  its  de- 
cree at  the  September  term,  1871,  erred  in  allowing  to 
the  appellant  but  twenty-five  cents  in  the  dollar,  upon 
the  debt  paid  by  him  as  the  surety  of  Vincent  M.  Butler, 
when,  according  to  the  commissioner's  report,  he  had  re- 
ceived the  notes  of  the  Valley  Bank  at  par,  to  the  amount 
of  $2,297,  by  virtue  of  a  sale  of  his  wheat,  made  for  the 
purpose  of  discharging  said  debt ;  and  for  the  residue, 
(265,  he  gave  sixty  cents  in  the  dollar. 

Second.  He  claims  that  said  decree  is  erroneous,  be- 
cause it  was  founded  upon  no  evidence,  going  to  show,, 
that  at  the  time  he  paid  said  money  to  the  Bank,  its- 
market  value  was  but  twenty-five  cents  in  the  dollar. 

Third,  The  court  having,  by  its  decree  of  December 
term,  1869,  recognized  his  debt  in  full,  and  ordered  a 
distribution  to  him  of  hispro  rata  portion,  it  could  not, 
by  any  subsequent  order,  re-hear  and  reverse  that  decree,, 
except  upon  petition  for  re-hearing,  affording  him  a  full 
opportunity  of  contesting  the  law  and  facts  upon  which 
8U(jh  re-hearing  and  reversal  were  asked  to  be  made. 

The  repeated  adjudications  by  the  highest  conrts,  both 
at  law  and  in  equity,  have  established  a  principle,  recog- 
nized by  standard  text  writers,  as  founded  upon  reason 
and  justice,  that  a  surety  who,  without  fault  of  his  own, 
pays  the  debt  of  his  principal,  has  a  right  to  reimburse- 
ment by  the  principal.     But  the  surety  is  not  entitled  to 
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AugJIt  Term,  recover  from  the  principal  a  greater  amount  than  he  has 
iiitier      P^^^   ^^^^  ^'^"^^  becausc  it   is  his   duty  to  make  the  best 

Butier»8  Admr.  t^^^^s  he  Can  foF  him ;  and  it  would  be  in  violation  ot 
reason  and  justice  to  permit  him  to  speculate  upon  the 
debt  of  his  principal.  Although  the  surety,  in  paying 
the  debt,  acts  ex  necessitate,  he,  nevertheless,  acts  in  be- 
half of  his  principal,  for  whom  he  became  liable,  and 
upon  the  like  principle  of  agency,  in  settling  the  debt, 
he  cannot  demand  more  than  he  has  paid,  with  interest 
from  the  time  of  payment  and  necessary  costs.  There- 
fore, if  the  surety  pays  the  debt  of  his  principal  in  de- 
preciated currency,  or  depreciated  notes  of  banks  or 
other  institutions,  the  general  rule  is,  that  he  can  recover 
only  the  value  thereof  at.  the  time  he  paid  the  debt  for 
his  principal ;  and  the  criterion  is  the  market  value. 
Hairs  Adm.v.  Cresswell,  12  Gill,  and  John  (Md.)  36; 
Kendriek  v,  Forney,  22  Gratt.  748. 

Applying  these  principles  thus  understood,  to  the  case, 
before  us,  upon  the^rs^  and  second  assignments  of  error; 
the  first  question  that  presents  itself,  is,  in  what  kind 
of  funds  did  the  surety  pay  the  debt  of  his  principal? 
The  question  is  answered  by  the  statement  of  W.  N. 
Craighill,  late  clerk  of  the  Valley  Bank,  at  Charlcstown ; 
also  by  commissioner  Fayman,  in  his  report  of  January 
25th,  1871,  that  the  debt  was  paid  in  "  VaUey  Bank 
notes^  The  next  question  naturally  follows:  When 
was  the  debt  paid  by  the  surety  ?  The  record  answers 
April  16th,  1866.  What  was  the  value  of  the  Valley 
Bank  notes  at  that  time?  The  deposition  of  N.  S- 
White,  "a  stockholder  in  the  Valley  Bank,  and  a  holder 
of  its  circulation  issued  by  the  Bank  of  Charlestown," 
shows,  as  reported  by  commissioner  Fayman,  who  ac- 
cepts it  as  true,  that  in  the  fall  of  1865,  he  "stdd  the  issue 
of  the  Charlcstown  branch  of  the  Valley  Bank,  ^  which  trcw 
the  best  bi'anch  of  the  Valley  Bank,'  in  Baltimore  for 
thirty  cents  on  the  dollar"  and  in  1866,  in  the  early 
summer,  he  "sold  it  for  twenty-five  cents  on  the  dollar/' 
and  he  considered   that   the    fair  market  value  when  he 
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sold  it.     No  attempt  was  made  to  prove  it  was  of  greater  August  Term. 

value  than  that  testified  to    by   the    witness  White,  al- :^^ — 

though  it  was  made  a  question  of  special  enquiry  on  the3„jj^,gAdnir. 
part  of  the  commissioner^  by  order  of  the  court,  and  the 
appellant  had  every  opportunity  to  have  shown  the  con- 
trary, if  the  value  had  been  different,  even  by   his  own 
testimony,  he  having  been  examined  on  that  point. 

It  is  true  the  commissioner  reported,  January  25th, 
1871,  that  the  debt  was  paid  by  the  surety,  "in  Valley 
Bank  notes  received  at  par,  of  which  $2,297  was  for  wheat 
sold  by  said  Wm.  G.  Butler  to  pay  the  same,  and  $265, 
the  residue  was  bought  by  him  at  sixty  cents  in  the 
dollar." 

That  may  be  true,  and  yet  not  meet  the  principles  of 
law  governing  the  case.  There  is  no  time  shown  at 
which  he  sold  the  wheat,  or  received  the  Valley  Bank 
notes.  He  may  have  received  them  long  before  the 
payment  of  the  debt  and  at  a  time  when  the  notes  were 
at  par:  If  so,  certainly  he  could  nob  call  upon  the  prin- 
cipal to  make  up  the  difference  between  their  par  value 
and  their  depreciated  value.  The  notes,  however  much 
depreciated,  were,  nevertheless,  a  set-off  at  par  value  to 
the  debt  due  the  Bank,  but  the  surety  could  not  claim 
their  par  value  against  the  principal  when  in  fact  they 
were  depreciated  in  market,  and  would  be  so  held  for  all 
purposes  except  as  set-off  to  debts  due  the  Bank.  To 
allow  a  surety  to  hold  on  to  funds  received  by  him  when 
j>ar,  until  they  had  depreciated,  and  then  use  them  as  a 
set-off  to  his  principal's  debt,  and  call  upon  the  principal 
for  reimbursement  at  par,  is  contrary  to  reason  and  jus- 
tice, and  cannot  be  sanctioned  in  equity. 

Therefore,  as  the  preponderance  of  the  testimony  in  the 
cause  is,  that  the  appellant  paid  the  debt  of  his  principal, 
at  the  Charlestown  branch  of  the  Bank  of  the  Valley,  in 
funds  of  the  said  Bunk,  the  16th  day  of  April,  1866, 
when  said  funds  were  depreciated,  and  as  there  is  noth- 
ing in  the  proof  of  the  cause  to  show  that  the  circuit 
court  erred  in  decreeing  that  the  appellant  should  "b* 


Hntler 
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luguat  Term.  J^Howcd  to  the  amount  of  the  Virginia  currency  paid  by 
—' him  at  a  value  of  twentv-five  cents  on  the  dollar,"  the 

Butler  •  ' 

\  Adiur,^^^^^^;  ^"  *^^*  respect,  must  be  affirmed. 

As  to  the  third  assignment  ot  error.  The  decree  of 
December  term,  1869,  did  not  act  upon  the  report  of  the 
commissioner,  to  whom  the  case  had  been  referred  to  as- 
certain the  liabilities  of  the  estate  and  validity  of  the 
claims  of  creditors ;  nor  did  it  act  upon  the  exceptions 
made  to  said  report,  but  merely  decreed  that  Wm.  G. 
Butler  pay  the  "sum  of  $2,923.70  to  the  general  credit- 
ors of  V.  M.  Butler,  deceased,  of  the  first  class,  according 
to  their  respective  priorities,  if  any  there  be.''  The  de- 
cree does  not  settle  the  question  whether  there  were  any 
"general  creditors"  "of  the  first  class,"  nor  their  priori- 
ties ;  it  does  not  adjudicate  any  specific  sum,  nor  ratable 
part  thereof  to  be  paid  each  creditor  :  In  fact  the  final 
expression  of  the  decree,  viz:  "if  any  there  be,"  shows 
couclusively  the  character  of  the  decree  to  be  interlocu- 
tory, and  that  the  court  intended  to  retain  the  cause  for 
a  future  direct  action  upon  all  matters,  that  the  interest 
and  convenience  of  the  parties,  and  the  very  justice  of 
the  case-  required.  If  the  decree  be  final,  we  would 
have  the  anomaly  of  a  court  of  chancery  wresting  from 
itself  the  prerogative  of  correcting  errors  interlocutorj' 
by  placing  in  the  hands  of  a  special  commissioner  abso- 
lute right  to  decide  and  settle  causes  for  it,  without  its 
future  revision  or  sanction.  For  these  reasons,  and  upon 
the  SLuihoTity  o{  Dunbar's  Exors  i\  Woodcock's  Exoi\  10 
Leigh,  618,  and  Cock^s  Adm.  v,  Gilpviy  1  Rob.,  20,  I  am 
led  to  the  opinion  that  the  decree  at  the  December  term, 
1869,  was  interlocutory,  and  can  be  regarded  only  "as  an 
expression  of  opinion  on  the  part  of  the  court,  as  to 
what  ought  to  be  done  with  the  outstanding  debts,  as  a 
declaration  or  settlement  of  one  of  the  principles  of  the 
case,  leaving  for  adjudication,  in  some  future  stage  of  the 
cause,  the  manner  in  which  that  principle  should  be  car- 
ried out."     (1  Rob.,  51.) 
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I  am,  therefore,  of  opinion  that  the  decree  of  Septem-  Augif^Term. 
ber  term,   1871,   as   to  the   claim  ot   Wm.  G.   Butler      BvLtier 
against  the  estate  of  V.  M.  Butler,  deceased,  as  suretyBy^i3,,g-^^„j^ 
on  the  debt  paid  the  Valley  Bank,  should  be   aflfirmed, 
with  costs  and  damages. 

The  other  Judges  concurred. 

Decree  Affirmed. 


_j 
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WHBEUNGx 


State  t?.  Allen. 

July  17  1874. 

1875.         ] .  The  statute,  section  three,  chapter  one  hundred  and   sixtj-.  Code 
J  tine  xfinii 

'—        1868,  which  authorizes  a  writ  of  error  for  the  State  to  a  judgment 

of  the  circuit  court,  from  the  Supreme  Court  of  Appeals,  if  the 
case  be  for  the  violation  of  a  law  relating  to  the  revenue,  is  not 
repugnant  to  the  Constitution. 

2.  The  third  section  of  article  eight,  Constitution,  does  not  limit  the 
appellate  power  of  the  Supreme  Court  of  Appeals,  in  criminal 
cases,  merely  to  cases  where  there  has  been  a  conviction  for  fel- 
ony or  misdemeanor.  The  Legislature  may  confer  on  said  court 
appellate  power  in  cases  of  misdemeanor  for  violation  of  law  re- 
lating to  revenue  where  there  has  been  no  conviction. 

4.  A  writ  of  error  lies  for  the  State,  from  the  Supreme  Court  of  Ap- 

peals to  a  judgment  of  the  circuit  court,  if  the  case  be  for  the 
violation  of  a  law  relating  to  the  revenue. 

5.  An  indictment  concluding  "against  the  peace  and  dignity  of  the 

State  of  West  Virginia,*'  is  not  repugnant  to  the  eighth  section 
of  article  two  of  the  Constitution. 

This  case  was  brought  here  on  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Mason  county,  on  the 
application  of  the  State. 

The  material  facts  and  also  so  much  of  the  constitu- 
tional and  statutory  provisions  as  are  necessary  to  under- 
stand the  questions  discussed  and  decided  by  this  Court, 
will  be  found  stated  in  the  opinion  of  Moore,  Judge. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court' 
presided  at  the  trial  below. 

Aiioi^ey  General  Mathews  for  the  State. 
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There  was  no  appearance  for  the  respondent, 
MooRE^  Judge: 


An  indictment  was  found  by  the  grand  jury  of  Mason 
county  at  the  September  term,  1872,  of  the  circuit  court, 
against  the  defendant,  L.  D.  AUen^  for  unlawfully  sell- 
ing spirituous  liquors,  wine,  porter,  ale,  beer  and  drinks 
of  like  nature,  &c.,  without  having  first  obtained  a  li- 
cense therefor,  according  to  law,  "and  against  the  peace 
and  dignity  of  the  State  of  West  Virginia." 

On  the  16th  day  of  April,  1873,  the  defendant  moved 
the  court  to  quash  the  indictment,  as  the  petition  states, 
becaase  it  concluded  "against  the  peace  and  dignity  of 
the  State  of  West  Virginia/' 

The  Constitution,  adopted  the  4th  Thursday  of 
August,  1872,  required  all  indictments  to  conclude 
"against  the  peace  and  dignity  of  the  State." 

The  circuit  court  sustained  the  motion  and  quashed 
the  indictment. 

The  case  now  comes  before  us  upon  a  writ  of  error  at 
the  instance  of  the  State. 


H7». 
June  'iViiii. 


Two  questions  are  presented  for  our  consideration. 

First.  Did  the  writ  of  error  lie  in  behalf  of  the  State 
at  the  time  this  was  granted  ? 

Second.  Was  the  conclusion  of  the  indictment  in 
this  case  inconsistent  with  that  required  by  the  Consti- 
tution ? 

As  to  the  first  point,  it  is  not  an  open  question  that 
the  case  is  one  for  a  violation  of  a  law  relating  to  the 
revenue.  Jurisdiction  has  been  exercised  in  such  cases 
from  the  time  of  that  of  leffl,  8  Leigh,  721,  to  the  present, 
and  was  fully  recognized  in  ScoWs  case  10  Gratt,  754. 
The  statute  which  authorized  the  petitioner  to  obtain  the 
writ  of  error,  in  this  case,  is  section  3,  chap.  160,  p.  722, 
Code  1868,  which  declares  "A  writ  of  error  shall  lie 
in  a  criminal  case,  to  the  judgment  of  a  circuit  court, 
86 
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Tu.il^Tenn.  ^^^^^  ^^^  suprcme  court  of  appeals.     It  shall   He  in  any 
"ease  for  the  accused,  and  if  the  case  be  for  the  violation 
of  a  law  relating  to  the  revenue,  it  shall  lie   also  for  the 
State.'' 

A  similar  statute  has  existed  from  the  act  of  February 
29,  1828,  and  amendatory  act  of  Fcbruan'  28,  1829, 
passed  by  the  General  Assembly  of  the  old  common- 
wealth, up  to  the  present ;  thus  showing,  that  it  has  been 
the  legislativ^e  will,  for  nearly  half  a  century,  to  permit 
the  exercise  of  the  writ  in  behalf  of  the  State  in  all  cases 
of  violation  of  a  law  relating  to  the  revenue.  And  the 
legislative  will  has  been  manifested  by  similar  enact- 
ments since  the  adoption  of  the  Constitution  of  1872. 

The  right  still  obtains  to  the  State  unless  in  conflict 
with  the  constitution.  The  twelfth  section  of  the  sched- 
ule to  the  constitution  declares  that  "all  courts  of  justice, 
'now  existing  shall  continue  with  their  present  jurisdic- 
tion, and  be  held  as  now  prescribed  by  law  until  the  ju- 
dicial system,  established  by  this  constitution,  shall  go 
into  eftect,  and  all  rights,  prosecutions,  actions,  claims, 
and  contracts  shall  remain  and  continue  as  if  this  consti- 
tution had  not  been  adopted,  except  so  far  as  the  same 
may  be  affected  by  the  terms  and  provisions  of  this  canstUu- 
tion,  when  it  shall  go  into  efiecV^ 

The  constitution  went  into  effect  from  and  after  the 
fourth  Thursday  of  August,  1872.  At  that  time  the 
provision  of  the  statute,  above  cited,  existed,  and  was 
still  existing  as  the  legislative  will  at  the  time  the  writ 
was  granted  in  this  case. 

The  thirty-sixth  section  of  article  eighth  of  the  consti- 
tution declares  :  "Such  parts  of  the  common  law,  and  of 
the  laws  of  this  State,  as  are  in  force  when  this  constitu- 
tion goes  into  operation,  and  are  not  repugnant  thereto, 
shall  be,  and  continue,  the  law  of  the  State,  until  altered 
or  repealed  by  the  Legislature,''  &c. 

It  is,  therefore,  obvious  that,  as  the  third  section  of 
chapter  one  hundred  and  sixty  of  the  Code  of  1869  was 
in  force  at  the  time  the  constitution  went  into  operation, 
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it  continued  to  be  the  law  of  the  State,  if  not  repugnant  jjme^xerm. 
to   the  constitution,   and,  consequently,   as  the  right  to       ^^^^^ 
obtain  from  the  Supreme  Court   of  Appeals,  the  writ  of      ^vilen. 
error  in  such  cases  existed  to  the  State,  at  that  time,  it 
continued  to  exist  after  the  constitution  went  into  opera- 
tion. 

It  was  held,  in  argument,  that  section  three  of  chapter 
one  hundred  and  sixty  of  the  Code,  was  repugnant  to 
the  last  clause  of  the  third  section  of  article  eight  of 
the  constitution,  which  declares  that  the  Supreme  Court 
of  Appeals  "shall  have  appellate  jur'sdiction  in  criminal 
cases,  where  there  has  been  a  conviction  for  felony,  or 
misdemeanor,  in  a  circuit  court,  and  where  a  conviction 
has  been  had  in  any  inferior  court,  and  been  affirmed 
in  a  circuit  court." 

It  was  argued  that  the  object  of  that  clause  was  in- 
tended to  limit  the  criminal  appellate  jurisdiction  of  the 
Supreme  Court  of  Appeals,  to  cases  where  there  had  been 
a  conviction,  and  that  the  Legislature  could  not  confer 
on  that  court  appellate  jurisdiction,  in  criminal  cases, 
where  there  had  been  no  conviction. 

It  seems  to  me  the  argument  is  untenable.  It  must 
be  remembered  that  the  Legislature  is  possessed  of  ple- 
nary legislative  power,  except  where  restrained  by  the 
Federal  and  State  Constitutions.  I  am  of  opinion  that 
the  clause  of  the  Constitution  referred  to  is  intended  as 
a  safely  guard  to  the  subjects ;  a  guarantee  to  them  of 
the  right  of  appeal  after  conviction  in  criminal  cases^ 
than  which  no  more  sacred  right  could  be  guaranteed  by 
the  Constitution,  for  the  protection  of  property,  life,  lib- 
erty and  character.  Hence  the  Legislature  is  absolutely 
inhibited  from  legislating  away  that  great  right.  But  I 
do  not  understand  that  the  Legislature  is  thereby  re- 
strained  from  conferring  upon  the  Supreme  Court  of  Ap- 
peals other  appellate  power ;  and  it  is  obvious  that  in  cases 
of  prosecutions  for  violations  of  laws  relating  to  the  rev- 
enue, it  IS  pre-eminently  just  and  proper  that  the  State 
should  have  such  appellate  right  as  claimed  for  it  in  this 
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case.  Its  revenue  is  its  support,  and  if  crippled  in  that  re- 
spect, it  is  possible  for  combinations  to  defraud,  if  not 
impoverish,  the  treasury,  and  yet  go  unpunished.  For 
nearly  half  a  century  it  has  been  the  policy  of  the  legis- 
lative body  to  protect  the  State  in  that  respect.  Such 
was  the  wisdom  of  the  many  able  representatives  and 
statesmen,  who  undoubtedly  had  deliberated  well  upon 
the  subject,  and  I  cannot  believe  that  the  franiers  of  the 
present  Constitution  intended  a  different  policy.  I  am, 
therefore,  of  opinion  that  the  writ  lies  for  the  State, 
in  such  cases,  to  the  judgment  of  the  circuit  court  from 
the  Supreme  Court  of  Appeals. 

As  to  the  second  point  for  our  consideration  ;  that  the 
indictment  concluded  "against  the  peace  and  dignity  of 
the  State  of  West  Virginia,"  instead  of  concluding 
"against  the  peace  and  dignity  of  the  State,"  as  required 
by  the  Constitution,  article  two,  section  eight  : 

In  the  case  of  Lemons, v.  The  State,  4  W.  Va.,  755,  the 
indictment  concluded  "against  the  peace  and  dignity  of 
the  State  of  W.  Virginia."  The  fiflh  section  of  article 
one  of  the  then  Constitution  provided  that  indictments 
shall  conclude  "against  the  peace  and  dignity  of  the 
State  of  West  Virginia."  Judge  Berkshire,  in  deliver- 
ing the  opinion  of  the  Court,  said :  "It  will  be  seen, 
therefore,  that  the  precise  words  lor  the  conclusion  of 
all  indictments  are  prescribed  in  this  provision,  and  the 
quotiition  marks,  which  are  superadded,  would  indicate 
a  purpose  that  a  strict  and  literal  compliance  in  the  ex- 
act language  of  the  Constitution  would  be  required." 
The  Court  held  that  the  conclusion  of  the  indictment, 
in  that  case,  was  not  a  lit^jral  compliance,  and  conse- 
quently was  insufficient  to  satisfy  the  constitutional  re- 
quirement. 

I  think  this  case  should  be  distinguished  from  the 
Lemon  case,  in  this:  The  Lemon  case  omitted  the  word 
'*  West,^'  which  word  was  positively  prescribed  by  the  Con- 
stitution as  an  essential  part;  and  of  course  could  not  be 
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omitted  in  the  conclusion  of  the  indictment.  But  in  this  juui^xmu. 
case,  nota  word  is  omitted  that  was  prescribed  by  the  Con-~ 
stitution  ;  the  conclusion  is  precisely  that  prescribed  by 
the  Constitution,  and  the  words  "0/  West  Virginia"  that 
are  added  to  the  conclusion  should  be  considered  as  mere 
surplussage  or  additional  designation,  inasmuch,  as  they 
do  not  indicate  a  State  different  from  the  one  intended 
as  having  been  offended  in  its  peace  and  dignity.  I  ad- 
mit, however,  that  had  the  name  of  any  other  State  been 
stated  in  that  connection,  it  would  have  been  fatal  to 
the  indictment,  because  it  would  have  shown  a  jur- 
isdiction different  from  that  in  which  the  grand  jury  was 
authorized  to  act. 

The  judgment  of  the  circuit  court  should  be  reversed 
with  costs,  the  indictment  reinstated,  and  the  cause  re- 
manded to  the  circuit  court  to  be  proceeded  in. 

All  the  judges  concurred. 

Judgment  Reversed,  Indictment  Reinstated 
AND  Case  Remanded. 
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iLJU?  State  i\  Strauder. 

8    686 
49    713 
^~  July  20,  1874. 

1F74.         1.  In  this  case,  (beincj  an  indictinent  for  murder.)  this  entry  appears 
June  Term.  ^i  ,  "-    ,        .        .  .  1      i      .         *  ^         ^ 
upon  the  record  of  the  circuit  court,  viz:    '-And  at  another  day 

to-wit;  at  a  circuit  court  continued  and  held  for  the  county  of 

Ohio,  at  the  court  house  thereof^  on  the  6th  day  of  June*  1872, 

The  State  of  West  Virginia,    "I  Upon  an 

V  y  indictment  for 

Taylor  Strauder  J  murder. 


On  motion  of  the  defendant,  and  for  reasons  appearing  to  the 
court,  this  cause  is  continued  until  the  first  day  of  the  next  term. 
Held. 

That  it  sufficiently  ap}>ears,  by  the  record,  that  Taylor  Strauder 
vras  personal  1}'  present  in  court  when  the  motion  was  made,  and 
the  case  was  continued. 

2.  The  act  of  the  Legislature,  approved  the  3d  day  of  April,  1873,. 
entitled,  "Annct  providing  for  the  examination  of  persons  charged 
with  felony  before  the  county  court,"  is  constitutional,  valid,  and 
binding. 

8.  The  Eaid  act  applies  as  well  to  charges  of  felony  pending  at  the 
time  of  its  passage  and  approval,  as  to  those  made  afterwards ;  and  it 
also  applies  to  indictments  for  felony  pending  in  the  circuit  court, 
prior  to  and  on  the  1st  day  of  January,  1873,  and  prior  to  and  on 
the  22d  day  of  August,  1872,  which  were  pending,  and  on  which 
trials  were  not  had  before  the  passage  and  approval  of  the  said  aet5. 

4.  It  is  error  to  put  the  accused  on  trial,  in  a  circuit  court,  on  an  in- 
dictment for  felony,  before  an  examination  for  such  felony,  ac» 
cording  to  the  provisions  of  the  said  act  of  the  Legislature,  if  it 
appear  that  such  examination  was  prayed  or  required  by  the  ae- 
eused,  before  said  circuit  court,  in  proper  time  and  manner,  before 
trial,  and  not  afterwards  dispensed  with,  by  the  accused,  by  his 
assent  entered  of  record.  And  for  such  error,  if  there  is  a  con- 
viction, the  judgment  of  the  drcuik  court  will  be  reversed,  and 
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the  proceedings  bad  in  the  cause,  after  the  refusal  of  such  exam-    ^    1874. 

x-  1  1  1     ,  ,.         *     ,      .  .-I  1    June  Term, 

ination,  also  reversed,   and  the  verdict  of  the  jury  set  aside,  and. 


the  accused  remanded  to  the  county  court  of  the  county  in  which        ^*J'® 
the  felony  was  committed,  with  directions  to  said  county  court  to      .Strauder. 
examine  the  accused  upoa  and  for  the  felony  in  the  indictmeht 
alleged  against  him,  and  to  be  otherwise  proceeded  with  by  the 
said  county  court,  according  to  the  law  in  such  case  made  and  pro- 
vided. 

This  case   reaches  this  Court  by  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Ohio    county,  granted 
on  the  petition  of  Taylor  Strauder,  the  respondent. 
-    The  facts  appear  in  the  opinion  of  the  Court. 

The  Hon.  Thayer  Mclvin,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Attorney'  General  Mathews  for  the  State. 

Davenport  &  Dovener  for  the  respondent. 

Haymond,  President. 

At  a  circuit  court  held  for  the  county  of  Ohio  on  the 
20th  day  of  May ,'1872,  there  was  found  by  the  grand 
jury  attending  said  court  "A  true  bill"  of  indictment 
against  Taylor  Strauder  for  the  murder  of  Anna  Strau- 
der in  said  county  of  Ohio.  The  indictment  contains 
three  several  counts— each  count  is  for  the  same  mur- 
der, but  they  differ  somewhat  in  the  description  of  the 
offense.  On  the  day  the  indictment  was  found,  Taylor 
Strauder  was  led  to  the  bar  of  said  court,  in  the  custody 
of  the  jailor,  and  he  then  and  there  in  his  proper  person 
demurred  to  the  indictment,  and  the  State,  by  her  attor- 
ney, joined  in  the  demurrer.  The  court  upon  considera- 
tion overruled  the  demurrer,  and  thereupon  Taylor 
Strauder  plead  that  ''he  is  not  guilty  in  manner  and  form 
as  in  the  indictment  against  him  is  alleged,  and  ot  this 
he  puts  himself  upon  the  country,"  and  the  State,  by 
her  attorney,  did  likewise.  Afterwards,  on  the  6th  day 
of  June,  1872,  at  a  circuit  court  of  said  county  this  entry 
was  made  upon  the  record  of  said  court  in  the  cause,  viz: 
*'The  State  of  West  Virginia  v.  Taylor  Strauder.     Upon 
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juiie^Tenu    *'^  indictment  for  murder :     On  motion  of  the  defendant 


sut« 


-and  for  reasons  appearing  to  this  court  this  cause  is  con- 
strnuder  tinucd  Until  uext  term."  Afterwards  on  the  22d  day  of 
October,  1872,  Taylor  Strauder  was  again  led  to  the  bar 
of  the  court  in  custody  of  the  jailor :  And  thereupon  he 
moved  the  court  for  a  continuance  of  the  cause  until  the 
next  term  and  the  court  granted  the  motion  and  contin- 
ued the  cause  accordingly.  On  the  6th  day  of  May,  1873, 
Taylor  Strauder  was  again  led  to  the  bar  of  the  court 
in  custody  of  the  jailor  :  And  thereupon  Taylor  Strau- 
der moved  the  court  to  remand  him  to  the  countv  court 
of  Ohio  county  for  examination  of  him  upon  the  said 
charge  of  murder  whereof  he  stood  indicted  as  aforesaid, 
according  to  the  provisions  of  the  act  of  the  Legislature 
approved  on  the  3d  day  of  April,  1873.  But  the  court 
overruled  the  said  motion  and  refused  to  allow   Tavlor 

m 

Strauder  the  examination  before  the  countv  court  of  the 
county  of  Ohio  under  said  act  of  the  Legislature  which 
he  thus  prayed  and  claimed.  And  Taylor  Strauder  ex- 
cepted to  the  opinion  of  the  court  overruling  his  said 
motion,  and  his  bill  of  exceptions  was  signed,  sealed  and 
made  a  part  of  the  record  in  the  cause.  Thereupon 
came  a  jury  of  twelve  men  who  were  elected,  tried  and 
sworn  to  well  and  truly  try  and  true  deliverance  make 
between  the  State  of  West  Virginia  and  said  Taylor 
Strauder  and  a  true  verdict  render  according  to  the 
evidence.  The  trial  of  the  cause  before  the  jury  occu- 
pied the  6th,  7th  and  8th  days  of  May,  1873.  On  the 
day  last  named  the  jury  found  Taylor  Strauder  guilty  of 
murder  in  the  first  degree  in  manner  and  form  as  he 
stood  indicted.  Whereupon  Taylor  Strauder  moved  the 
court  to  grant  him  a  new  trial  and  the  court  also  over- 
ruled this  motion.  Taylor  Strauder  afterwards  on  the 
8th  of  July,  1873,  and  before  judgment,  prayed  the  court 
that  judgment  on  the  verdict  of  the  jury,  of  guilty,  be 
arrested  for  reasons  assigned,  which  motion  was  also 
overruled  by  the  court.  The  court  thereupon  rendered 
judgment  upon  the  verdict  of  the  jury  that  Taylor  Strau- 
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der  be  hanged  by  the  neck  until  he  be  dead,  and  that  exe-  j^^ej'cti^. 
<5ution  of  the  judgment  be  done  upon  him,  Taylor  Strauder,- 


by   the  Sheriff  of  Ohio  county  on  Friday  the  29th  day         ^• 
of  August,  1873,  between  the  hours  often  o'clock  a.  m., 
and  four  o'clock  p.  m.,  of  that  day,  "at  the  usual  place  of 
execution/' 

During  the  trial  of  the  cause  Taylor  Strauder  excep- 
ted to  several  opinions  of  the  court  not  hereinbefore  re- 
ferred to,  as  appears  by  the  record. 

A  writ  of  error  has  been  allowed  Taylor  Strauder  to  the 
said  judgment  of  the  circuit  court,  rendered  as  aforesaid. 

It  is  now  for  this  Court  to  determine  whether  there  is 
error  in  the  said  judgment  of  the  circuit  court,  and  it  so, 
what  disposition  should  be  made  of  the  cause. 

Upon  a  careful  examination  of  each  count  of  the  in- 
dictment, we  are  of  opinion  that  the  indictment  is  good 
and  sufficient  in  law,  and  that  the  court  did  not  err  in 
its  judgment  in  overruling  the  demurrer  thereto.  Each 
count  of  the  indictment  appears  to  be  in  the  usual  form 
of  indictments  for  murder  in  this  State,  and  the  State  of 
Virginia,  under  a  statute  substantially  the  same  as  the 
statute  of  this  State  with  reference  to  murder.  Indeed, 
although  the  overruling  of  the  demurrer  is  assigned  as 
an  error,  in  the  petition  for  the  writ  of  error,  it  was  not 
argued  before  us  by  the  counsel  of  Taylor  Strauder  that 
the  court  erred  in  overruling  the  demurrer,  for  the  reason 
that  the  counsel  considered,  doubtless,  that  there  was  no 
error  in  the  judgment  of  the  court  in  that  respect. 

One  of  the  reasons  assigned  by  Taylor  Strauder's  counsel 
why  the  circuit  court  should  have  not  rendered  judgment 
on  the  said  verdict  is,  ''because  it  appears  from  the  rec- 
ord that  the  prisoner  was  not  present  while  proceedings 
were  had  in  his  cause."  And  he  here,  by  his  counsel, 
insists  that  the  circuit  x^ourt  ought  not  to  have  rendered 
judgment  upon  the  verdict  as  it  did,  because  it  appears 
by  the  record  that  the  reason  so  assigned  is  well  founded. 

To  support  this  proposition,  the  counsel  of  Taylor  Strau- 
87 
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1874. 
June  Term. 


8tate 

V. 

Strauder. 


(Icr  here  cited  us  to  the  entry  upon  the  record  of  the  pro- 
-ceedings  had  in  the  eftose  on  the  J  6th  day  of  June,  187 2^ 
which  I  have  hereinbefore  copied  in  full.  At  the  date  last 
aforesaid,  the  record  shows  that  "on  motion  of  the  de- 
fendant, and  for  reasons  appearing  to  the  court,"  the 
cause  was  continued  until  the  next  term.  It  is  not  al- 
leged or  pretended  by  the  counsel  for  Taylor  Strauder 
that  the  record  fails  to  show  that  he  was  i)crsoiially 
present  on  any  other  occasion  when  proceedings  were 
had  or  taken  in  the  cause;  but  it  is  argued  that 
the  record  does  not  show  that  Tavlor  Strauder  was- 
personally  present  on  the  6th  day  of  June,  1872,  when 
the  cause  was  continued  as  aforesaid.  Without  now 
determining  what  would  be  the  effect  if  the  fact  iims  a^ 
argued  by  Taylor  Strauder's  counsel,  we  proceed  to  ascer- 
tain whether  the  record  fails  to  show  that  Taylor  Strauder 
was  personally  present  on  the  said  6th  day  of  June  when 
the  court  continued  the  cause  as  aforesaid.  The  record 
states  the  title  of  the  cause  correctlv,  and  then  savs:  "On 
motion  of  the  defendant,"  &c.  When  it  is  considered 
that  the  accused  in  all  cases  of  felony  must  plead  in  per- 
son, and  that  it  is  required  that  he  shall  appear  in  person,, 
and  that  the  record  shows  that  on  his  motion  the  cause 
was,  by  the  court,  continued,  we  are  of  opinion  that  the 
record  sufficieutly  shows  that  he  was  present  in  court,  and 
that  we  are  justified  in  so  inferring  from  the  language 
employed.  The  record,  when  it  says  "on  motion  of  the 
defendant,"  is  to  be  taken  as  meaning  that  the  defendant^ 
Taylor  Strauder,  made  the  motion  in  court,  and  not  some 
other  person  for  him,  in  his  absence,  and  that  he  was 
personally  present  at  the  time.  We  must  take  the  record 
as  true  in  its  recitals  in  this  respect.  The  only  provision 
in  our  Code  in  reference  to  this  subject  is  found  on  page 
718  of  the  Code,  section  2,  chapter  159,  in  which  it  is 
provided  that  "A  person  indicted  for  felony  shall  be 
personally  present  during  the  trial  therefor."  In  Sper- 
ry*8  Case,  9  Leigh,  623,  Judge  Lomax  in  delivering  the 
opinion  of  the  court,  says:   "The  well  established  prac- 


State 

V. 

Straader. 
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tice  in  England  and  in  this  State  is,  that  a  prisoner  ac-  june^Term. 
cused  of  felony  must  be  arraigned  in  person,  and  must" 
plead  in  person  ;  and  in  all  subsequent  proceedings  it  is  re- 
quired that  he  shall  appear  in  person."  In  Sperry^s  Case 
tbe  record  showed  that  the  accused  appeared  by  aUomcy, 
and  there  was  nothing  in  the  record  from  which  it  could 
be  inferred  that  he  was  personally  present.  In  the  case 
of  Herker  v,  T/ie  Commonwealth,  the  record  showed  that 
the  accused  appeared  by  attorney,  and  there  was  nothing 
in  the  record  to  show  that  he  was  present.  13  Gratt., 
763.  The  case  of  Younger  v.  The  State  is  not  like  the 
case  at  bar  on  this  question.     2.  W.  Va.,  579. 

We  pass  now  to  the  consideration  of  the  question 
whether  the  court  erred  in  refusing  to  remand  Taylor 
Strauder  to  the  county  court  of  Ohio  county  for  exam- 
ination by  that  court  as  prayed  by  him. 

It  will  be  seen  that  the  alleged  murder  was  committed, 
the  indictment  found,  and  the  plea  of  not  guilty  entered 
to  the  indictment,  prior  to  the  adoption  of  the  present 
constitution  of  this  State  on  the  22d  day  of  August, 
1872.  The  plea  of  not  guilty  was  therefore  entered  to 
the  indictment  before  the  3d  day  of  April,  1873,  the  date 
of  the  act  providing  for  examining  courts  in  cases  of 
felony.  The  act  of  the  Legislature  in  question  is  chap- 
ter ninety  of  the  acts  of  1872  and  1873,  and  is  entitled 
"An  act  providing  for  the  examination  of  persons 
charged  with  a  felony  before  the  county  court." 

The  first  section  of  the  act  provides  that,  "Before  any 
person,  charged  with  a  felony,  is  tried  before  a  circuit 
court,  he  shall  be  examined  as  hereinafter  provided,  un- 
less by  his  assent,  entered  of  record  in  such  court,  such 
examination  be  dispensed  with." 

The  second  section  of  the  act  provides  that  "every 
such  examination  shall  be  had  before  the  county  court 
having  jurisdiction  of  the  offense,  at  one  of  the  terms 
held  for  the  trial  of  causes." 

The  fifth  section  of  the  act  provides  that  "upon  any 
such  examination,  if  it  appear  to  the  court  that  there  is 


692 


SUPREME  COURT  OF  APPEAI^ 


State 

T. 

Strauder. 


June  Tirni    "^^  probable  cause  for  charging  the  accused  with  the  of- 
■fense,  he  shall  be  discharged/' 

The  sixth  section  provides,  that  "if  it  appear,  on  ex- 
amination of  such  person,  that  a  felony  has  been  com- 
mitted, and  that  there  is  probable  cause  to  charge  the  ac- 
cused therewith,  the  court  shall  remand  him  for  trial  in 
the  circuit  court  having  cognizance  of  the  case,  take  the 
depositions  of  all  material  witnesses  on  such  examination, 
and  require  of  them,  and  such  as  the  accused  may  desire 
on  his  behalf,  a  recognizance  for  their  attendance  at  the 

trial/' 

The  seventh,  eighth,  ninth,  and  tenth  sections  of  the 

act  provide   as  follows : 

"7.  Should  the  court  be  of  opinion  that  the  accused  is 
entitled  to  bail,  it  shall  let  him  to  bail  if  he  give  suffi- 
cient bail,  or  if  he  do  not  then  give  it,  shall  enter  of 
record  that  he  is  entitled  to  bail,  and  in  what  sum,  and 
he  may  thereafter  be  admitted  to  such  bail  by  any  jus- 
tice." ' 

"8.  When  a  justice  admits  such  person  to  bail,  he  shall 

transmit  the  recognizance  to  the  clerk  of  the  said  circuit 
court,  and  issue  a  warrant  for  the  discharge  of  such  per- 
son from  jail,  upon  which  he  shall  be  discharged  there- 
from, if  detained  for  no  other  cause. " 

"9.  When  a  person  is  remanded  as  aforesaid,  by  a 
county  court,  the  clerk  thereof  shall  certify  to  the  clerk 
of  the  court  in  which  he  is  to  be  tried,  copies  of  all  re- 
cognizances taken  by  the  said  examining  court,  and  to  the 
attorney  prosecuting  for  the  State,  in  the  court  wherein 
the  trial  is  to  be,  a  copy  of  the  order  remanding  the  ac- 
cused, and  of  the  depositions  taken  on  the  examination, 
and  of  any  warrant  in  the  case  which  remains  filed  in  the 
clerk's  office." 

"10.  If  the  court  in  which  a  person  is  examined  as 
aforesaid,  discharge  him,  he  shall  not  thereafter  be  ques- 
tioned or  tried  for  the  same  offense." 

It  is  not  necessary  to  refer  to  the  other  sections  of  the 
act,  as  they  have  no  material  bearing  on  the  question  un- 
der consideration. 
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This  act  is  substantially  the  same  as  the  act  in  refer-  j.,„jfTerin 

enceto  examining  courts  which  was  in  force  in  Virginia       ^^ 

at  the  formation  of  this  State,  and  for  many  years  before,     strander. 

It  will  be  seen,  that  the  first  section  of  the  act  is  very 
broad   and   comprehensive,  and    applies  as    readily  to 
charges  of  felony  existing  at  the  time  as  after  its  passage, 
in  the  shai)e  of  indictments  or  otherwise.     It,  in  effect, 
forbids  the  trial  of  any  person  charged  with  felony  at  the 
time  of  its  passage  or  afterwards,  from  being  tried  by  the 
circuit  court  before  he  is  examined  for  the  offense  by  the 
county  court;  especially  is  that  the  effect  if  the  examina- 
tion is  demanded  properly  and  at  the  proper  time.     It  is 
true  that  a  statute  should  be   construed    by  the  court  as 
operating  prospectively  only,  unless  the  words  employed 
show  a  clear  intention  that  it  should  have  a   retrospective 
effect.     But  this  intention  is  to    be  found  generally  in 
the  statute  itself.     It    is  to  be  presumed  that  language 
has  been  employed  with  sufficient  precision  to  convey  it, 
and  unless  examination  demonstrates  that  the  presump- 
tion does  not  hold  good  in  the  particular  case,  nothing 
will  remain  except  to  enforce  it.      "When  a  law  is  plain 
and  unambiguous,  whether  it  be  expressed  in  general  or 
limited  terms,   the  Legislature    should  be   intended  to 
mean  what  they  have  plainly  expressed,  and  consequently 
no  room  is  left  for  construction."  Cooley's  Con.  Lim.  54 
and  62,  and  authorities  there  cited.     In  the  case  of  Perry 
V.  The  Commonwealth^  3  Gratt.  632,  it   was   decided   that 
the  act  of  February   24th,   1846,   changing  the  mode  of 
summoning  and  making  juries   in  trials  for  felony,  ap- 
plies to  all  cases  tried  after  the  act,  though    the  offence 
was  committed,  or  even  the  examining  court  had  passed 
upon  the  case,  before  the  passage   of  the  act.     And  also 
that  the  constitutional  provision  forbidding  ex  post  facto 
laws,  relates  to  crimes    and    punishments,     and    not  to 
criminal  proceedings.     The    language  of  the   said  act  of 
1846  was  no  more  positive  or  broad  than  the  act   of  the 
3d  of  April,  1873.     In  the  case  of  the    Commonwealth  v. 
Adcocl'y  8  Gratt.  661,  it  was  Ae/dthat  though  an  offense 
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jun<?Torni.  ^oiiiinittcd  before  the  Code  of  1849  went  into  operation, 
^^  mast,  so  far  as  the  question  of  guilt,  degree  of  crime, 
straiider.  QuantuM  of  punishment  and  rules  of  evidence,  are  con- 
cerned, be  governed  by  the  law  in  force  at  the  time  the 
offense  was  committed,  yet  upon  the  question  of  the 
prisoner's  right  to  be  discharged  from  the  failure  to  try 
him,  arising  after  the  code  went  into  operation,  it  must 
.  be  governed  by  the  law  of  the  code.  By  no  possible  trans- 
mission or  arrangement  of  the  words  of  the  said  first  section 
of  the  act  of  3d  of  April,  1873  aforesaid  can  it  be  restricted 
to  offenses  thereafter  committed,  charges  th^reafler  made, 
or  prosecutions  thereafter  commenced.  It  applies  as 
strongly  in  its  terms  to  pending  charges  or  indictments 
as  to  subsequent  charges  or  indictments  for  felony.  And 
really,  if  there  is  any  good  reason  why  an  examining 
court  should  be  had  before  trial  in  the  circuit  court,  in 
case  of  charges  of  felony,  that  reason  applies  as  strongly 
to  pending  prosecutions  or  indictments  as  to  subsequent 
prosecutions  or  indictments.  But  we  are  not  to  enquire 
whether  the  act  of  the  Legislature  in  question  is  a  good 
or  a  bad  law.  If  the  law  is  valid  and  applies,  wo  have 
but  one  plain  diity  to  perform,  and  that  is  to  enforce  it. 
This  duty  we  cannot  avoid  if  we  desire  so  to  do.  As 
earlv  as  1804  it  was  decided  bvthe  general  court  of  Vir- 
ginia,  that  the  district  court  had  not  original  jurisdiction 
to  receive  and  sustain  an  indictment  for  felonv,  l^efore 
the  indictee  had  been  examined  by  a  court  of  justices  in  the 
man ner  prescribed  by  law.  1  Va.  Cases  1 44.  In  the  case  of 
Hurd  V,  The  Commonwealth.  5  Leigh  715,  it  was  decided 
that : 

"It  is  errorto  put  a  prisoner  upon  trial  on  an  indictment 
for  felony,  found  by  the  grand  jury  in  a  circuit  superior 
court  before  any  examination  of  him  for  the  offense  in  the 
county  or  corporation  court,  though  such  examination  be 
had  after  the  indictment  found  and  before  the  trial."  In 
JFbrd's  Case,  16  Gratt.,  547,  Judge  Allen,  in  delivering 
the  opinion  of  the  court,  in  speaking  of  the  examining 
court,  says :  "It  is  in  effect  nothing  more  than  a  more  for- 
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mal  examination  and  inquiry  into  the  facts  than  could  be  juno^Term. 
made  by  a  single  jiLstice  sitting  generally  alone,  without       ^j^ 
time  to  examine  carefully,  or  the  aid  of  counsel  to  as-     straiidcr. 
^ist   his   deliberations.     Under  such    circumstances   he 
may  err  (supposing  the  facts  to  be  undisputed)  upon  the 
question  whether  in  law  they  make  out  a  felony  ;  or  he 
may  be  mistaken  as  to  the  facts.     As  an  additional  safe- 
guard for  the  liberty  and  protection  of  the  accused,  the 
examining  court  is  interposed.     It  must  be  satisfied  that 
there  is  a  corpus  delicti,  that  a  felony  has  been  committed, 
a  proposition  in  regard  to  which  they  can  have  the  bene- 
fit of  consultation  and  argument.     If  satisfied  on  that 
point,  and  that  there  is  probable   cause  to  charge  the 
accused  therewith,  he  is  to  be  remanded  for  trial.     If  en- 
titled to  bail,  they  may  bail  him.     But  if  it  appear  to  the 
court  that  there  is  not  palpable  cause  for  charging  the 
accused  with  the  offense,  he  shall  be  discharged."     Pro- 
ceedings before  grand  juries  are  entirely  ex  parte ;  the 
accused  cannot  be  heard  (here  in  person,  or  by  counsel, 
nor  has  he  the  right  to  send  witnesses  before  the  grand 
jury  to  prove  his  innocence.     The  grand  jury  must  fre- 
quently hear  but  one  side  of  a  case,  and  in  consequence 
thereof  they  often  find  indictments  against  persons  which 
they  would  ignore  if  they  could  hear  all  the  evidence, 
and  in  this  way  innocent  persons  are  often  unlawfully 
compelled  to  suffer  great  loss  of  property  as  well  as  char- 
acter and   deprivation    of  liberty.     The  accused  can  be 
heard  more  speedily  before  the  examining  court  than  the 
circuit  court,  because  the  terms  of  the  former  are  more  fre- 
quent than  the  latter.     Again,  the  proceedings   before 
the  grand  jury  are  not  only  ex  parte,  but  they  are,  to  a 
great  extent,  private  and  secret.     When  there  is  no  ex- 
amining court  before  final  trial,  the  accused  is  liable  to 
be  surprised  and  injured  by  the  introduction  of  evidence 
or  witnesses  of  which  he  had  no  knowledge,  and  often 
no  right  to  expect  or  anticipate.     An  examining  court 
tends  to  prevent  this,  and  thereby  affords  an  additional 
security    of    safety    and     protection    to   the    innocent, 
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j,ne*Tcnii.  without  injurv  to  the  public, or  affording  immunity  from 

'^  punishment  to  the  guilty. 
strJiider.  ^ut  it  is  claimed  that  the  act  of  3d  of  April,  1873^ 
is  invalid  and  void,  because  it  violates  the  constitution 
of  this  State.  In  support  of  this  claim  we  are  referred 
to  the  twelfth  and  twenty-seventh  sections  of  ihe  eighth 
article  of  the  constitution  of  this  State.  The  twelfth 
section,  among  other  things,  provides  that  the  circuit  courts 
shall  have  jurisdiction  of  all  felonies  and  misdemeanors. 
The  jurisdiction  here  conferred  is  not  necessarily  ex- 
clusive. This  is  all  there  is  in  the  section  that  bears 
upon  the  subject.  The  twenty-seventh  section  provides 
that  "the  county  court  shall  have  original  jurisdiction 
in  all  actions  at  law,  where  the  amount  in  controversy 
exceeds  twenty  dollars ;  and  also  in  all  cases  of  habeas 
coiyxiSy  quo  warranto,  mandawu«,,  prohibition,  certiorari^ 
and  in  all  suits  in  equity.  It  shall  have  jurisdiction  in 
all  matters  of  probate;  the  appointment  and  qualification 
of  personal  representatives,  guardians,  committees,  and 
curators,  and  the  settlement  of  their  accounts,  and  in 
all  matters  relating  to  apprentices;  and  of  all  criminal 
cases  under  the  grade  of  felony,  except  as  hereinbefore 
provided.  But  the  jurisdiction  of  the  county  court 
shall  be  subject  to  such  limitations  as  may  be  prescribed 
by  law."  It  is  argued  that  because  this  section  sayt?  the 
county  court  shall  have  jurisdiction  of  all  criminal  cas*»s 
under  the  grade  of  felony,  that  it  is  an  implied  prohibi- 
tion against  the  Legislature  giving  the  county  court  any 
jurisdiction  or  authority  whatever  in  cases  of  felony. 
We  are  not  prepared  to  admit  this  proposition  as  stated, 
if  there  were  no  other  provision  in  the  constitution  upon 
the  subject.  In  a  free  government  it  is  essential  that  the 
legislative  department  should  have  and  exercise  ver}' 
great  powers ;  and  it  is  well  settled  that  the  legislatures 
of  the  several  States  of  the  Union  "have  conferred  upon 
them,  by  the  people,  the  full  and  complete  power  as  it 
vests  in  and  may  be  exercised  by  the  sovereign  pow- 
er of  any  country,    subject    only    to  such  restrictions 
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XLS  they  may  have  seen  fit  to  impose,  and  to  the 
limitations  which  are  contained  in  the  constitution  .state" 
of  the  United  States.  The  legislative  department  strardcr. 
is  not  made  a  special  agency,  for  the  exercise  of 
specifically  defined  legislative  powers,  but  is  entrust- 
<?d  with  the  general  authority  to  make  laws  at  discretion. 
But  the  apportionment  of  this  authority  does  not  sanc- 
tion the  exercise  of  executive  or  judicial  power,  except 
in  those  cases,  warranted  by  parliamentary  usage,  when 
they  are  incidental,  necessary  or  proper  to  the  exercise 
of  legislative  authority,  or  where  the  constitution,  in 
f^pecified  cases,  may  expressly  permit  it."  Cooley,  Con 
Lim.  SQ,  87.  The  general  rule  seems  to  be,  that  the  leg- 
islatures oi  the  several  States  may  exercise  any  power  not 
prohibited  expressly  or  by  clear  implication,  by  the  con- 
stitution of  the  United  States,  or  of  the  State.  But  if 
the  language  of  the  said  twenty-seventh  section,  as 
quoted,  makes  it  doubtful,  when  the  section  is  construed 
alone  by  its  own  provisions,  as  to  the  power  of  the  I-<eg- 
islature  to  confer  any  jurisdiction  or  authority  whatever 
upon  the  county  courts  touching  felonies,  the  twenty- 
eighth  section  of  the  same  article  provides  that  "it,  (the 
county  court,)  shall  also  have  the  suj)erintendence  and  ad* 
ministration  of  the  internal  police  and  fiscal  affairs  of 
the  county,  including  the  establishment  and  regulation 
of  roads,  ways,  bridges,  public  landings,  ferries  and 
mills,  with  authority  to  lay  and  disburse  the  county  lev- 
ies. It  shall,  in  all  contested  cases,  judge  of  the  elec- 
tion, qualification  and  returns  of  its  own  members,  and 
of  all  county  and  district  officers;  and  it  shall  exercise 
such  of  her  jurisdiction,  and  perform  such  other  duties,  as 
may  be  prescribed  by  law."  By  this  section  it  is  made 
manifest  that  the  Legislature  has  authority  conferred 
upon  it  to  give  to  the  county  courts  jurisdiction  over 
other  matters  and  subjects  than  those  expressly  or  by 
implication  conferred  by  the  constitution.  And,  taking 
the  two  sections  together,  it  is  clear  that  the  Legislature 
88 
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may,  by  law,  limit  the  jurisdiction  of  the  county  courts 
expressly  conferred  by  the  constitution,  as  well  as  enlarge 
their  jurisdiction  and  duties  beyond  the  special  grants 
of  jurisdiction  contained  in  these  sections.  This  is  not 
only  manifest,  but  it  is  wMse  and  beneficial.  Ex[>erience 
may  prove  it  to  be  necessary  and  proper  to  impose  limits,, 
in  some  respects,  upon  the  jurisdiction  of  the  county 
courts,  specially  conferred  upon  them  by  the  constitu- 
tion, and  to  enlarge  their  jurisdiction  and  duties  in  other 
respects,  especially  when  we  know  that  the  thirty-fourth 
section  of  the  same  article  authorizes,  in  certain  contin- 
gencies, the  election  of  judges  to  preside  at  the  county 
courts,  and  exercise  the  judicial  jurisdiction  and  powers 
thereof,  instead  of  the  justices,  &c. 

Tf  the  people  of  the  several  counties  of  the  State  will 
it,  they  may,  under  the  provisions  ot  the  said  thirty- 
fourth  section  of  the  eighth  article  of  the  constitution^ 
have  judges  learned  in  the  law  to  preside  at  the  county 
court  instead  of  justices.  And  these  county  courts  may 
be  made  as  efficient  for  all  judicial  purposes  as  the  cir- 
cuit courts,  and  even  more  so,  because  the  sessions  of  the 
county  courts  are  more  frequent.  If  more  efficient  and 
able  county  courts  are  desired  by  the  people  of  any 
county  or  counties,  than  they  now  have,  they  can  easily 
secure  them  under  the  provisions  of  said  section  thirty- 
four. 

But  it  is  argued  that  although  the  liCgislature  may 
have  authority  to  enlarge  the  jurisdiction  and  duties  of 
the  county  courts,  as  well  as  to  limit  the  same,  and  also 
under  these  j)owers  to  pass  the  said  act  of  the  3d  of  April 
1873,  still  the  Legislature  had  no  authority  under  the 
constitution  and  schedule  to  make  the  Same  applicable  to 
this  case,  because  the  offense  was  committed,  and  the  in- 
dictment found  prior  to  the  adoption  of  the  present  con- 
stitution and  prior  to  the  Isfc  day  .of  January,  1873. 
And  in  support  of  this  position  the  last  clause  of  the 
thirty-sixth  section  of  the  eighth  article  of  the  constitu- 
tion, the  last  clause  of  seventeenth  section  of  the  schedule. 
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and  the  twenty-first  section  of  the  schedule    are    cited.   T...lf^r' „, 

J  June  Xtrni. 

The  thirty-sixth  section  of  the  constitution  and  seven-  '^^  ' 
teeuth  and  twenty-first  sections  of  the  schedule  were  in-  s^.auJ^,. 
serted  and  adopted  to  prevent  the  discontinuance  of  pros- 
ecutions and  causes  pending  in  the  former  circuit  courts 
at  the  adoption  of  the  constitution,  and  when  the  judic- 
ial system  provided  by  the  constitution  took  effect;  and 
when  the  thirty-sixth  section  says  that  all  civil  and  crim- 
inal suits  and  proceedings  pending  before  the  former  cir- 
cuit courts  of  the  State  shall  remain  and  be  proceeded 
in  before  the  circuit  court  of  the  proper  county,  it  simply 
means  and  was  intended  to  prevent  a  discontinuance  of 
such  causes  and  proceedings,  and  that  they  should  remain 
and  be  proceeded  in,  in  such  manner  and  under  such 
regulations  as  were  or  should  be  prescribed  by  law.  The 
proceedings  of  courts  in  all  classes  of  cases  are,  and  must 
necessarily  be,  prescribed  by  law  as  a  general  rule  and 
be  subject  to  alteration  or  modification  at  the  pleasure  of 
the  Legislature,  and  it  was  evidently  with  this  view  and 
intent  that  the  last  clause  of  the  thirtv-sixth  section  was 
inserted.  It  was  not  intended  by  this  section  to  give 
any  greater  power  or  authority  to  the  circuit  courts  over 
the  cases  therein  referred  to,  than  any  and  all  other 
cases  over  which  jurisdiction  was  conferred  upon  these 
courts.  To  construe  this  section  and  the  seventeenth 
section  of  the  schedule  as  contended  for  on  part  of  the 
State  would  prevent  the  change  of  ^cnne  in  that  class  of 
cases,  under  any  and  all  circumstances,  and  prohibit  the 
Legislature  from  providing  for  a  change  of  tanue,  under 
anv  law,  no  matter  if  it  was  essential  to  the  administra- 
tion  of  justice.  As  to  the  seventeenth  and  twenty-first 
sections  of  the  schedule  they  are  clearly  legislative  in 
their  character  and  subject  to  amendment  or  modifica- 
tion by  the  Legislature  when  in  its  judgment  the  securi- 
ty of  the  citizen  or  the  public  good  may  require  it. 
They  are  not  organic  or  fundamental  in  their  character 
and  wore  not  intended  so  to  be.  This  is  doubtless  not 
80,  as  to  all  the  sections  of  the  schedule.     Some   of  them 
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are  and  were  intended  to  be  fundamental  and  are  beyond 
"^^  legislative  reach,  as  much  as  any  part  of  the  constitution. 
SLrauJer.  ^^  ^^^  Richmond  Mayoralty  case,  19  Gratt,  712  and 
713,  Judge Moncure  in  delivering  the  unanimous  opin- 
ion of  the  court  says :  "The  only  office  of  a  schedule  is 
to  provide  for  a  transition  from  the  old  to  the  new  gov- 
ernment, and  to  obviate  inconveniences  which  would  oth- 
erwise arise  from  such  transition.  The  convention 
acts  in  this  matter  as  an  ordinary  legislature,  and  only 
because  there  is  necessity  for  such  action  before  a  legis- 
lature can  or  will  be  convened  under  the  constitution. 
To  be  sure,  if  a  convention  in  framing  a  schedule  should 
plainly  show  an  intention  to  place  any  of  its  provisions 
beyond  the  control  of  the  Legislature,  such  provision  be- 
ing the  act  of  the  representatives  of  the  State  without 
any  constitutional  restrictions,  would  be  as  effectual  and 
binding  as  if  they  were  embodied  in  the  constitution  it- 
self. But  unless  such  an  intention  plainly  appears,  the 
presumption  is  that  the  provisions  of  the  schedule  are 
subject  to  future  legislation."  These  sections  being  leg- 
islative in  their  character,  they  may  be  amended  or  mod- 
ified by  an  act  or  acts  of  the  Legislature,  expressly  or 
by  plain  implication,  as  any  other  legislative  act.  The 
act  of  the  Legislature  of  3d  of  April,  1873  does  not 
amend  or  modify  the  seventeenth  and  twenty- first  sec- 
tions of  the  schedule  by  express  reference  thereto,  but 
it  does  so  by  plain  implication.  Statutes  which  amend 
others  by  implication  are  not  affected  by  the  thirtieth 
section  of  the  sixth  article  of  the  constitution  ;  and  it  is 
not  essential  that  they  even  refer  to  the  acts  or  sections 
which  by  implication  they  amend.  Cooley's  Con.  Lim. 
151  and  the  numerous  cases  there  cited. 

The  act  of  the  3d  of  April,  1873,  by  its  terms  opera- 
ted immediately  upon  all  persons  within  its  scojie. 
Who  are  these  persons  ?  Persons  charged  with  felony. 
— Such  charges  might  be  either  then  pendinor,  or  there- 
after made.  Does  the  law  confine  its  oj>eration  to  one, 
or  embrace  both  ?      The   language  of  the  law  answers 
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the  question.  The  law  declares  that  "Before  any  person  j^ni^x 
charged  with  felony  is  tried  before  a  circuit  court,  he  ^^ 
shall  be  examined/'  &c.  Though  courts  do  not  favor  re-  simniipr. 
peals  by  implication,  yet  when  the  repeal  by  implication 
is  clear  it  will  be  respected.  When  the  punishment  affixed 
by  law  to  an  offense  after  the  commission  thereof  has  been 
modified  or  lightened  in  degree  by  law  before  the  trial 
of  the  accused,  the  accused  has  the  right  to  elect  under 
which  law  he  will  be  tried,  whether  the  one  in  force  at 
the  time  the  offense  was  committed,  or  at  the  time  of  the 
trial.     3W.  Va.,  706. 

The  ninth  section  of  the  thirteenth  chapter  of  the 
Code  of  this  State,,  which  was  in  force  at  the  adoption  of 
the  present  constitution,  and  is  still  in  force,  expressly 
provides  that  "the  repeal  of  a  law,  or  its  expimtion  by 
virtue  of  any  provision  contained  therein,  shall  not  af- 
fect any  offense  committed,  or  penalty  or  punishment 
incurred  before  the  repeal  took  effect  or  the  law  expired, 
save  only  that  the  proceedings  thereafter  had  shall  con- 
form, as  far  as  practicable,  to  the  laws  in  force  at  the 
time  such  proceedings  take  place,  unless  otherwise  spe- 
cially provided  ;  and  that  if  any  penalty  or  punishment 
be  mitigated  by  the  new  law,  euch  new  law  may,  with 
the  consent  of  the  party  affected  thereby,  be  applied  to 
any  judgment  pronounced  after  it  has  taken  effect." 

The  act  of  the' 3d  of  April  expressly  gives  the  accused 
the  right  to  elect  whether  he  will  be  examined  by  the 
county  court  upon  the  charge,  or  not,  before  trial  in  the 
circuit  court ;  and  it  is  not  in  the  power  of  the  court  to 
deprive  him  of  that  right,  if  he  demands  it  properly  and 
at  the  proper  time.  When  the  accused  has  demanded 
that  right,  and  he  has  not  been  examined  by  the  county 
court,  or  waived  the  examination,  if  the  demand  was 
made  in  proper  time,  the  circuit  court  is  unauthorized  by 
law  to  proceed  with  the  trial  against  his  protestation,  as 
was  done  in  this  case.  Was  the  demand  for  the  benefit 
of  the  act  of  3d  of  April,  1873,  made  in  proper  time? 
It  was  made  at  the  first  opportunity  after  the  passage  of 
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juiie  Term  ^^^  ^^^'  ^^  cuuld  not  liavc  made  it  earlier.  It  Ls  said, 
'however,  that  it  was  made  after  the  accused  had  plead 
not  guilty.  The  plea  of  not  guilty  was  filed  before  the 
passage  of  the  act,  and  he  cannot,  therefore,  be  preju- 
diced in  the  exercise  of  his  right  conferred  by  law  under 
the  act,  at  the  first  opportunity,  by  the  plea,  especially 
in  a  case  when  not  only  his  liberty,  but  his  life,  are  put  in 
jeopardy.  The  court  expressly  decided  that  the  prisoner 
was  not  entitled  to  an  examining  court,  or  in  other 
w^ords,  that  he  was  not  entitled  to  the  benefit  of  the  act^ — 
not  because  the  plea  of  not  guilty  was  filed,  but  because 
the  act  of  the  Legislature  did  not  embrace  or  apply  to 
the  accused,  or  his  case.  It  might  have  been  more  for- 
mal for  the  accused  to  have  asked  the  court  for  leave  to 
withdraw  his  plea  when  he  demanded  an  examination 
before  the  county  court ;  but  the  plea  being  filed,  under 
the  circumstances,  could  not  prejudice  the  accused  in  the 
exercise  of  his  legal  right,  or  in  the  demand  thereot. 
Murder  is  a  terrible  crime. — He  who  is  guilty  of  mur- 
der should  be  punished  therefor  to  the  extent  of  the  law, 
and  with  reasonable  dispatch.  But  there  is  no  principle 
recognized  among  Christian  people,  nor  is  there  any  law 
that  will  or  can  authorize  or  justify  us  as  a  court  to  sus- 
tain and  afiirm  the  judgment  of  sentence  of  death  against 
any  person,  when  it  appears  that  his  trial  and  conviction 
were  not  had  according  to  the  substantial  requirements 
of  law.  In  the  eye  of  the  law,  no  person  charged  with 
crime  is  guilty  until  so  proved  upon  due  and  lawful  trial 
according  to  the  substantial  forms  of  law. 

The  error  of  the  circuit  court  in  refusing  the  accused  an 
examination  before  the  county  court  of  the  county  of  Ohio 
upon  said  charge  of  murder,  is  fatal  to  all  the  other  pro- 
ceedings in  the  cause  by  which  the  accused  was  tried, 
convicted  and  sentenced  to  be  hung,  and  the  ruling  to  that 
effect  by  this  court,  renders  it  unnecessary  to  determine 
any  other  questions  decided  in  the  cause  by  said  circait 
court,  after  such  refusal,  as  it  may  properly  be  considered 
that  they  do  not  fairly  arise  in  the  case  for  adjudication. 


OF  WK5T  VIROINIA.  7(X^ 

The  constitutionality  of  the  said  act  of  the  Legisla-  ju,il?Teriii. 
lure  has  received  the  sanction  of  the  Legislature  and  of  '^^^ 
the  Governor  of  the  State,  for  he  approved  it.  Thus  the  gtmuder. 
<».onstitutionality  of  the  act  has  been  determined  by 
the  legislative  and  executive  departments  of  the 
government.  In  the  eavse  of  Ogden  i\  Saunders,  12 
Wheaton,  270,  Justice  Washington  says:  "It  is  a  de- 
cent respect  due  to  the  wisdom,  the  integrity,  and  the 
patriotism  of  the  legislative  body  by  which  any  law  is 
passed,  to  presume  in  favor  of  its  validity,  until  its  vio- 
lation of  the  constitution  is  proved  beyond  all  reason- 
able doubt.''  The  constitutionalitv  of  a  law  is  to  be 
presumed  because  the  Legislature,  which  was  first  re- 
quired to  pass  upon  the  question,  and  the  Executive,  who 
approved  the  act  after  its  passage  by  the  legislature,  act- 
ing, as  they  must  be  deemed  to  have  acted,  with  integ- 
rity, and  with  a  just  desire  to  keep  within  the  restrictions 
laid,  by  the  constitution,  upon  their  action,  have  ad- 
judged that  it  is  so.  They  are  co-ordinate  departments 
of  the  government  with  the  Judiciary ;  and  the  Legisla- 
ture passes  bills,  and  the  Executive  approves  them,  under 
the  solemnity  of  an  official  oath,  which  it  is  not  to  be  sup- 
posed they  will  disregard.  The  most  eminent  jurists  of 
the  Union  have  held,  that  when  courts  are  called  upon 
to  pronounce  the  invalidity  of  an  act  of  legislation, 
passed  with  all  the  forms  and  ceremonies  requisite  to 
give  it  force  of  law,  they  will  approach  the  question 
with  great  caution,  examine  it  in  every  possible  aspect, 
and  ponder  upon  it  as  long  as  deliberation  and  patient 
attention  can  throw  any  new  light  upon  the  subject,  and 
never  declare  a  statute  void  unless  the  nuUitv  and  in- 
validity  of  the  act  are  placed,  in  their  judgment,  beyond 
reasonable  doubt.  A  reasonable  doubt  must  be  solved 
in  favor  of  legislative  action,  and  the  act  be  sustained. 
Cooley,  Con.  Lim.  18L  Bridges  v.  Shallcross,  6\V.  Va., 
After  full  and  careful  examination  of  the  constitution, 
and  the  act  of  the  Legislature  in  question,  together  with 
the  authorities  bearing  upon  the  subject,  we  do  not  feel 
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sute  contrary,  we  aic  constrained  to  hold  that  said  act  i.s  valid 
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and  binding.  While  this  is  so,  we  do  not  hesitate  to  de- 
clare that  if  we  were  satisfied  that  the  act  was  altogether 
unconstitutional  beyond  reasonable  doubt,  it  would  be 
our  duty  to  so  declare  and  hold. 

For  the  foregoing  reasons  we  are  of  opinion  that  the 
said  circuit  court  of  the  county  of  Ohio,  erred  in  its  judg- 
ment and  luling  that  the  said  Taylor  Strauder  is  not  en- 
titled to  be  examined  before  the  countv  court,  of  the  said 
county  of  Ohio,  u})on  and  for  the  charge  of  murder  al- 
leged against  him,  in  the  indictment  in  this  cause,  before 
being  tried  therefor  before  the  said  circuit  court,  and  that 
therefore  the  said  circuit  court  erred  in  its  judgment  ren- 
dered in  the  said  cause,  on  the  6th  day  of  May,  1873,  in 
overruling  the  motion  ol  the  said  Taylor  Strauder  then 
made  to  the  said  circuit  court,  to  remand  him  to  the 
county  court  of  the  said  county  of  Ohio,  to  be  examined 
by  the  said  county  court  upon  and  for  the  said  charge  of 
murder,  in  the  said  indictment  alleged  against  him,  be- 
fore trial  thereon  and  therefor,  in  the  said  circuit  court, 
according  to  the  provisions  of  the  act  of  the  Legislature 
approved  the  3d  day  of  April,  1873,  entitled,  "An  act 
providing  for  the  examination  of  persons  charged  with 
felony  before  the  county  court,"  we,  being  of  opinion 
that,  as  it  appears  by  the  record,  the  said  Taylor 
Strauder  made  the  said  motion  to  the  said  circuit  court^ 
before  the  jury  was  called,  elected,  tried,  and  sworn  to 
try  the  cause,  and  at  the  first  opportunity  he  had  to 
make  the  same  after  the  approval  of  the  said  act  of 
the  Legislature,  the  said  Taylor  Strauder  was  and  ig 
entitled  to  be  examined  before  the  county  court  of  the 
said  county  of  Ohio,  upon  and  for  the  said  charge  of 
murder  before  he  can  lawfully  be  tried  before  the  said 
circuit  court  upon  the  said  charge  of  murder — he,  the 
said  Taylor  Strauder,  not  having  plead  in  bar  to  the  said 
indictment  afler  the  approval  of  the  said  act,  nor  dis- 
pensed with  such  examination  in  any  sufficient  manner. 
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And  we  are  further  of  opinion  that  because  of  the  matters 
aforei<aid  the  said  circuit  court  erred  in  causing  the  said  TsTate" 
Taylor  Strauder  to  be  tried  before  it,  upon  the  indict-  strAudei. 
ment  aforesaid,  at  the  time  it  did. 

We,  therefore,  consider  that  the  judgment  of  the  said 
circuit  court  of  the  county  of  Ohio,  rendered  in  this  cause 
against  said  Taylor  Strauder,  on  the  8th  day  of  July,  1873, 
upon  the  verdict  of  jury  found  in  the  cause  whereby 
the  said  Taylor  Strauder  was  condemned  to  death,  and 
also  the  said  judgment  and  order  of  the  said  circuit  court 
in  refusing  and  overruling  the  said  motion  of  the  said 
Taylor  Strauder,  and  all  the  proceedings  of  the  said  cir- 
cuit court  had  in  the  cause,  after  his  said  motion  was  so 
refused  and  overruled,  be  reversed  and  annulled,  and  that 
the  verdict  of  the  jury  rendered  in  the  said  cause,  be  set 
aside. 

And  this  court,  proceeding  to  render  such  judgment 
as  the  said  circuit  court  ought  to  have  rendered  upon  the 
said  motion  of  the  said  Taylor  Strauder  to  be  remanded 
to  the  county  court  of  the  county  of  Ohio  to  be  exam- 
ined by  said  county  court  upon  the  said  charge  of  mur- 
der in  the  said  indictment  alleged  against  him ;  it  is 
considered  that  the  said  Taylor  Strauder  be  remanded  to 
the  county  court  of  said  county  to  be  examined  by  it  upon 
the  said  charge  of  murder  in  the  said  indictment  alleged 
against  him  (the  said  Taylor  Strauder)  according  to  the 
provisions  of  the  act  of  the  Legislature,  entitled  "An  act 
providing  for  the  examination  of  pei'sons  charged  with  a 
felony  before  the  county  court,"  and  to  be  otherwise  pro- 
ceeded with  by  the  said  county  court  according  to  the 
law  made  and  provided. 

And  it  is  further  considered  that  the  said  Taylor 
Strauder  remain  in  the  custody  of  the  jailor  of  the  said 
county  upon  and  for  the  said  charge  of  murder  in  the 
said  indictment  alleged  against  him  until  he  shall  be  ex- 
amined as  aforesaid  by  the  said  county  court  upon  and 
for  the  said  charge  of  murder,  and  be  further  proceeded 

8a 


706 


SUPREME  COUKT  OF  APPEAIJS 


1874. 
June  Term. 

State 

▼. 

8trauder. 


with  according  to  the  law  in  such  case  made  and  provi- 
ded, by  the  said  county  court,  unless  he  shall  be  sooner 
discharged  therefrom  by  due  process  of  law. 

And  it  is  further  ordered  that  the  clerk  of  the  said  cir- 
cuit court  do,  as  soon  as  may  be,  make  and  officially  cer- 
tify to  the  said  county  court  a  copy  of  this  order,  to- 
gether with  an  official  copy  of  the  record*  ol  the  finding 
of  said  indictment  by  the  grand  jury  attending  upon  the 
circuit  court  on  the  20th  day  of  May,  1872,  and  also  an  of- 
ficial copy  of  the  said  indictment,  to  the  end  that  the  said 
county  court  may  be  informed  of  this  order  and  of  the  felo- 
ny upon  and  for  which  the  said  Taylor  Strauder  is  herein 
directed  to  be  examined  before  the  said  county  conrt. 

The  other  Judges  concurred. 

Judgment  Reversed,  Verdict  Set  Aside,  and 
Case  Remanded  for  Examination  in  County 
Court. 
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State  r.  Fitzpatrick  i  ii_?^, 

I  68  sail 

August  15,  1874 

The  provision  of  section  three  of  chapter  one  hundred  and  sixty  of        ^^ji 
the  Code,  that  in  a  case  for  violation  of  a  law  relating  to  the  rev- 1- 


enue,  a  writ  of  error  will  lie  for  the  State,  from  this  court  to  the 
judgment  of  the  circuit  court,  is  not  repugnant  to  the  Constitu- 
tion. 

"2.  The  nature  of  the  offense  charged  in  an  indictment  need  not  be 
endorsed  on  it. 

S.  Although  the  record  must  show  the  finding  of  the  indictment, 
it  need  not  show  all  the  constituents  and  circumstances  of  the  of- 
ense  charged.  The  record,  however,  should  not  describe  an 
offense  variant  from  that  charged  in  the  indictment,  or  specify 
an3Mnseparablc  constituent  or  condition  that  is  not  a  component 
of  the  offense  set  forth  in  the  indictment. 

4.  When,  in  an  indictment,  it  is  alleged  that  a  person  without  having 
a  State  license  therefor,  sold,  and  offered  and  exposed  for  sale,  at 
retail,  spirituous  liquors  and  other  drinks,  and  it  appears  by  the 
record  that  an  indictment  for  '^unlawful  retailing"  was  present- 
ed, the  record  of  the  finding  of  the  indictment  is  sufficient. 

The  opinion  of  the  court  contains  a  statement  of  the 
-ease. 

The  Hon.  James  M.   Jackson^  judge  of  the    circuit 
court  of  Ritchie  county  presided  at  the  trial  below. 

Attorney  General  Mathews^  for  the  State. 

John  A  Hutchinson^  Jr.^  for  respondent. 
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AugJst' Term.         HOFFMA  S,  JuDGE  : 

V.  In  April,  1873,  the  grand  jury,  at  the  circuit  court  of 

the  county  of  Ritchie,  found  an  indictment  in  which 
they  presented,  that  Mary  Fitzpatrick,  in  September, 
1872,  without  having  a  State  license  therefor,  sold,  and 
offered  and  exposed  for  sale,  at  retail,  spirituous  liquors, 
wines,  porter  ale  and  beer,  and  drinks  of  like  nature. 
The  indictment  was  endorsed,  "Indictntent  for  unlawful 
retailing:  A  true  bill."  And  the  record  staled  that 
"the  grand  jury  presented  an  indictment  against  ilary 
Fitzpatrick  for  unlawful  retailing  :     A  true  bill." 

In  October,  the  defendant  moved  the  court  to  quasb 
the  indictment,  on  the  ground,  as  it  was  suggested,  that 
there  was  no  sufficient  record  of  the  finding  of  the  in- 
dictment, and  no  sufficient  endorsement  thereon  that 
it  was  a  true  bill.  And  the  court  qua^shed  the  indict- 
ment. 

In  November,  1873,  the  State  obtained  a  writ  of  error 
from  this  Court  to  the  judgment. 

This  Court,  at  the  last  term,  in  the  case  of  the  State  r. 
Allen,  held  that  the  provision  in  section  three  of  chapter 
one  hundred  and  sixty  of  the  Code,  that,  in  a  case  for 
violation  of  a  law  relating  to  the  revenue,  a  writ  of  er- 
ror will  lie  for  the  State  from  this  Court  to  the  judgment 
of  the  circuit  court,  is  not  repugnant  to  the  constitu- 
tion. 

The  nature  of  the  offense  charged  in  an  indictment 
need  not  be  endorsed  on  it.  The  Supreme  Court  of  Ap- 
peals of  Virginia,  in  Price  v.  Commonwealth,  (21  Gratt., 
846,)  decided  that  even  an  endorsement,  on  an  indict- 
ment, that  it  is  "a  true  bill,"  is  not  necessary. 

Although  the  record  must  show  the  finding  of  an  in- 
dictment, it  need  not  state  all  the  constituents  and  cir- 
cumstances of  the  offense  charged.  It  is  not  intended 
now  to  express  our  opinion  as  to  whether  the  record  need 
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indicate  anything  more  than  that  the  indictment  is  for  August  Term. 
treason,  felony,  or  misdemeanor,  or  not.  Offenses  orig-  ^^^ 
iiiating  in  the  common  law  are,  generally,  if  not  univer-  FUaiiipick. 
«ally,  designated  by  names  indicating,  more  or  less  cer- 
tainly, the  nature  of  tlie  facts  that  constitute  the  offenses; 
and  it  is  easy  and  usual  by  such  names  to  indicate 
their  character.  But  offenses  created  by  statute  are  not, 
generally,  if  ever,  designated  by  any  such  brief  and  com- 
prehensive phrase.  In  most  cases,  it  would  be  incon- 
venient to  state  all  the  positive  and  negative  elements 
and  conditions  of  the  offense,  in  the  record  of  the  fin  - 
ing  of  the  indictment;  while  the  pains  of  setting  them 
forth  would  promote  but  little  benefit.  For,  whether 
the  designation  or  description  in  the  record  be  general 
or  special,  the  care  and  probity  of  the  clerk,  or  other 
criteria  outside  of  the  record,  are  indispensable  to  the 
identity  of  the  paper  produced  as  the  indictment  re- 
ferred to. 

The  record,  however,  should  not  describe  an  offense 
irreconcilably  variant  from  that  charged  in  the  indict- 
ment, or  specify  any  inseparable  constituent  or  condi- 
tion of  an  offense,  that  is  not  a  component  of  that  set 
forth  in  the  indictment.  It  would  seem  that  such  an  ir- 
reconcilable variance  between  the  record  of  the  finding 
and  the  allegations  in  the  indictment  would  be  fatal  to 
the  proceeding.  But>  the  Supreme  Court  of  Appeals  of 
Virginia,  in  Thompson  i\  Commonwealth,  (20  Gratt.  724) 
had  for  its  consideration  an  indictment  of  which  the  on- 
ly good  count  was  for  munler  simply,  and  a  record  of 
the  finding  of  an  indictment  for  "murder  in  commission 
of  rape."  And  the  court  held  that  the  clause  in  the 
record  indicating  that  the  murder  charged  was  in  the 
commission  of  a  rape,  might  be  discarded  as  surplussage; 
and  decided  that  the  record  was  sufficient. 

Retailing  means  selling  at  retail.  Though  the  want  of 
license  is  a  circumstance  without  which  the  selling  at 
retail  is  not  an  offense,  the  latter  is  the  only  positive  iict 
that  constitutes  the  offense.     The  mention  of  this  in  the 
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August  Term,  record  of  the  finding  of  the  indictment  is  not  a  complete 

State       description  of  the  offense  charged,  but  it  is  entirely  con- 

Fiupatrick.  ^istcnt  with  the  complete  description  in    the  indictment. 

It  is  certainly  less  objectionable  than    the  record  of  the 

finding  in  the   case  of   the    State  v.   Thompsoriy  already 

cited,  in  which  the  record  was  held  sufficient. 

The  judgment  of  the  circuit  court  is  reversed,  and 
costs  are  adjudged  to  the  State,  the  moUpn  to  quash  the 
indictment  is  overruled,  and  the  case  is  remanded  to 
the  circuit  court  for  further  proceedings. 

Haymond,  President,  and  PauU  and  Hoffman,  judges, 
concur. 

Absent,  Moore,  Judge. 

Judgment  Reversed  and  Cause  Remanded. 
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State  v.  Kylk.  s  7u| 

58    188| 
March  4,  1875. 

1.  A  writ  of  error  lies,  for  .the  State,  from  the  circuit  court  to   a  judg-         1875. 

nient  of  the  county  court,  if  the  case  be  for  the  viohition  of  a  hiw  ^""'"^y     ^''°* 
relating  to  the  revenue. 

2.  In  construing   the  twelfth  section  article  eight  of  the  Constitution, 

the  third  section  of  article  eight  is  to  be  considered,  upon  the 
principle  that,  in  construing  a  part  of  the  Constitution  the  whole 
is  to  be  examined,  with  a  view  to  arriving  at  the  true  intention 
of  each  part. 

3.  The  circuit  court,  in  such  cases,  having  obtained  jurisdiction  by  the 

writ  of  error,  the  statute  authorizes  it  to  retain  the  case,  and 
there  proceed  in  it,  unless,  by  consent  of  the  parties,  or  for  good 
cause  shown,  the  appellato  court  directs  otherwise. 

4.  The  Supreme  Court  of  Appeals  cannot,  upon  an  application  for  the 

writ  of  prohibition,  decide  whether  the  circuit  court  erred,  or  not, 
in  overruling  and  reversing  the  judgment  of  the  county  court; 
that  being  a  question  proper  on  a  writ  of  error. 

This  was  an  original  application  to  this  court,  by 
William  Kyle,  prayin«j  that  a  writ  of  prohibition  might 
be  awarded  against  the  Hon.  Joseph  Smith,  judge  of  the 
circuit  court  of  Kanawha  county,  commandins:  him  to  ab- 
stain  from  all  further  proceedings  in  a  cause  pending  in 
said  circuit  court,  in  the  name  of  the  State  of  West  Vir- 
ginia against  William  Kyle,  who  had  been  theretofore 
indicted  in  the  county  court  of  said  county  for  a  viola- 
tion of  the  faw  providing  the  mode  and  manner  of  ob- 
taining license  for  the  sale  of  intoxicating  liquors  and 
how  violations  of  such  law  may  be  punished. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Jaiiiiary^\erm.  ^^Wia»i  A.  QuoiTier  foF  the  petitioner. 

Slate  i-r    T^ 

"•''  John  E.  Kennay  contra. 


Kyle. 


Moore,  Judge  : 

At  the  April  term  of  the  county  couit  of  Kanawha 
county,  1873,  Wm.  Kvle  was  indicted  for  unlawfully  re- 
tailing  spirituous  liquors,  wine,  porter,  ale,  beer,  <fec. 
The  defendant  Kyle  appeared  at  the  same  term  of  the 
court  and  demurred  generally  to  the  indictment  and  each 
count  thereof  The  court  sustained  the  demurrer,  dis- 
missed the  indictment  and  discharged  the  defendant  from 
further  prosecution  in  that  behalf.  The  State,  by  its  at- 
torney, excepted  to  the  ruling  of  the  court,  and  on  the 
10th  day  of  May,  1873,  the  circuit  court  of  Kanawha 
county  granted  the  State  a  writ  of  error  in  the  cause. 
On  the  17th  day  of  June,  1873,  Kyle  moved  the  circuit 
court  to  dismiss  the  writ  of  error  on  the  ground  that  it 
had  been  im providently  awarded,  and  that  the  court  had 
no  jurisdiction  to  entertain  it.  The  court  overruled  the 
motion  and  refused  to  dismiss  the  writ,  and  thereupon 
the  matters  arising  upon  the  record  of  the  case  were  ar- 
gued by  counsel  and  submitted.  The  circuit  court  re- 
versed and  annulled  the  judgment  of  the  county  court, 
and  ordered  the  case  to  be  placed  on  the  circuit  court 
docket  and  retained  for  trial.  The  case  is  now  brought 
before  this  Court,  by  the  defendant  Kyle,  upon  his  ap- 
plication for  a  writ  of  prohibition.  To  the  rule  issued 
by  this  Court  against  the  Hon.  circuit  Judge  to  show 
cause  why  a  writ  of  prohibition  should  not  issue,  &c.,  he 
makes  the  laconic  return,  *^that  the  law  authorizes  and  re- 
quires that  the  said  case  shall  be  proceeded  ttith  and  dder- 
mined  in  the  said  circuit  court  of  Kanawha  county,^^ 

m 

It  was  argued  that  ^*the  circuit  court  had  no  power  to  try 
and  award  a  writ  of  error  where  defendant  had  been  di:?- 
charged."  To  sustain  that  proposition,  the  defendant's 
counsel  cited  section  twelve,  article  eight  of  the  consti- 
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tiition,  and  chapter  fifteen,   section  three   Acts   1872-3,jjj,jjj^^^y^?/,gj.^j 
and  referred  to  section  three,  chapter  one  hundred  and       "^^ 
seventy-four.  Acts  1872-3,  as  an  "effort  of  Legislature  to      Kyf^ 
confer  jurisdiction,"  on  the  circuit  court. 

Before  this  Court  can  direct  the  writ  ol  prohibition  to 
issue  in  this  case,  it  must  first  determine  the  question 
whether  the  circuit  court  had  authority,  on  the  10th  day 
of  May,  1873,  to  award  a  writ  of  error  to  a  judgment 
of  the  county  court,  at  the  instance  of  the  State,  in  a 
prosecution  for  the  violation  of  a  law  relating  to  the  rev- 
enue. In  other  words,  before  this  court  can  direct  the 
writ  of  prohibition  to  issue,  it  must  be  satisfied,  fird,  that  at 
the  time  the  writ  of  error  issued,  such  writ  did  not  lie  for 
the  State  in  a  case  for  the  violation  of  a  law  relating  to  the 
revenue ;  or,  second,  that  the  circuit  court  had  no  authority 
to  grant  the  writ  of  error ;  and,  third,  that  after  revers- 
ing the  judgment  of  the  county  court,  the  circuit  court 
had  no  authority  to  docket  and  retain  jurisdiction  of  the 
case. 

That  the  case  is  one  for  a  violation  of  a  law  relating  to 
the  revenue,  has  not  been  disputed,  and  argument  would 
be  unnecessary  on  that  point  since  ScoWs  Case,  (10  Gratt. 
754  and  cases  there  cited)  ;  And  jurisdiction  has  been  ex- 
ercised in  such  a  case  from  the  time  of  Tcfi^s  Case,  (SLeigh. 
721),  up  to  the  present.  State  v.  Allen,  supra.  If  such 
jurisdiction  does  not  now  exist,  it  must  be  in  consequence 
of  some  positive  or  clearly  implied  inhibition  in  the  new 
constitution,  and  not  for  want  of  legislation.  Under 
the  Commonwealth,  the  General  Assembly,  by  the  amen- 
datory act  of  February  29th,  1828,  chap.  3,  sec.  4, 
acts  1828,  gave  the  right  of  appeal  to  the  Common- 
wealth "in  all  prosecutions  relating  to  the  revenue  laws;'' 
which  act  was  amended  at  the  next  session  by  the  act  of 
February  28th,  1829,  chap.  3,  sec.  2,  Acts  1829,  by 
giving  to  the  Commonwealth  "the  right  to  appeal,  or 
obtain  a  writ  of  error,"  in  such  cases.  Section  3,  chap. 
209,  Code  1849,  declared  the  writ  to  lie  for  the 
90 
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januaiy'\erm.^^"^*^^^°^v^^^t^^  "if  the  case  be  for  violation  of  a  law  re- 
Slate  lating  to  the  revenue;"  and  exactly  the  same  provision 
Kyie.  '^^  retained  in  the  Ck)de  of  1860,  chap.  209,  sec.  3. 
Such  we  find  to  have  been  the  legislation  of  the  Com- 
monwealth up  to  the  formation  of  this  State,  w^hen  it 
was  adopted  as  the  law  of  this  State  and  embodied  in  its 
Code  of  April  1st,  1869,  chap.  160,  sec.  3,  and  has  cer- 
tainly continued  to  be  the  law,  if  not  in  conflict  with  the 
constitution  that  went  into  force  "from  and  after  the 
fourth  Thursday  of  August,  1872,"  because  it  is  declared 
by  the  twelfth  section  of  the  schedule  to  the  constitu- 
tion, that,  "all  courts  of  justice  now  existing  shall  con- 
tinue with  their  present  jurisdiction,  and  be  held  as  now 
prescribed  by  law  until  the  judicial  system  established 
by  this  constitution  shall  go  into  efiect,  and  all  rights^ 
provisions,  actions,  claims  and  contracts  shall  remain 
and  continue  as  if  the  constitution  had  not  been  adopt- 
ed, except  so  far  as  the  same  may  be  affected  by  the  terms 
and  provisions  of  this  constitution,  when  it  shall  go  in- 
to effect." 

Having  shown  that  the  State  was  entitled  to  the  writ 
of  error  in  such  cases,  that  it  was  a  riglU  existing  at  the 
time  the  constitution  went  into  effect,  it  must  be  con- 
ceded that  the  right  still  exists,  unless  affected  by  the 
terms  and  provisions  of  the  constitution. 

We  arc  cited  to  section  twelve,  of  article  eight  of  the 
constitution,  for  the  terms  and  provisions  affecting  that 
right,  which  is  as  follows: 

"The  circuit  courts  shall  have  the  supervision  of  all 
proceedings  before  the  county  courts  and  other  inferior 
tribunals  by  mandarnvs,  prohibition,  ovceiiiorari.  They 
shall,  except  in  cases  confided  by  this  constitution  ex- 
clusively to  some  other  tribunal,  have  original  and  gen- 
eral jurisdiction  of  all  matters  pf  law  where  the  amount 
in  controversy,  exclusive  of  intei*est,  exceeds  fifty  dol- 
lars ;  in  cases  of  quo  taai'vantOf  habeas  corpus ,  manda»iu»f 
or  prohibition ;  and  in  all  cases  of  equity,  and  of  all  fel- 
onies and  misdemeanors,  they   shall  have  appellate  ju- 


OF   WEST  VIRGINIA,  715 


risdiction,  upon  petition  and  assignment  of  error,  in  ciffj^a\i&r^y%e 
cases  of  judgments,  decrees,  and  final  orders,  rendered  by  ^^~ 
the  county  court,  and  such  other  inferior  courts  of  record  ^yie. 
as  may  be  hereafter  established  by  law,  under  the  provis- 
ions of  this  article,  where  the  matter  in  controversy,  ex- 
clusive of  costs,  is  of  greater  value  or  amount  than  $20 ;  in 
controversies  respecting  the  title  or  boundary  of  lands,  the 
probate  of  wills,  the  appointmentor  qualification  of  a  per- 
sonal representative,  guardian,  committee  or  curator;  or 
concerning  a  mill,  road,  way,  ferry  or  landing,  or  the  right 
of  a  corporation  or  county  to  levy  tolls  or  taxes ;  and  also 
in  cases  of  habeas  carpus,  quo  warranto,  prohibition,  and 
certiorari,  and  in  cases  involving  freedom,  or  the  consti- 
tutionality of  a  law;  and  in  all  cases  of  conviction  under 
criminal  prosecutions  in  mid  co  art.  It  shall  have  siich  other 
originxd  jumsdiction  as  may  be  prescribed  by  law?^ 

Upon  the  principle  that  the  expreasion  of  one  thing 
is  the  exclusion  of  another,  the  maxim  being :  Empressio 
unius  est  ejjcdusio  alterius,  it  seems  to  me  the  language  of 
the  twelfth  section  would  indicate,  if  taken  by  itself,  an 
intention  on  the  part  of  the  framers  of  the  constitution, 
and  of  the  people,  when  they  adopted  it,  to  be  a  limit- 
ation upon  the  jurisdiction  of  the  circuit  court,  as  to  ap- 
pellate powers. 

It  declares  that  the  circuit  courts  shall  have  the 
supervision  of  aU  proceedings  before  the  county  courts 
and  other  inferior  tribunals,  by  mandamus,  prohibition 
or  certiorari.  It  declares  certain  original  and  general 
jurisdiction  in  unmistakable  terms.  It  confers  appellate 
jurisdiction,  specifically,  in  all  cases  of  judgments,  de- 
crees and  final  orders  rendered  by  the  county  courts,  and 
such  other  inferior  courts  of  record  as  may  be  established 
by  law,  under  the  provisions  of  article  eighth,  in  the  fol- 
lowing classes  of  cases : 

First.  Where  the  matter  in  controversy,  exclusive  of 
costs,  is  of  greater  value  or  amount  than  $20. 

Second.  In  controversies  respecting  the  title  or  bound- 
aries of  land. 


rtn. 
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J^nuaJ^Teroi.       ^/«>^-    ProbatC  of  wills. 

suite  Fourth.  Appointment  or  qualification    of  a  personal 

Kyie.       representative,  guardian,  committee  or  curator. 

Fifth,  Concerning  a  mill,  road,  way,  ferry  or  landing. 

Sixth,  The  right  of  a  corporation  or  county  to  levy 
tolls  or  taxes. 

Seventh.  In  habeas  corpus,  quo  warranto,  prohibition 
and  certiorari. 

Eighth.  In  eases  involving  freedom. 

Ninth.  In  cases  involviugr  the  constitutionalitv  of  a 
law. 

Tenth.  In  all  cases  of  conviction  under  criminal  prose- 
cutions in  said  court. 

Had  the  twelfth  section  stopped  with  this  declaration 
of  original  and  appellate  jurisdiction,  there  would  have 
been  comparatively  little  difficulty  in  holding  that  the 
Legislature  would  have  been  unrestricted  in  conferring 
upon  the  circuit  court  other  original  and  appellate  juris- 
diction. But,  if  taken  by  itself,  it  seems  to  me,  the  la.st 
clause  of  the  section  would  indicate  an  intention  to  re- 
strict the  appellate  jurisdiction  to  the  ten  classes  just  des- 
ignated, because,  it  declares  the  circuit  courts,  "shall 
have  such  other  original  ju/risdiction  as  may  be  prescribed 
bylaw."  I  am  tully  impressed  with  the  force  of  this 
view  upon  the  examination  of  the  provisions  of  the  for- 
mer constitutions. 

The  constitution  of  1776  was  silent  upon  the  question 
of  the  jurisdiction  of  the  courts.  The  General  Assem- 
bly, was,  therefore,  like  the  parliament  in  that  respect, 
possessed  of  plenary  power,  and  gave  to  the  courts  such 
jurisdiction  as  it  deemed  proper. 

The  amended  constitution  of  1830,  article  five,  section 
one,  declared  that  the  jurisdiction  of  the  courts,  "shall 
be  regulated  by  laxoJ^ 

The  constitution  of  1851,  article  six,  section  one,  de- 
clared, that  the  jurisdiction,  except  so  far  as  conferred 
by    the    constitution,  " shall  be  regulated  by  law. ^^ 
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The   constitution  of  1863,  article  six,  section  six,  afterj^^^j^J^^^j^^, 
prescribing  certain  original  and   general  and  appellate       '^^ 
jurisdiction  for  the  circuit  courts,  declared:     '^ They  shall      ^y\^ 
also  have  siich  other  jurisdiction,  whether  supervisory,  orig- 
inal, appellate,  or  concurrent  as  may  be  prescribed  by  law.'^ 

From  this  comparison  of  the  constitutions  it  is  appar- 
ent that  the  Legislature  was  not  inhibited  from  confer- 
ring upon  the  circuit  courts  other  appellate  jurisdiction 
not  inconsistent  with  that  prescribed  by  the  constitu- 
tions prior  to  the  new  constitution.  It  was  a  right  that 
existed  to  the  Legislature  either  by  positive  declaration, 
or  by  implication. 

It  is,  therefore,  argued,  that  the  last  clause  of  the 
twelfth  section,  eighth  article  of  the  present  constitu- 
tion, which  supplants  the  clause  of  section  six,  article  six, 
Constitution  1863,  above  quoted,  is  a  limit  to  the  legisla- 
tive will  and  power,  and  that  the  legislature  should  not 
confer  upon  the  circuit  court  other  appellate  jurisdiction 
than  that  prescribed  so  specifically  by  the  twelfth  sec- 
tion. That  if  such  was  not  the  intention,  why  not  have 
retained  the  language  of  the  old  constitution,  or,  at  least, 
have  said,  ^^ Such  other  original  and  appellate  jurisdiction 
as  may  be  prescribed  by  lau\'^ 

Notwithstanding,  that  view  of  the  question  is  one  of 
great  weight,  and  would  be  conclusive  if  we  were  to  con- 
strue the  twelfth  section  by  itself:  we  must  decide  to 
the  contrary,  or  create  an  anomaly. 

It  was  holden  in  State  r.  Allen,  supra,  that  "A  writ  of 
error  lies  for  the  State  from  the  Supreme  Court  of  Ap- 
peals, to  a  judgment  of  the  circuit  court,  if  the  case  be  for 
the  violation  of  a  law  relating  to  the  revenue."  That 
decision  was  made  under  a  construction  of  the  third  sec- 
tion, eighth  article  of  the  constitution  (which  conferred 
appellate  jurisdiction  upon  the  Supreme  Court  from 
judgments  of  the  circuit  court).  The  Judge,  in  delivering 
the  opinion  in  that  case,  said  :  "It  is  obvious,  that  in  cases 
of  prosecutions  for  violations  of  laws  relating  to  the  rev- 
enue, it  is  preeminently  just,  and  proper,  that  the  State 
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january"*Term.'*=^'^^"^^^  liave  8uch  appellate  right,  a5  claimed  for  it  in  this 

case.     Its  revenue  is  its  support,  and  if  crippled  in  that 

V.  respect,  it  is  possible  for  combinations  to  defraud,  if  not 
impoverish,  the  treasury,  and  yet  go  unpunished.  For 
nearly  half  a  century  it  has  been  the  policy  of  the  legis- 
lative body  to  protect  the  State  in  that  respect.  Such 
was  the  wisdom  of  the  many  able  representatives  and 
statesmen,  who  undoubtedly  deliberated  well  upon  the 
subject,  and  I  cannot  believe  that  the  framers  of  the 
present  constitution  intended  a  different  policy." 

As  the  county  court  has  concurrent  original  jurisdic- 
tion with  the  circuit  court  in  such  cases,  and  as  it  has 
been  decided  that  "the  writ  lies  for  the  State,  in  such 
cases,  to  the  judgment  of  the  circuit  court  from  the  Su- 
preme court  of  Appeals,"  it  is  not  reasonable  to  suppose 
that  the  framers  of  the  constitution  intended  that  the 
writ  should  not  lie  for  the  State,  in  the  same  class  of 
cases,  to  the  judgment  of  the  county  court  from  the  cir- 
cuit court.  It  certainly  would  be  an  anomaly,  in  the  ju- 
diciary, to  confer  upon  two  tribunals  concurrent  original 
jurisdiction,  in  a  certain  class  of  cases,  and  yet,  cut  off  the 
right  of  appeal  from  one,  whilst  it  is  open  from  the  other. 

The  legislative  department,  in  amending  and  re-en- 
acting the  third  section  of  chapter  one  hundred  and 
sixty  of  the  Code  of  1868,  and  the  Executive  in  ap- 
proving that  act,  chapter  one  hundred  and  seventy-tour, 
section  three,  acts  1872-3,  have  undoubtedly  given  the 
same  construction  to  the  said  twelfth  section.  We 
should  not  be  contra. 

Therefore,  upon  the  principle  so  often  adjudicated, 
that  in  construing  a  part  of  the  constitution,  "the  whole 
is  to  be  examined  with  a  view  of  arriving  at  the  true  in- 
tention of  each  part,"  and  for  the  reasons  foregoing,  I 
am  of  opinion  that  a  writ  of  error  lies  for  the  State  from 
the  circuit  court  to  a  judgment  of  the  county  court,  if 
the  case  be  for  the  violation  of  a  law  relating  to  the 
revenue. 
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The  case  now  under  consideration  is  clearly  of  thatj^^^^j^j^J.^'^^,^ 
<!lass,  and  the  circuit  court  had  the  right   to  grant  the       ^^ 
writ  of  error;    and    having   thus  obtained  jurisdiction,       ^^\^ 
the  statute,  chapter  seventeen,  section  twenty-two,  acts 
1872-3,  is  peremptory,  that  the  circuit  court  shall  retain 
the   case  and  there    proceed    in  it,   "unless  by  consent 
of  the  parties,  or  for  good   cause   shown,   the   appellate 
court  direct  otherwise." 

Under  the  application  for  the  writ  of  prohibition,  we  can 
Bot  consider  the  question,  whether  the  circuit  court  erred 
or  not  in  overruling  and  reversing  the  judgment  ot  the 
county  court.  That  question  is  one  proper  on  a  writ  of 
error,  but  not  on  prohibition. 

I  am  of  opinion,  therefore,  that  the  writ  of  prohibi- 
tion does  not  lie  in  this  case,  and  that  the  petition  there- 
for should  be  dismissed  with  costs,  and  the  rule  hereto- 
fore granted  should  be  discharged,  and  the  writ  of  pro- 
hibition refused. 

The  other  Judges  concurred. 

Writ  of  Pkohibition  Denied. 
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State  v.  Cain. 


March  4,  1875. 


8 
S7 


n 

8 
49 


720 
201 

720 
780 


8  720 
61108 


8 
62 


720| 


1S..».         I.  An  indictment  \vi\s  found  by  the  ijrand  lurv  nttendiajj  the  circuit 
J.inuarv   Teriu.  ..  ^.-      ,  *      .      \.v  ,      ,      '    *   ,  ?«-. 
court  ot  AVood  county,  on  the  10th  da v  of  June,   18j4,  a^tin^t 

John  Cain,  in  these  words,  to-wit: 

••State  of  West  Virginia,  Wood  county,  to-wit: 

In  the  circuit  court  of  said  count  v. 
The  jurors  of  the  State  of  West  Virginia,  in  and  for  the  body 
of  the  rounty  of  Wood,  and  now  attending  the  said  court,  up^m 
their  oaths  present,  that  John  Cain,  on  the  first  day  of  December. 
A.  D.  one  thousand  eight  hundred  and  seventy  three,  in  the  said 
county,  unUiwfully  did  sell  and  turnijjh  to  Michael  Toole,  spirit- 
uous liquors,  wine,  porter,  ale,  beer,  and  drinks  of  like  natun\on 
Sunday,  contrary  to  the  form  of  the  statute,  in  such  cases,  made 
and  provided,  and  againit  the  peace  and  dignity  of  the  State.'* 
Held.  That  said  indictment  is  not  good,  after  verdict,  upon  a 
motion  in  arrest  of  judgment,  under  any  statute  of  West  Vir- 
ginia. 

2.  Statutes  which  amend  ea<?h  other  by  implication,  are  not  within  the 
provision  of  section  thirty  of  the  sixth  article  of  the  constitution, 
and  it  is  not  essential  that  they  even  refer  to  the  acts,  or  section, 
which,  by  implication,  they  amend. 

3.  The  first  section  of  chapter  ninety-nine  of  the  acts  of  the  Legisla- 
ture, of  1872,  in  connection  with  section  seven  of  said  chapter,  so 
far  as  it  proscribes  the  penalty  for  violating  said  llrst  section  of 
the  said  act  of  the  Legislature,  and  so  far  as  it  forbids  the  sale, 
without  a  license,  of  intoxicating  liquors  to  be  drank  in,  upon,  or 
about,  the  building  or  premises  where  sold,  or  to  be  drank  in  any 
adjoining  room,  building  or  premises,  (»r  other  place  of  public  re- 
sort connected  with  said  building,  that  far  and  to  that  extent  op- 
erates a  repeal  of  the  provisions  of  said  first  section  of  chapter 
thirty-two  of  the  Code,  of  18(58,  and  no  further  ;  and  that  as  to  all 
sales  of  spirituous  liquors  or  other  liquors  or  drinks   whether  by 
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wholesale  or  retnil,   which   aro  forbidden  to  be  made  by  the  11  rat         1875. 

section  of  said  chapter  thirt^^-two,  without  a  license  for  the  pur- '. 

poses  or  uses-  not  specified  in  the  first  section  of  said  chapter  ninety-  ®*^** 
nine  of  the  acts  of  the  Let^islature  of  1872-3,  the  first  section  of  Cain, 
said  chapter  thirty-two  of  the  Code,  still  remains  in  force. 

Writ  of  error  operating  as  a  supersedeas  to  a  judgment 
of  the  circuit  court  of  Wood  county,  rendered  on  the  3d 
day  of  July  1874,  in  a  cause  therein  then  pending  on  an 
indictment  against  John  Cain.  The  cause  reaches  this 
Court  by  petition  of  the  respondent,  Cain. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Walter  S.  Sands  for  the  ap|>ellant. 
Attorney- General  Mathews  for  the  State. 

Haymond,  PrIisident. 

On  the  1st  day  of  December  1873,  the  grand  jury  of 
the  circuit  court  of  the  county  of  Wood  found  an  indict- 
ment  against  the  defendant  (John  Cain),  which  is  in 
these  words,  viz:  **State  of  West  Virginia,  Wood  coun- 
ty, to-wit:  in  the  circuit  court  of  said  county.  The  ju- 
rors of  the  State  of  West  Virginia,  in  and  for  the  body 
of  the  county  of  Wood,  and  now  attending  the  said 
court,  upon  their  oaths  present,  that  John  Cain,  on  the 
first  day  of  December,  A.  D.  one  thousand  eight  hun- 
dred and  seventy-three,  in  the  said  county,  unlawfully 
did  sell  and  furnish  to  Michael  Toole  spirituous  liquors, 
wine,  porter,  ale,  beer  and  drinks  of  like  nature,  on  Sun- 
day, contrary  to  the  form  of  tlie  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  State." 

Afterwards,  at  the  June  term,  1S74,  of  said  court,  the 
defendant  appeared  and  filed  his  plea  of  not  guilty  to 
the  indictment,  upon  which  plea  issue  was  duly  joined* 

On  the  8th  day  of  June  1874,  a  jury  was  duly  em- 
paneled and  sworn  to  try  the  issue  joined,  &c.,  in  said 
case,  and  on  the  next  day  the  ]xxt\  rendered  their  ver- 
dict of  guilty  against  the  defendant,  and  fixed  his  fine  at 
fiflv  dollars. 

yi 


722  SUPREME   COURT  OF  ATPEALS 

januaif '%erm.  ^"  *^^  "^^  ^'^7  ^^  J^^lv?  1874,  and  bcforc  judirment  was 
^^^  rendered  upon  the  verdict,  the  defendant,  by  his  attor- 
Ciu'n.  °®y>  Kioved  the  court  in  arrest  of  judgment  upon  said 
verdict  upon  the  ground  of  defects  in  the  indictment, 
and  other  reasons  hereinafter  stated,  but  the  court  over- 
ruled the  motion  and  rendered  judgment  against  the  de- 
fendant, for  the  fine  and  costs.  The  defendant  excepted 
to  the  judgment  of  the  court  in  overruling  his  motion  in 
arrest  of  judgment.  The  bill  of  exception  filed  io  the 
cause  states  the  grounds  upon  which  defendant  asked 
the  court  to  arrest  judgment  upon  the  verdict  as  follows, 
viz: 

First,  Because  the  indictment  does  not  charge  an  of- 
fense against  any  statute  of  the  Stiite  in  force  at  the  time 
the  same  was  found,  or  at  the  time  the  alleged  of- 
fense therein  is  charged  or  proved  to  have  been  com- 
mitted, it  not  being  charged  in  the  indictment  that  the 
defendant  sold  the  liquor  therein  mentioned  without  a 
State  license  therefor  at  the  time  as  required  by  sections 
first  and  second  of  chapter  thirty-two  of  the  code  of  West 
Virginia,  or  that  the  defendant  had  violated  any  of  the 
conditions  of  a  bond  required  of  persons  procuring  li- 
censes by  section  twelve  of  chapter  thirty-two,  of  the 
code  of  West  Virginia. 

Second.  Because  the  provisions  of  chapter  ninety-nine 
of  the  acts  of  the  Legislature  of  West  Virginia,  jiassed 
April  4,  1873,  entitled  "An  act  to  provide  against  the 
evils  resulting  from  the  saleof  intoxicating  liquors  in  the 
State  of  West  Virginia,^'  operate  as  a  repeal  by  impli- 
cation of  so  much  of  chapter  thirty-tw'O  of  the  code  of 
West  Virginia  as  pertains  to  the  sale  of  intoxicating  liq- 
uors, and  there  was,  therefore,  no  statute  in  force  at  the 
time  of  the  commission  of  the  offense  as  laid  in  the  in- 
dictment, or  at  the  time  the  alleged  offense  charged  in  the 
indictment  was  proved  to  have  been  committed,  prohib- 
iting or  punishing  the  sale  of  intoxicating  liquors  on 
Sundav. 
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Tliinl.  Because  the  indictment  does  not  set  out  the  par-j^^^^j^^'^rp^j^ 
ticular   place   in    the   county   of  Wood  where  the  sale       £^ 
therein  charged  was  committed.  (.Jip 

This  case  is  now  before  us  upon  a  writ  of  error  ob- 
tained by  the  defendant  from  this  Court.  The  evidence 
or  facts  proved  are  not  certified  in  any  form,  and  do  not 
appear  in  the  record,  and  we  cannot  see  or  know  what 
was  proved  at  the  trial.  There  was  no  demurrer  to  or 
motion  made  to  quash  the  indictment.  The  question  now 
to  be  determined  by  this  Court  is,  does  the  indictment 
charge  the  defendant,Cain,  with  an  indictjible  offense,  or  in 
other  words  do  the  charges  contained  in  the  indictment 
amount,  in  a  legal  sense,  to  a  violation  ol  any  statute  of 
West  Virginia.  Owing  to  the  confused  state  of  the  legis- 
lation upon  the  subject  of  selling  "spirituous  liquors,"  &c., 
and  "intoxicating  liquors,"  without  a  license  at  the  time 
the  indictment  was  found,  and  for  some  time  before,  the 
question  to  be  determined  is  very  difficult  of  satisfactory 
solution.  That  the  question  is  of  the  deepest  inter- 
est and  importance,  is  apparent.  In  order  to  arrive  at 
a  correct  conclusion  of  the  question  before  us,  it  is  indis- 
pensable that  the  constitution  of  the  State  and  the  legis- 
lation bearing  upon  the  subject  shall  be  brought  in  re- 
view and  considered. 

The  thirtieth  section  of  the  sixth  article  of  the  con- 
stitution of  the  State  provides  that  "no  law  shall  be  re- 
vised, or  amended,  by  reference  to  its  title  only,  but  the 
law  revised,  or  section  amended  shall  be  inserted  at  large 
in  the  new  act." 

The  first  section  of  chapter  thirty-two  of  the  Code  of 
18G8  was  in  force  at  the  adoption  of  the  Constitution 
and  at  the  finding  of  the  indictment,  unless  it  was  re- 
pealed by  legislative  enactment  after  the  adoption  of  the 
Constitution  and  before  the  finding  of  the  indictment,  and 
provides  that  "No  person  without  a  State  license  there- 
for shall  keep  a  hotel  or  tavern,  or  furnish  drinks  or  re- 
freshments at  a  public  theatre,  or  sell,  offer,  or  expose 
for  sale,  at  wholesale  or  retail,  spirituous   liquors,   -wine, 
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januai>'%erni.P^^'^®^>  ale,  OF  beer,  OF  any  drink  of  a  like  nature;  and 
^^  the  sale  or  delivery  of  a  less  quantity  than  five  gallons 
cJi„.  at  any  one  time  shall  be  deemed  a  sale  thereof  at  retail. 
And  all  mixtures  or  preparations  known  as  'bitters*  or 
otherwise,  which  will  produce  intoxication,  whether 
they  be  patented  or  not,  shall  be  deemed  spirituous  li- 
quors  within  the  meaning  of  this  section." 

The  third  section  of  same  chapter  provides  that  any 
person  violating  the  said  first  section  shall  forfeit  not  le^^s 
than  ten  nor  more  than  one  hundred  dollars. 

The  fourth  section  of  the  same  chapter  provides  that 
said  chapter  shall  not  be  construed  to  require  any  per- 
son having  license  to  sell  spirituous  liquors  or  wine  at 
retail  to  obtain  another  license  to  §ell  porter,  ale,  or  beer, 
or  any  drink  of  like  nature,  at  the  same  place  ;  or  to 
prohibit  a  druggist  from  selling  without  license,  alcohol, 
spirituous  liquors,  or  wdne,  in  good  faith  for  medical  or 
manufacturing  j)urposes.  And  in  any  prosecution 
against  a  druggist  for  selling  alcohol,  spirituous  liquors,  or 
wine,  without  a  license  therefor,  if  the  sale  be  proved,  it 
shall  be  presumed  that  siich  sale  was  in  violation  of  this 
section  unless  the  contrary  be  shown. 

The  seventh  section  of  the  same  chapter  provides  that 
"The  State  license  mentioned  in  the  first  section  shall  be 
issued  only  Avhen  authorized  by  the  board  of  super visi>rs 
of  the  county,  except  that  when  the  act,  occujxition,  or 
business  for  which  such  State  license  is  necessary  is  to 
be  done  or  carried  on  in  a  city,  village  or  to^vn,  the  li- 
cense shall  be  issued  only  when  authorized  under  the 
charter  of  said  city,  village,  or  town,  by  the  council 
thereof." 

The  twelfth  section  of  same  chapter  provides,  "Xor 
shall  the  board  of  supervisors,  or  city,  village,  or  town 
council,  authorize  any  license  to  sell  spirituous  liquors, 
wine,  porter,  ale,  beer,  or  drink  of  like  nature,  until 
the  applicant  shall  have  given  bond,  with  security,  to  be 
approved  by  the  board  or  council,  in  the  penalty  of  five 
hundred  dollars,  conditioned  that  he  will  not  j)ermitany 
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person  to  drink  to  intoxication  on  any  premises  un-j^^j^^J^'*^^,^ 
cicr  the  control  of  such  applicant;  and  will  not  sell  or~ 
iurnish  any  intoxicating  drink  to  any  person  who  is  in- 
toxicated at  the  tirae,  or  who  is  known  to  him  to  have 
the  habit  of  drinking  to  intoxication,  or  who  is  under 
the  age  of  twenty-one  years  ;  and  that  he  will  not  sell  or 
furnish  such  drink  to  any  person  on  Sunday.  Every 
person  violating  any  of  the  conditions  of  the  said  bond 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  there- 
of shall  be  fined  for  each  offense  not  less  than  ten  nor 
more  than  one  hundred  dollars.  And  he  and  his  sureties 
shall  be  liable  in  a  suit  or  suits  thereon  for  every  such 
fine  and  costs  until  the  penalty  of  the  said  bond  is  ex- 
hausted." 

The  thirteenth  section  of  the  chapter  provides  that  : 
^' Every  justice,  upon  information,  made  under  oath  or 
affirmation,  that  any  ])erson  is  selling,  or  offering  or  ex- 
posing for  sale  spirituous  liquors,  wine,  porter,  ale,  beer, 
or  drink  of  like  nature,  contrary  to  the  provisions  of 
this  chapter,  whether  such  person  have  a  license  or  not, 
shall  issue  his  warrant  requiring  the  person  suspected  to 
be  brought  before  him   for  examination,"  &c. 

The  fourteenth  section  provides  that  the  board  or 
council  who  authorized  any  license  mentioned  in  the 
first   section  may    revoke  the  same  upon  petition,  &c. 

The  fifteenth  section  provides  that :  "Every  certifi- 
<;ate  issued  by  an  assessor  as  aforesaid,  if  it  be  to  author- 
ize the  keeping  of  a  hotel- or  tavern,  or  a  bowling  alley, 
billiard  table  or  bagatelle,  or  any  table  of  like  kind, 
shall  specify  the  house  in  which  it  is  to  be  kept ;  and  to  keep 
the  same  in  a  different  place  shall  be  deemed  a  violation 
of  this  chapter.  Every  certificate  to  sell  at  wholesale  or 
retail  spirituous  liquors,  wine,  porter,  ale,  or  beer,  or 
any  drink  of  a  like  nature,  or  to  furnish  drinks  or  re- 
freshments at  a  public  theatre,  shall  specifv'  the  house 
where  they  are  to  be  sold,  and  a  sale  at  any  other  place 
shall  be  held  to  be  a  sale  without  license.     Other  licenses 
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jinnaJy"'\erin.^^^l^  ^®  deemed  co-cxtensive  with    the   county,  but  of 
"^^       no  effect  beyond  the  limits  of  the  county." 
Q^n  The  sixteenth    section    provides   for  the  transfer  of  a 

State  license,    which  is  limited  to  a  particular  house,  to 
another  place,  &c. 

The  seventeenth  section  provides  for  the  assignment 
of  the  license  mentioned  in  the  first  section  to  another, 
under  certain  restrictions,  &c. 

This  was  substantially  the  condition  of  the  legislation 
upon  the  subject  of  the  sale  of  spirituous  liquors,  &c, 
at  the  time  the  present  constitution  was  adopted  and  took 
effect,  which  was  on  the  2 2d  day  of  August,  1872. 

The  first  Legislature  that  convened  under  this  consti- 
tution commenced  its  session  in  November,  1872,  and  on 
the  4th  day  of  April,  1873,  it  passed  an  act  entitled,  "An 
act  to  provide  against  the  evils  resulting  from  the  sale 
of  intoxicating  liquors  in  the  State  of  West  Virginia." 
This  act  is  chapter  ninety-nine  of  the  acts  of  the  Legis- 
lature of  1872  and  1873. 

The  first  section  of  this  chapter  provides  that  "it  shall 
be  unlawful  for  any  person  or  persons,  by  agent  or  oth- 
erwise, without  first  having  obtained  a  license  therefor, 
to  sell,  in  any  quantity,  intoxicating  liquors  to  be  drank 
in,  upon,  or  about  the  building  or  premises  where  sold, 
or  to  sell  such  intoxicating  liquors  to  be  drank  in  any 
adjoining  room,  building  or  premises,  or  other  place  of 
public  resort  connected  with  said  building:  Provided, 
that  no  person  shall  be  grantetl  a  license  to  sell  or  give 
away  any  intoxicating  liquors  without  first  giving  a  bond 
to  the  municipality  or  authority  authorized  by  law  to 
grant  licenses,  which  bond  shall  be  made  payable  to  *the 
State  of  West  Virginia,'  and  be  in  the  penal  sum  of  not 
less  than  three  thousand  dollars,  and  in  the  discretion  of 
the  court  maj'  exceed  that  sum,  with  at  least  two  good 
and  sufficient  securities,  who  shall  be  free  holders  and 
residents  of  the  county,  conditioned  that  they  will  pay 
all  damages  to  any  person  or  persons  which  may  be  in- 
flicted upon  them,  either  in  person  or  property,  or  means 
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of  support,   by    reason   of  the  person  so  obtaining  a  li-jaauary"'Term. 
cense,  selling  or  giving  away  intoxicating   liquors;  and       '^'^ 
such  bond    may  be  sued  and  recovered  upon  for  the  use       (^j,, 
of  any  person  or  persons   or  their  legal  representatives, 
who  may  be  injured  by  reason  of  the  selling  of  intoxi- 
cating  liquors   by    the  person  or  his  agent  so  obtaining 
the  license." 

The  second  section  of  said  chapter  provides  "it 
shall  be  unlawful  for  any  person  or  persons,  by  agent  or 
otherwise,  to  sell  intoxicating  liquors  behind  screens, 
'frosted'  windows,  or  any  other  device  designed  or  in- 
tended to  protect  the  seller  or  buyer  from  public  obser- 
vation." 

The  third  section  provides  that  "it  shall  be  unlawful 
for  any  person  or  persons,  by  agent  or  otherwise,  to  sell 
intoxicating  liquors  to  minors,  unless  upon  the  written 
order  of  their  parents,  guardians  or  family  physicians,  or 
to  persons  intoxicated,  or  to  persons  who  are  in  the  habit 
of  getting  intoxicated." 

The  fourth  section  provides  that  "All  cases  where  in- 
toxicating liquors  are  sold  in  violation  of  this  act,  shall 
be  taken,  held  and  declared  to  be  common  nuisances, 
and  all  rooms,  taverns,  eating  houses,  bazaars,  restaurants, 
drug  stores,  groceries,  coffee  houses,  cellars,  or  other 
places  of  public  resort,  wherein  intoxicating  liquors  are 
sold  in  violation  of  this  act,  shall  be  shut  up,  and  abated 
as  public  nuisances,  upon  the  conviction  of  the  keeper 
thereof,  and  shall  be  punished  as  herein  provided." 

The  fifth  section  provides  that  "every  person  who  shall, 
by  the  sale  of  intoxicating  liquors,  with  or  without  a 
license,  cause  the  intoxication  of  any  other  person,  shall 
be  liable  for  and  compelled  to  pay  a  reasonable  com- 
pensation to  any  person  who  may  take  charge  of  and 
provide  for  such  intoxicated  person,  and  four  dollars 
per  day  in  addition  thereto  for  every  day  such  intoxi- 
cated person  shall  be  kept  in  consequence  of  such  in- 
toxication, which  sums  may  be  recovered  in  an  action 
of  debt  before  any  court  of  justice  having  competent  ju- 
risdiction. 
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januaiy'\erin.  "^^^  ^^^^'^  sectioD  provides  that  "cverv  husband,  wife, 
"  ^^  child,  parent,  guardian,  employer,  or  other  person  who 
(^>jj  shall  be  injured  in  person  or  property,  or  means  of  sup- 
port by  any  intoxicated  person,  or  in  consequence  of  the 
intoxication,  habitual  or  otherwise,  of  any  person,  shall 
have  a  right  of  action  in  his  or  her  name,  severally  or 
jointly,  against  any  person  who  shall,  by  selling  or  giv- 
ing intoxicating  liquors,  have  caused  the  intoxication  in 
whole  or  in  part,  of  such  |>erson  or  persons,  &c." 

The  seventh  section  provides  that  *'for  every  violation 
of  the  provisions  of  the  first,  second  and  third  sections 
of  this  act,  every  person  offending  shall  forfeit  and 
pay  a  fine  of  not  less  than  twenty  dollars^  nor  more  than 
one  hundred  dollars,  and  be  imprisoned  in  the  jail  of  the 
county  not  less  than  ten  days,  nor  more  than  thirty  days, 
and  pay  the  costs  of  prosecution,  &c." 

The  eighth  section  provides  that :  "The  giving  away 
of  intoxicating  liquors,  or  other  shift  or  device,  to  evade 
the  provisions  of  this  act,  shall  be  deemed  and  held  to  be 
an  unlawful  selling  within  the  provisions  of  this  act." 

The  ninth  section  provides  that:  "For  the  payment  of 
all  fines,  costs  and  damages  assessed  against  any  person 
or  persons,  in  consequence  of  the  sale  of  intoxicating 
liquors  as  provided  in  section  six  of  this  act,  the  real 
estate  and  personal  property  of  such  person  or  j^ersons  of 
every  kind  shall  be  liable,  and  such  fines,  costs  and  dam- 
ages shall  be  a  lien  upon  such  real  estate  until  paid." 

The  tenth  and  last  section  of  the  act  provides  that  : 
^'The  penalty  and  imprisonment  mentioned  in  the 
seventh  section  of  this  act,  mav  be  enforced  bv  indict- 
ment  in  any  court  of  record  having  criminal  jurisdic- 
tion ;  and  all  pecuniary  fines  or  penalties  provided  in 
any  of  the  sections  ot  this  act  (except  the  fifth  and  sixth) 
may  be  enforced  and  prosecuted  for  before  any  justice 
of  the  peace  of  the  proper  county  in  an  action  of  debt  in 
the  name  of  the  State  of  West  Virginia,  as  plaintiff*;  and 
in  case  of  conviction  the  offender  shall  be  committed  to 
the  jail  of  the  county  until    the  judgments  and  costs  are 
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fully  paid ;  and  the  justice  or  court  in  which  tlic  convic-j^j^^^J^^^^^^^ 
lion  is  had  shall  issue  a  writ  of  capias  ad  aatisfaeiendum- 
therefor;  and  justices  of  the  peace  shall  also  have  jur- 
isdiction of  all  actions  arising  under  the  fourth  and  fifth 
sections  of  this  act,  where  the  amount  in  controversy 
does  not  exceed  one  hundred  dollars,  such  actions  to  be 
prosecuted  in  the  nameof  ihe  party  injured  or  entitled 
to  the  debt  or  damages  provided  for  in  said  sections." 
This  act  does  not  in  its  title  or  body  expressly  refer  to, 
or  profess  to  amend  said  chapter  thirty-two  of  the  code 
or  any  section  thereof,  or  to  repeal  said  chapter  or  any 
part  thereof.  It  does  not  prohibit  the  sale  of  intoxica- 
ting liquors  on  Sunday  more  than  any  other  day  of  the 
week.  The  first  section  of  said  act  it  will  be  observed 
does  not  prohibit  the  sale  of  intoxicating  liquors  to  be 
carried  away  from  the  place  of  sale,  but  only  prohibits 
the  ^ale,  without  a  license  therefor,  in  any  quantity,  in- 
toxicating liquors  to  be  drank  in,  upon,  or  about  the 
building  or  premises  where  sold,  or  to  sell  such  intoxi- 
cating liquors  to  be  drank  in  an  adjoining  room,  build- 
ing or  premises,  or  other  place  of  public  resort  con- 
nected with  said  building. 

By  reference  to  the  first  section  ot  the  thirty-second 
chapter  of  the  code  it  will  be  seen  that,  that  section  is 
much  more  comprehensive  in  its  character  as  to  selling 
spirituous  liquors,  &c. — it  does  not  confine  itself  to  the 
place  wliere  sold,  <S:c.,  and  it  includes  sales  by  wholesale 
and  retail  and  other  thinojs  not  covered  bv  the  first  sec- 
tion  of  said  chapter  ninety-nine,  or  any  other  section 
thereof.  No  part  of  said  chapter  ninety-nine,  contains 
any  provision  in  relation  to  sales  of  intoxicating  liquors 
V)y  druggists  and  others  as  specified  in  section  four  of 
said  chapter  thirty-two.  The  penalty  and  punishment 
for  violating  section  one  of  said  chapter  ninety -nine,  is 
greater  than  the  penalty  for  violating  the  first  section  of 
said  chapter  thirty-two,  imprisonment  is  added  to  the  fine 
and  the  minimum  fine  is  increased  from    ?10  to    $20. 

All  the  acts  prohibited  bv  the  condition  of  the  bond 
92 
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jaim»r^v\erin.*^^  *'^®  seUcr  prescribed  by  the  twelfth  section,  are  pro- 
— -  -  hibited  and  provided  against  with  perhaps  greater 
qJjq  stringency  by  the  third  section  of  chapter  ninety-nine, 
except  selling  intoxicating  liquors  on  Sunday,  and  the 
minimum  fine  for  the  acts  prohibited  by  said  third 
section  is  increased  from  $10  provided  in  the  said 
twelfth  section  to  $20,  and  imprisonment  is  added. 
The  words  "intoxicating  liquors"  employed  in  said 
chapter  ninety-nine  is  more  comprehensive  in  its  mean- 
ing than  the  words  "spirituous  liquors"  employed  in  the 
first  section  of  said  chapter,  but  they  may  not  compre- 
hend all  the  drinks  or    bitters   covered  by  the  first  sec- 

w 

tion  of  chapter  thirty-two.  The  board  of  supervisors 
was  abolished  by  the  constitution  of  1872,  and  the 
twelfth  section  of  said  chapter  thirty-two  therefore  be- 
came and  remained  ,  inoperative  as  to  the  board  of  su- 
pervisors, for  want  of  a  tribunal  authorized  to  execute 
it,  or  act  under  it  in  place  of  the  board  of  supervi- 
sors, unless  it  can  be  maintained  that  the  county 
court,  by  authority  of  law,  takes  the  place  of  the 
board  of  supervisors  in  the  twelfth  section.  Stat- 
utes which  amend  others  by  implication  are  not  with- 
in the  provision  of  section  thirty  of  the  sixth  article  of 
the  constitution  which  I  have  quoted  ;  and  it  is  not  es- 
sential that  they  even  refer  to  the  acts  or  sections  which,, 
by  implication,  they  amend.  Cooley  on  Con.  Lim.,  162, 
and  the  numerous  decisions  there  cited  in  note  1.  Sedg- 
wick on  Stat,  and  Con.  Jjaw,  pages  125,  126  and  127,. 
says :  "It  has  been  repeatedly  declared  that  every  statute 
is,  by  implication,  a  repeal  of  all  prior  statutes,  so  far  as 
it  is  contrary  and  repugnant  thereto,  and  that  without 
any  repealing  clause ;  and,  on  this  principle,  when  an 
act  prohibited  an  unlicensed  person  from  selling  rum 
under  a  penalty  of  twenty  dollars  for  each  offense,  and 
a  subsequent  statute  prohibited  the  same  act,  on  pain  of 
forfeiting  not  more  than  twenty  dollars,  nor  less  than  ten 
dollars  for  each  offense,  the  old  statute  being  absolute 
and  imperative,  and  the  other  allowing  a  latitude  of  dis- 
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cretion,  it  was  declared  that  they  were  essentially  andj^jj^^J^"^^^^^^^ 
substantially  inconsistent,  and  the  former  statute  was  —^ 
held  to  be  repealed.  So,  in  general,  when  a  statute  im-  ^^(^^ 
poses  a  new  penalty  for  an  offense,  it  repeals,  by  impli- 
cation, so  much  of  a  former  statute  as  establishes  a  dif- 
ferent penalty.  So  I^ord  Mansfield  held  that  the  statute 
5th  Geo.,  127,  inflicting  a  fine  not  exceeding  one  hun- 
dred pounds  and  three  months'  imprisonment  for  se- 
ducing artificers,  was  repealed  by  a  subsequent  act,  23 
Geo.  II  c.  13,  inflicting  a  penalty  of  five  hundred  pounds 
and  twelve  months'  imprisonment  for  the  same  offense. 
So,  on  the  same  principle  a  statute  is  impliedly  repealed 
by  a  subsequent  one  revising  the  whole  subject  matter  of 
the  first.  And  in  case  of  a  statute  revising  the  common 
law,  the  implication  is  equally  strong.  So  when  an  act 
is  an  offense  at  common  law,  and  the  whole  subject  is 
revised  by  the  legislature,  the  common  law  is  repealed. 
So  in  Pennsylvania  it  has  been  said  that  when  two  stat- 
utes  are  so  flatly  repugnant  that  both  cannot  be  execu- 
ted, and  we  are  obliged  to  choose  between  them,  the  lat- 
ter is  always  deemed  a  repeal  of  the  earlier.  This  rule 
applies  with  equal  force  to  a  case  of  absolute  and  irreconci- 
lable conflict  between  different  sections  or  parts  of  the  same 
statute.  The  last  words  stand,  and  others  which  cannot 
stand  with  them  go  to  the  ground.  But  though  it  is  thus 
clearly  settled  that  statutes  may  be  repealed  by  implica- 
tion and  without  any  express  words,  still  the  leaning  of 
the  courts  is  against  the  doctrine,  if  it  be  possible  to  recon- 
cile the  two  acts  of  the  legislature  together."  "It  must  be 
known,"  says  Lord  Coke,  "that  for  as  much  as  acts  of 
parliament  arc  established  with  such  gravity,  wisdom 
and  universal  consent  of  the  whole  realm,  for  the  ad- 
vancement of  the  commonwealth,  they  ought  not,  by  any 
constrained  construction  out  of  the  general  and  ambigu- 
ous words  of  a  subsequent  act  to  be  abrogated ;  sed  hujus 
modi  statuta  aolemnitate  et  prudentia  edita,  (as  Fortesque, 
speaks, chap.  18,  folio  21)  ought  to  be  maintained  and  sup- 
ported with  a  benign  and  favorable  construction."     So 
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janiiaJy'^enu.^"  ^'^''^  country,  Oil  the  samc  principle,  it  has  been  said 

stit^ —  *^^^^  '^^^'^  ^^^  presumed  to  be  passed  with  deliberation,  and 

Cain  ^^'^^^  ^^^'  knowledge  of  all  existing  ones  on  the  same 
subject ;  and  it  is,  therefore,  but  reasonable  to  conclude 
that  the  legislature,  in  passing  the  statute,  did  not  in- 
tend to  interfere  with  or  abrogate  any  prior  law  relating 
to  the  same  matter,  unless  the  repugnancy  between  the 
two  is  irreconcilable ;  and  hence  a  repeal  by  implication 
is  not  favored;  on  the  contrary,  courts  are  bound 
to  uphold  the  prior  law,  if  the  two  acts  may  well  subsist 
together.  So  in  Pennsylvania  it  has  been  decided  that 
repeals  by  implication  are  not  favored,  and  it  has  been  de- 
clared that  one  act  of  assembly  is  held  to  repeal  another 
by  implication  only  in  cases  of  very  strong  repugnancy, 
or  irreconcilable  inconsistency.  So  again  in  a  recent 
case  in  New^  York,  it  is  said  that  the  repeal  of  a  statute 
by  implication  is  not  favored.  Unless  the  latter  statute  is 
manifestly  inconsistent  with  and  repugnant  to  the  for- 
mer, both  remain  in  force.  So,  too,  in  Massachusetts, 
to  annul  the  prior  statute,  the  latter  act  must  be  clearly 
repugnant  to  the  former,  and  the  implication  of  repeal  will 
not  be  favored.  So  this  Court  held,  in  the  case  of  Forque- 
ran  v,  Donnally,  7  W.  Va.,  1 14,  that  "statutes  are  not  con- 
sidered to  be  repealed  \^  implication,  unless  the  repug- 
nance between  the  new  provision  and  a  former  statute 
be  plain  and  unavoidable."  In  the  case  of  Common- 
wealth  V.  Josiah  Herrick,  6  Cush.  (Mass.),  465,  it  was 
held  that  "the  Statute  of  1 850,  chapter  2e32,  section 
1,  amending  the  Revised  Statutes,  chapter  47,  sec- 
tions 1,  2  and  3,  by  striking  out  the  word  'spir- 
ituous,' wherever  it  occurs,  and  inserting  in 
place  thereof  the  word  'intoxicating,'  does  not  repeal 
these  sections  of  the  revised  statutes."  In  thLs  ease, 
Shaw,  chief-justice,  in  delivering  the  opinion  of  the  court, 
on  page  467,  says :  "This  section  does  not  alter  the  pen- 
alty, upon  a  first  or  a  second  conviction,  but  leaves  the 
law,  in  this  respect,  unchanged."  Again  he  says :  "The 
act  in  question  is  quite  peculiar  in  its   form;   professing 
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to  amencl  a  former  statute,  which  had  been  long  in  foroe,,^,^^^^!^^^^^.,^ 
by  striking  out  one  term  and  inserting  another."  Again  ^~ 
he  says,  on  page  468:  "The  word  'intoxicating'  inchidos  ^(^ 
a  larger  class  of  cases  than  'spirituous.'  They  bear  the 
relation  to  each  other  of  genus  and  species;  all  spiritu- 
ous liquors  are  intoxicating,  but  all  intoxicating  liquors 
are  not  spirituous.  It  has  the  same  effect  as  if  a  new  act 
had  been  passed,  providing,  that  other  cases  shall  be  in- 
cluded in  the  class  of  acts,  punishable  by  a  prior  statute, 
specifically  referred  to  or  named.  The  latter  is  not  re- 
pugnant to  the  former,  and,  therefore,  docs  not  repeal  it 
by  implication.  They  may  well  stand  together  and  both 
be  in  force.' "  In  the  case  of  Fox^s  Adrnr.  v,  Commonicealth, 
16  Gratt.,  10,  Judge  Moncure,  in  delivering  the  opinion 
of  the  court,  says,  in  quoting  from  Dwarris  on  Statutes, 
with  approval :  "It  is,  therefore,  an  established  rule  of 
law  that  all  acts  in  pari  materia  are  to  be  taken  together, 
as  if  they  were  one  law ;  and  they  are  directed  to  be  com- 
pared in  the  construction  of  statutes,  because  they  are 
considered  as  framed  upon  one  system,  and  having  one 
object  in  view.  And  the  rule,  it  is  said,  equally  applies, 
though  some  of  the  statutes  may  have  expired,  or.are  not 
referred  to  in  the  others."  See  also  the  case  o{ Forqueran 
t?.  Donnally,  above  cited.  In  the  case  in  16  Gratt.,  before 
cited.  Judge  Moncure,  on  page  eleven,  quotes  from 
Sedgwick,  much  of  that  which  I  have  quoted,  and  says  : 
"The  following  authorities  are  cited  in  support  of  these 
views,  and  seem  fully  to  sustain  them :  Daviess  v, 
Fairbairv,  3  How.,  U.  S.  R.  636 ;  16  Rirbour,  (N.  Y.)  15 ; 
12  Mass.,  537;  6  Pick,  168;  10/d.  37;  11  /rf.  3o0. 
In  Bartlett  v.  King,  12  Mass.,  555,  563,  the  court  said  : 
'A  subsequent  statute  revising  the  whole  subject  matter 
of  a  former  one,  and  evidently  intended  as  a  substitute 
for  it,  although  it  contains  no  express  words  to  that  ef- 
fect, must,  on  the  principles  of  law,  as  well  as  reason 
and  common  sense,  operate  to  repeal  the  former;  accord- 
ing to  the  cases  of  Rex  v.  Cator,  4  Burr.  R.  2026,  and  The 
King  i\  Davis,  1  Leach.  Crown  cases,  306."     When  there 
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Jaauarr^erin.^^^  two  acts  Oil  the  Same  subject,  the  rule  is  to  give  eflFeet 
^^^~  to  both,  if  possible.  But  if  the  two  are  repugnant  in 
cti'n.  ^"y  ^^  their  provisions,  the  latter  act,  without  any  re- 
pealing clause,  operates  to  the  extent  of  the  repugnancy 
as  a  repeal  of  the  first.  When  there  are  two  acts  of  the 
Legislature  on  the  same  subject,  and  the  latter  act  em- 
braces all  the  provisions  of  the  first,  and  also  new  pro- 
visions, and  imposes  different  or  additional  penalties, 
the  latter  act  oj>erates,  without  any  repealing  clause,  as 
a  repeal  of  the  first.  A  former  statute  is  impliedly  re- 
pealed so  far  as  the  latter  statute  is  plainly  intended  as  a 
substitute  for  it.  Bishop  on  Stat.  Crimes,  section  158, 
and,  see  same  author,  sections  154,  155,  156,  157,  159, 
160,  161,  162.  A  number  of  rules  stated  in  the  opinion 
of  the  court  in  said  case  in  16  Gratt.,  are  referred  to  here 
as  far  as  applicable.  Upon  a  careful  examination  of  said 
chapter  ninety-nine  of  the  acts  of  the  Legislature  of  1872, 
•  and  especially  the  first  section  thereof,  and  a  comparison 
therewith,of  the  saidfirstsectionof  chapter  thirty-two  of  the 
Code  of  1 868,1  have  brought  my  mind  to  the  conclusion  that 
said  chapter  ninety-nine  does  not  revij-e  the  whole  sub- 
ject matter  of  the  first  section  of  said  chapter  thirty-two, 
and  was  not  evidently  intended  as  a  substitute  for  it  al- 
together.  But  that  the  first  section  of  said  chapter 
ninety-nine,  docs  operate  a  repeal  of  section  one  of  said 
chapter  thirty-two  in  so  far  as  the  first  section  of  chapter 
ninety-nine  embraces  subjects  contained  in  the  first  sec- 
tion of  chapter  thirty-two,  and  no  further.  In  other 
words,  the  first  section  of  said  chapter  ninety-nine,  so 
far  as  it  forbids  the  sale  without  alicense,  of  intoxicating 
liquors  to  be  drank  in,  upon,  or  about  the  building  or 
premises,  where  sold,  or  to  be  drank  in  any  adjoining 
room,  building  or  premises,  or  other  place  of  public  re- 
sort, connected  with  said  buildings,  that  far  and  to  that 
extent  it  operates  a  repeal  of  the  provisions  of  the  first 
section  of  chapter  thirty-two,  and  no  farther,  and  that  as  to 
all  sales  of  spirituous  liquors  and  other  liquors  or  drinks, 
whether  by  wholesale  or  retail,  which  are  forbidden  to  be 
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made  by  the  first  section  of  chapter  thirty-two,  without  ajj^n„a!-y"'\erm. 
license,  for  purposes  or  uses  not  specified  in  the  first  sec-  " 
tion  of  said  chapter  ninety-nine,  the  first  section  of  said 
chapter  thirty-two  still  remains  in  force  and  such  must 
have  been  the  intention  of  the  Legislature  in  the  enact- 
ment of  said  chapter  ninety-nine.  The  evident  inten- 
tion of  the  Legislature  in  enacting  said  chapter  ninety- 
nine,  was  to  make  the  laws  of  the  State  more  stringent 
and  effective  against  the  sale  of  intoxicating  liquors.  It 
certainly  could  not  have  been  the  intent  and  purpose  of 
the  Legislature  that  there  should  be  no  lav*'  forbidding 
the  sale  of  spirituous  liquors,  &c.,  by  wholesale,  without 
a  license,  or  that  there  should  be  no  law  forbidding  the 
sale  of  such  liquors,  &c.,  by  retail,  without  a  license,  not 
to  be  drank  in,  upon,  or  about,  the  building  or  premises 
where  sold,  or  in  any  adjoining  room,  building  or  prem- 
ises, or  other  place  of  public  resort  connected  with  said 
building.  If  such  was  the  purpose  of  the  Legislature, 
then  its  purpose  was  widely  opposite  to  and  against  the 
known  policy  of  the  legislation  of  the  State,  and  the 
State  of  Virginia  for  many  years  past.  The  policy  of 
the  legislation  of  this  State  has  been  to  suppress  drunk- 
enness, and  thereby  improve  private  and  public  morals 
and  welfare,  by  forbidding  by  law,  the  sale  of  spirituous 
liquoi's,  etc.,  by  retail,  especially  without  a  license,  by 
persons  who  give  bond  with  good  security  as  prescribed 
by  law.  If  it  were  held  otherwise  than  as  I  have  before  in- 
di/jated,  then  the  legislature,  by  the  passage  of  said  chap- 
ter ninety-nine,  intended  to  sweep  away  most  of  the  val- 
uable barriers  against  public  drunkenness  heretofore 
erected  by  legislation.  I  do  not  feel  at  liberty  to  give 
such  effect  to  said  chapter  ninety-nine,  by  construction, 
as  must  fix  upon  tlie  Legislature  so  unenviable  a  purpose 
or  intention.  I  am  free  to  confess  that  under  the  au- 
thorities which  I  have  herein  cited,  and  under  a  tech- 
nical construction  or  interoretation  thereof,  the  conclu- 
sion  which  I  have  announced  was  arrived  at  not  without 
some  difficulty.     Still,  I  feel  clear,  under  all  the  circum- 
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januairVrni.^^^^^®?  ^^^^  *^®  conclusion  is  corrcct.     A  different  con- 
"clusion  would   announce  a  deplorable  and  inexcusable 
deficiency   in  the  law,  *'against  the  evils  resulting  from 
the  sale  of  intoxicating  liquors  in  the  State  of  West  Vir- 
ginia." 

The  eleventh  set^tion  of  chapter  one  hundred  and  fif- 
ty-eight of  the  code  of  1868,  provides  that  "judgment  in 
any  criminal  case,  after  a  verdict,  shall  not  be  arrested 
or  reversed,  upon  auy  exception  to  the  indictment  or 
other  accusation,  if  the  offense  be  charged  therein  with 
sufficient  certainty  for  judgment  to  be  given  thereon, 
according  to  the  very  riglit  of  the  case."  This  section 
of  the  code  of  18G8  is  taken  from  the  codeof  Virginia  of 
1860,  twelfth  section,  chapter  two  hundred  and  seven, 
and  it  will  be  found  substantially  in  section  forty- four  of 
chapter  one  hundred  and  sixty-nine  ot  the  code  of  1819 
of  Virginia.  In  hraeVs  Case,  4  Leigh,  675  the  court 
Fays:  'Cnow  here  it  is  not  averred  that  the  defendant 
knew  that  the  property  had  been  distrained  by  the  sheriff', 
and  left  by  him  with  Flowers.  For  aught  that  appears, 
he  might  have  been  wholly  ignorant  of  it.  And  the 
court  thinks  that  the  omission  is  not  cured  bv  the  stat- 
ute  of  jeofails.  For  the  indictment  might  have  been 
found  true  without  any  proof  of  such  knowledge  in  the 
defendant  as  was  a  necessary  ingredient  to  constitute  a 
misdemeanor,  and  as  it  is  not  necessary  to  prove  what  is 
not  averred,  we  are  not  to  presume  that  such  proof  was 
adduced  at  the  trial."  See  also  2  Va.  Cases  1 ;  2  Va., 
Cases  2 ;  2  Leigh,  709 ;  2  Gratt,  629 ;  11  Gratt,  802 ;  18 
Id.,  989 ;  4  Leigh  692. 

.In  the  case  of  Commomcealth  v.  Pease,  4  I^eigh  692,  2 
Gpatt.  629,an  indictment  under  the  statute,  1  Rev.  Code, 
ch.  Ill  sec.  30  for  feloniously  and  fraudulently  taking 
and  removing  a  slave  from  one  county  to  another,  with 
intent  to  defraud  the  owner  and  deprive  him  of  his  pro- 
perty was  held  fatally  defective,  after  verdict,  for  want 
of  an  averment  that  the  slave  was  so  taken  and  remov- 
ed without  the  consent  of  the  owner.     "The   absence  of  the 
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slave  owner's  consent,"  say  the  court  in  that  case,  "i'**january"*Term. 
expressly  required  in  the  statutory  description,  and  is  a  ^~ 
constituent  of  the  offense.  That  constituent  is  equally  ^^^^ 
essential  as  the  other  terms  with  which  it  is  connected, 
to  complete  the  description  of  the  felony."  In  the 
the  case  of  Com.  v.  Hampton,  3  Gratt.  590,  it  is 
laid  down,  "that  as  a  general  rule,  indictments 
founded  upon  a  statute  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offense."  The 
indictment  under  consideration  it  is  not  pretended  is 
founded  upon  the  common  law.  It  was  evidently  in- 
tended to  be  founded  upon  some  statute.  And  from 
the  face  of  it,  it  is  impossible  to  determine  whether  it  is 
founded  upon  the  first  section  of  the  thirty-second  chap- 
ter of  the  code,  or  the  twelfth  section  of  said  chapter. 
The  twenty-first  section  of  chapter  one  hundred 
and  fifly-eight  of  the  code  provides  that  "no  excep- 
tion shall  be  allowed  for  any  defect  or  want  of  form  in 
any  presentment  or  indictment,  founded  on  any  provis- 
ion of  chapter  thirty-two  or  one  hundred  and  fifty- one, 
but  the  court  shall  give  judgment  thereon  according  to 
the  very  right  of  the  case."  And  notwithstanding  the 
provisions  of  this  section,  it  was  held,  on  demurrer  to  an 
indictment  founded  on  the  twelfth  section  of  chapter 
thirty-two,  it  is  not  error  to  sustain  a  demurrer  to  an  in- 
dictment for  violating  the  conditions  of  the  bond  pres- 
cribed by  said  section  twelve,  when  the  indictment  does 
not  allege  that  the  violation  occurred  at  the  place  the 
liquors  were  to  be  sold  under  the  license.  State  v. 
Church,  4  W.  Va.  745.  Judge  Maxwell  in  delivering 
the  opinion  of  the  court  in  that  case,  says :  "If  eveyy 
thing  alleged  in  the  indictment,  if  formally  charged, 
could  be  true,  and  yet  the  defendant  be  not  guilty  of  a 
violation  of  the  section  under  which  he  is  indicted,  the 
indictment  is  not  sufficient.  The  indictment  avers  that 
the  defendant  was  duly  licensed  to  sell  spirituous  liquors, 
wines,  porter,  ale,  beer,  and  drinks  of  like  nature,  but  fails 
^     93 
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jaiiuary\orm.*^^  iivcF  111  whatcountvorin what  place  he  was  licensed  to 
"^^  .sell.  The  fifteenth  section  of  chapter  thirty -two,  provides 
Q^jj  that  every  certificate  to  sell  spirituous  liquors  shall  specify 
the  house  w4ierc  thev  are  to  be  sold,  and  a  sale  at  any 
other  place  shall  be  held  to  be  a  sale  without  license. 
The  indictment  avers  that  the  defendant,  on  a  certain 
day  named,  in  the  said  county,  at  his  saloon  did  unlaw- 
fully permit  one  Shipe,  to  drink  to  intoxication.  Xow 
unless  the  saloon  named  is  the  place  where  the  liquors 
were  to  be  sold  under  the  license,  there  can  be  no  vio- 
lation of  the  bond  of  the  defendant,  by  selling  at  the 
said  saloon,  although  he  would  be  guilty  of  selling  with- 
out a  license,  and  could  be  prosecuted  under  the  first 
section  of  said  chapter.  Commonwealth  r.  Youngs 
15  Gratt.  664.  The  indictment  is,  therefore,  both  in 
form  and  substance  fatally  defective,  and  the  judgment 
sustaining  the  demurrer  to  it  will  have  to   be  atfirmed." 

The  fourteenth  section  of  the  bill  of  rights  in  the 
present  constitution  of  this  State,  in  speaking  of  the  trial 
of  crimes  and  misdemeanors,  provides  that  "in  all  such 
trials,  the  accused  shall  be  fully  and  plainly  informed  of 
the  character  and  cause  of  the  accusation,  and  l>e  con- 
fronted," (Src.  The  indictment  iu  this  cause  cannot  be 
founded  upon  the  first  section  of  chapter  ninety-nine  of 
the  acts  of  1872,  for  it  does  not  use  the  words  "intoxica- 
ting liquors,"  or  allege  that  the  liquor  was  sold  to  be 
drank  at  the  place  where  sold,  &c.  And  yet  it  could  as 
well  be  sustained  under  that  section,  after  verdict,  as 
under  the  first  section  of  chapter  thirty-two,  dr  the 
twelfth  section  of  said  chapter,  if  it  be  operative  and 
not  repealed  by  the  first  and  third  sections  of  chapter 
ninety-nine,  as  to  the  sales  made  on  Sundav.  The  sides 
prohibited  by  the  first  section  of  chapter  thirty-two,  and 
the  first  section  of  said  chapter  ninety-nine,  without  a 
license,  are  prohibited  as  much  on  Sunday  as  any  other 
dav  of  the  week.  But  by  the  twelfth  set^tion  of 
chapter  thirty-two,  sales  on  Sunday  are  2>rohibited  by 
persons  who  are  licensed  and  required  to  give  the  bond 
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by  that  section.     All  that  is  charged  in  the  indict  men  tj^„J;5^^rj,g,^ 
in  this  cause  might  be  true,  and  still  the  defendant  might       '^^ 
not  be  guilty  of  a  violation  of  the  said  twelfth  section,       ^J^ 
even  though   that  section  is  altogether  operative  and  in 
force.     And  the  same  mav  be  said  as  to  the  first  section 
of  chapter  thirty-two,  and  also  as  to  the  first  section  of 
said  chapter  ninety-nine. 

If  there  is  a  tribunal  authorized  to  take  the  bond  spe- 
cified in  said  twelfth  section,  I  do  not  see  why  the  bond 
therein  specified  might  not  properly  be  taken,  or  that 
the  provisions  of  the  first  section  of  said  chapter  ninety- 
nine  as  to  the  taking  of  a  bond  of  a  wholly  different 
character  should  necessarily  be  construed  to  repeal  the 
provisions  of  the  said  twelfth  section;  as  to  a  bond,  for 
"when  the  forms  or  directions  under  the  several  acts  are 
such  as  may  well  subsist  together,  an  implication  of  re- 
peal cannot  be  allowed."  There  may  be  two  bonds  as 
well  as  one,  especially  where  the  prescribed  conditions 
are  wholly  different,  and  for  entirely  different  purposes, 
as  in  the  case  of  the  bonds  specified  by  said  twelfth  sec- 
tion and  first  section  of  chapter  ninety-nine.  Every 
legislative  act  in  affirmative  words  is  to  be  regarded 
prima  facie  as  an  addition  to  the  mafis  of  law ;  for  such  on 
its  face  it  purports  to  be  ;  yet  when  it  is  inconsistent 
with  the  former  law,  it  must,  as  the  last  expression  of  the 
legislative  will,  prevail.  But  repeals  by  implication  thus 
explained  are  not  favored,  and  a  legislative  intent  to  re- 
peal an  existing  statute  is  never  presumed.  If  two  acts 
seeming  to  be  repugnant,  can  be  reconciled  by  any  fair 
construction,  they  must  be,  when  no  repeal  will  be  held 
to  take  place.  Bishop  on  Stat.  Crimes,  sections  154, 
155.  The  same  author  also  says,  in  section  166:  "A 
statute  which  provides  a  new  punishment  for  an  old  of- 
fense operates  as  a  repeal  of  so  much  only  of  the  old  law 
as  relates  to  the  punishment."  How^ever,  I  do  not  now 
determine,  whethe/  the  said  twelfth  section  of  chapter 
thirty-two  is  repealed  by  implication  by  the  provisions 
of  said  chapter  ninety-nine,  as  it  is  not  material  or  nee- 
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january"\enn.®^^^y  *^  ^^  ^  ^^  ^^'^  ^^^'     ^^^  ^^  ^  determine  how  far 

"^^ said   twelfth  section  has  become  inoperative,  or  whether 

Cain.  *^^^  county  court  has  or  has  not  the  authority,  under  the 
constitution  and  existing  laws,  to  grant  license  to  sell  in- 
toxicating liquors,  because  the  question  does  not  fairly 
arise  in  this  case. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  the  said  county  of  Wood,  rendered  in  this  cause  • 
on  the  3d  day  of  July,  1874,  against  the  defendant, 
must  be  reversed  and  annulled.  And  this  Court,  pro- 
ceeding to  render  such  judgment  in  the  cause  as  the  said 
circuit  court  should  have  rendered  upon  the  motion 
made  in  the  cause,  after  verdict,  in  arrest  of  judgment 
upon  the  verdict  of  the  jury,  it  is  considered  that  judg- 
ment be  arrested,  that  the  said  verdict  of  the  jury  be  set 
aside  and  the  indictment  in  the  cause  be  quashed. 

The  other  judges  concurred. 

Judgment  Arrested,  Verdict   Set   Aside    axd 
Indictment  Quashed. 
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GHARlESTONx 


State  v,  Abbott. 


March  4,  1876. 

1.  The  ninth  section  of  chapter  thirteen,  of  the  Code  of  1868,  provides         jgyg 

that  *'the  repeal  of  a  law,  or  its  expiration,  by  virtue  of  any  pro-J""'**'y  Term 
vision  contained  therein,  shall  not  affect  any  offense  committed,!  8  741] 
or  penalty  or  punishment  incurred  before  the  repeal  took  effect  or' 
the  law  expired,  save  only  that  the  proceedings  had  shall  conform, 
as  far  as  practicable,  to  the  laws  in  force  at  the  time  such  proceed- 
ings take  place  unless  otherwise  specially  provided;  and  that  if 
any  penalty'  or  punishment  be  mitigated  by  the  new  law,  such 
new  law  may,  with  the  consent  of  the  party  affected  thereby,  be 
applied  to  any  judgment  pronounced  after  it  has  taken  effect.' 
The  said  Code  of  1868  took  effect  on  the  1st  day  of  April  1869* 
On  the  3d  day  of  November  1878,  A.  was  indicted  in  the  coun- 
ty of  Kanawha  by  the  grand  jury,  then  attending  the  circuit  court 
of  said  county,  for  the  murder  of  G.  on  the  11th  day  of  Septem- 
ber 1861,  in  said  county,  and  the  evidence  shows  that  the  killing 
was  done  at  that  time.  At  the  time  the  killint^  was  done  the 
punishment  prescribed  by  law  was  death. 

The  nineteenth  section  of  chapter  one  hundred  and  fifty-nine  of 
the  code  of  1868,  provides  that  "if  a  person  indicted  for  murder 
be  found  guilty  by  the  jury,  thereof,  the\'  shall,  in  their  verdict, 
find  whether  he  is  guilty  of  murder  in  the  first  or  second  degree. 
If  they  find  him  guilty  of  murder  in  the  first  degree,  they  ma}', 
in  their  discretion,  further  find  that  he  be  punished  by  confine- 
ment in  the  penitentiary.  If  such  further  finding  be  not  added 
to  their  verdict,  the  accused  shall  be  punished  with  death ;  but  if 
added,  he  shall  be  punished  by  confinement  in  the  penitentiary 
during  his  life,"  &c. 

On  the  10th  day  of  November  1873,  A.  plead  not  guilty  to  the 
indictment,  and  on  that  day  there  was  a  jury  selected,  empan- 
elled and  sworn  according  to  law,  to  try  the  cause  in  said  circuit 
court.  The  jury  found  A.  guilty  of  murder  in  the  first  degree, 
and  found  that  he  be  punished  by  confinement  in  the  peniten- 
tiary ;  and  the  court,  upon  the  verdict  of  the  jury,  rendered  judg- 
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1875. 
Jenuary  Terra. 


State 
Abbott. 


ment  that  A.  be  confined  in  the  penitentiary  of  the  State  for  and 
during  his  life. — Held  ;  that  it  was  error  in  the  court,  in  the  trial 
of  A.,  to  apply  the  provisions  of  the  Code  of  1868,  authorizing 
the  mitigation  of  the  punishment  of  murder  in  the  first  degree  to 
confinement  in  the  penitentiary  during  life  without  the  consent 
of  A.  given  in  court  and  entered  of  record;  and  that  without 
such  consent  of  A.,  given  in  court  and  entered  of  record,  before 
the  verdict  of  the  jury  was  received  and  recorded  by  the  court, 
the  punishment  prescribed  by  the  said  ninth  section  of  chapter 
thirteen  of  the  Code  of  1868,  could  not  be  applied  by  the  jury  or 
court.  And  in  the  absence  of  such  consent,  given  by  A,  in  court 
and  entered  of  .record,  as  a  part  of  the  proceedings  in  the  canse^ 
the  punishment  prescribed  by  the  law,  in  force  at  the  time  the 
killing  took  place,  should  have  been  applied  to  the  case. 

2.  Such  consent  of  A.  may  be  given  and  entered  of  record  in  court  as 
part  of  the  proceedings  in  the  cause  before  the  jury  is  empanelled 
and  before  the  verdict  of  the  jury  is  received  and  recorded.  It 
would  be  the  better  and  the  safest  practice  for  the  court  to  ask  A. 
to  elect  before,  or  at  the  time  the  jury  is  empanelled,  under  which 
of  the  said  laws  he  desires  and  elects  to  be  tried,  and  have  applied 
to  his  case.  Still,  if  A.  did  not  then  elect  and  consent  to  be  tried 
under  the  new  law,  he  should  be  allowed,  by  the  court,  to  so  consent 
at  any  time  before  the  verdict  of  the  jury  is  received  and  record- 
ed by  the  court. 

8.  The  record  ot  the  proceedings  of  an  examining  court  are  not 
necessarily  a  part  of  the  proceedings  of  the  trial  of  an  indictment 
for  felony  in  the  circuit  court.  And  if  the  defendant  in  such  a 
case  does  not  claim  the  benefit  of  an  examining  court,  before 
trial  in  the  circuit  court,  or  raise  the  question  before  the  circuit 
court,  he  cannot  do  so  in  the  appellate  court  for  the  first  time. 

4.  It  was  error  in  the  circuit  court  to  refuse  to  permit  A.,  the  defend- 

ant, at  the  trial,  to  prove  his  declarations  made  at  the  time  of  the 
shooting,  which  caused  the  death  of  the  party  killed.  Such  dec- 
larations, made  at  that  time,  are  a  part  of  the  res  gestae vrnd  should 
be  allowed  to  go  to  the  jury  to  have  such  weight  and  credit  as, 
under  the  circumstances,  they  may  be  entitled  to ,  in  connection 
with  the  other  evidence,  circumstances  and  facts. 

5.  The  State  having  proved,  as  evidence  against  the  defendant,  before 

the  jury,  some  words  spoken  by  the  defendant  to  the  witness,  who 
was  present  at  the  shooting,  a  few  moments  before  the  shooting, 
upon  well  established  principles  the  defendant  was  entitled  to^ 
prove  all  he  said  to  ^he  witness  in  that  conversation  at  that  time. 

6.  The  jury,  in  the  trial  of  an  indictment  for  murder,  are  the  judges 

of  the  evidence,  and  as  to  what  degree  of  murder,  if  any,  it 
proves,  and  not  the  court.    Still  the  court  may,  under  certain 
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circumstances,  grant  the  defendant  a  new  trial,   at  his    instance,         1875. 

upon  the  ground  that  the  verdict  is  contrary   to  the  law  and  evi- .* 

dcnce,  &c.  ^^^^^    • 

V. 

7.  When  it  is  proven  prima  facie  that  a  murder  has  been  committed, 

and  it  is  claimed  upon  the  evidence  that  the  crime  committed  is 
munler  in  the  first  degree,  because  it  is  **murder  by  lying  in 
wait,"  it  is  for  the  jury  to  determine  from  all  the  circumt'tances 
and  evidence  whether  the  murder  is  "murder  bv  Ivini;  in  wait," 
or  whether  the  murder  is  murder  in  the  first  degree  for  any 
cause  embraced  by  the  statute  ;  or  murder  in  the  second  degree, 
or  voluntary  or  involuntary  manslaughter,  or  whether  the  defen. 
dant  is  guilty  of  any  offense  embraced  by  the  indictment,  tliough 
the  court  may  instruct  the  jury  as  to  matters  of  law  relevant  to 
the  case. 

8.  The  general  rule,  subject,  perhaps,  to  some  exceptions,  is  that,  in  the 

trial  of  indictments  for  homicide,  evidence  of  previous  threats 
made  by  the  deceased  against  the  prisoner  and  communicated  to 
him,  before  the  killing,  is  admisdiblc,  without  reference  to  the 
question  whether  there  is  evidence  tending  to  show  that  at  the 
time  of  the  killing  the  deceased  was  doing  some  overt  act  mani- 
festing a  present  intention  to  carry  such  threats  into  execution  ; 
or  without  reference  to  the  question  whether  there  was  proof  that 
the  defendant  may  have  acted  upon  a  reasonable  belief  that  he 
was  in  danger  of  death  or  great  bodilj'  harm  at  the  hands  of  the 
deceased.  Ordinarily  the  judge  cannot  assume  whether  there  is 
evidence  tending  to  prove  such  a  state  of  facts  as  would  make  tes- 
timony of  such  communicated  threats  relevant;  because  this 
would  bo  to  decide  on  the  etfect  of  the  evidence  upon  a  material 
question  in  the  case,  a  matter  which  belongs  to  the  jury,  What 
constitutes  such  overt  act  as  will  warrant  a  person  in  slaying  his 
enemy  in  his  own  defense,  is  a  question  for  the  jury,  to  be  re- 
solved according  to  the  circumstances  of  each  particular  case. 
No  general  rule  can  be  laid  down  upon  the  subject. 

9.  Previous  threats  or  acts  of  hostility,  however  relevant  they  may  be^ 

will  not  justify  a  person  in  seeking  and  slaying  his  adversary. 

10.  To  excuse  the  slayer,  he  must  act  under  an  honest  belief  that  it  is 
necessary,  at  the  time,  to  take  the  life  of  his  adversary  in  order 
to  save  his  own ;  and  it  must  appear  that  there  was  reasonable 
cause  to  excite  this  apprehension. 

11.  When  .such  threats  and  acts  of  violence,  as  above  named,  have,  re- 
cently before  the  killing,  been  made  by  the  person  killed,  against 
the  accused,  and  communicated  to  him,  before  the  killing,  it  is 
proper  to  permit  the  defendant  to  prove  that  on  other  occasions, 
recently  before  the  killing,  the  said  deceased  threatened  to  others 
upon  more  than  one  occasion  to  kill  the  defendant  on  sight,  for 
the  purpose,  at  least,  of  showing  the  state  of  feeling  of  the  deceased 
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1875.  towards  the  defendant,  although  it  does  not  appear  that  such 

1        threats  hist  named  were  communicatod  to  the   defendant,   before 

»*«to  the  killing. 

V.  =» 

Abbott 

12.  It  was  not  error  in  the  court  to  refuse  to  instruct  the  jury  in  this 

case,  as  the  case  is  presented,  that  if,  upon  a  consideration  of  all 
the  evidence,  they  have  a  reasonable  doubt  as  to  whether  the  plea 
o(  self  defense  is  made  out,  it  is  their  duty  to  acquit  the  de- 
fendant. 

13.  It  is  error  in  a  court,  in  a  case  of  felony,  to  give  to  the  jury  in- 
structions \\'hich  arc  not  relevant  to  the  evidonci^,  and  which  may 
mislead  the  jury  to  the  prejudice  of  the  defendant. 

14.  In  criminal  cases,  if  there  be  rea«onable  doubt  of  the  guilt  of  the 
defendant,  the  jury  are  to  give  him  the  benefit  of  such  doubt. 

Writ  of  error  granted  on  the  petition  of  the  defend- 
ant below  to  a  judgment  on  the  verdict  of  the  circuit 
court  of  Kanawha  county,  rendered  on  the  13th  day  of 
December,  1873.  The  case  is  fully  stated  in  the  opinion 
of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Smith  &  Knight  and  Mollohan  &  Nash  for  the  appel- 
lant. 

Attorney  General  Matheics  for  the  State. 

Ha YMOXD,  President  : 

In  considering  this  case  I  will,  for  the  sake  of  conven- 
ience, designate  the  plaintifTin  error  as  the  defendant, 
he  being  the  defendant  in  the  court  below. 

The  defendant,  (St.  Clair  Abbott)  was  on  the  3d  day  of 
November,  1873,  indicted  by  the  grand  jury  of  the  coun- 
ty of  Kanawha,  then  attending  the  circuit  court  of  said 
county,  for  the  murder  of  Augustus  Grass.  The  language 
of  the  indictment  was  as  follows,  to-wit :  "That  St. 
Clair  Abbott  on  the  11th  day  of  September,  1861,  in  the 
said  county  of  Kanawha,  in  and  upon  the  body  of  one, 
Augustus  Grass,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  make  an  assault ;  and  that  the  said  St. 
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state 

V. 

Abbott. 
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Clair  Abbott  a  certain  rifle  gun  there  and  then  charged  jajjuif/yrcnn 
with  gun-powder,  and  one  leaden  bullet,  which  rifle  gun" 
he,  the  said  St.  Clair  Abbott,  in  his  right  hand  then  and 
there  had  and  held,  then  and  there  feloniously,  wilful- 
ly and  of  his  malice  aforethought,  did  discharge  and 
shoot  ott  to,  against,  and  upon  him,  the  said  Augustus 
Grass,  and  that  the  said  St.  Clair  Abbott,  with  the  lead- 
en bullet  aforesaid,  out  of  the  rifle  gun  by  the  said  St. 
Clair  Abbott  discharged  and  shot  off  as  aforesaid,  then 
and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  strike  and  penetrate  and  wound  the 
said  Augustus  Grass,  in  and  upon  the  left  side  of  the  back 
of  him  the  said  Augustus  Grass,  giving  to  him  the  said 
Augustus  Grass,  then  and  there  with  the  leaden  bullet 
aforesaid,  so  as  aforesaid  discharged  and  shot  out  of  the 
rifle  gun  aforesaid,  by  the  said  St.  Clair  Abbott  in  and 
upon  the  left  side  of  the  back,  of  him,  the  said  Augustus 
Grass,  one  mortal  wound,  of  which  said  mortal  wound 
the  said  Augustus  Grass  from  the  said  11th  day  of  Sep- 
tember 1861,  to  the  12th  day  of  September,  1861,  in  the 
county  aforesaid,  did  languish  and  languishing  did  live, 
on  which  said  12th  day  of  Scpt<?mber,  the  said  Augustus 
Grass,  in  the  county  aforesaid,  of  the  said  mortal 
wound  died  ;  and  that  the  said  St.  Clair  Abbott,  him, 
the  said  Augustus  Grass,  in  the  manner  and  by  the 
means  aforesaid  feloniously,  wilfully  and  of  his  mal- 
ice aforethought,  did  kill  and  murder."  &<?.  On  the 
10th  day  of  November  the  defendant  filed  a  demurrer 
to  the  indictment,  and,  no  reason  being  assigned  there- 
for, the  same  was  overruled  by  the  court,  and  thereupon 
the  defendant  plead  not  guilty  to  the  indictment.  On 
the  same  day  came  a  jury  who  being  elected  by  lot,  em- 
panelled, tried  and  sworn  the  truth  of  and  upon  the 
premises  to  speak,  on  another  day,  subsequent,  found 
the  defendant  guilty  of  murder  in  the  first  degree,  and 
that  the  defendant,  St.  Clair  Abbott,  be  punished  by 
confinement  in  the  penitentiary.  « 
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jiinual'y'\'eriu.  Afterwards,  on  the  13th  day  of  December,  1873,  the 
state  defendant  moved  the  court  to  arrest  judgment  in  the 
Abljott.  cause  and  to  set  aside  the  verdict  of  the  jury  and  award 
him  a  new  trial,  which  motion  the  court  overruled,  and 
the  said  defendant  having  no  further  reason  to  offer  or 
a&sign  why  the  court  should  not  then  proceed  to  pro- 
nounce judgment  upon  him  in  pursuance  to  the  verdict 
ofthe  jury,  the  court  rendered  judgment  upon  the  ver- 
dict of  the  jury  that  the  said  St.  Clair  Abbott  be  taken 
from  the  county  jail  of  the  county,  by  the  sher- 
iff of  the  county,  as  soon  as  practicable  after  the  rising 
of  the  court,  thence  to  be  removed  to  the  public  jjeniten- 
tiary  of  the  State,  there  to  be  kept  in  close  confinement 
in  the  manner  prescribed  by  law,  for  and  during  the 
period  of  his  natural  life.  And  on  motion  of  defendant 
the  court  suspended  execution  of  the  judgment  for  forty 
days.  During  the  trial  ofthe  cause  the  defendant  took  six 
several  bills  of  exceptions  to  opinions  and  rulings  of  the 
court  which  were  signed,  sealed  and  made  a  part  of 
the  record.  The  cause  has  been  brought  to  this  Court 
by  writ  of  error  upon  the  petition  of  the  defendant,  (Ab- 
bott), and  it  is  now  to  be  determined  here  whether  there 
is  error  in  the  judgment  of  said  circuit  court  sufficient 
to  authorize  and  require  this  Court  to  reverse  the  said 
judgment  of  the  circuit  court,  and  if  so  what  disposition 
this  Court  should  make  of  the  cause. 

The  second  assignment  of  error  qiade  by  the  counsel  for* 
the  defendant,  (Abbott,)  is,  that  the  court  erred  in  over- 
ruling the  defendant's  demurrer  to  the  indictment.  No 
reason  has  been  assigned  here  by  defendant's  counsel  why 
the  indictment  is  not  good  and  sufficient,  and,  after  ex- 
amination of  the  indictment,  it  seems  to  me  that  the  in- 
dictment is  a  good  indictment  for  murder.  In  Pennsyl- 
vania and  Virginia  the  statute  does  not  define  the  crime 
of  murder,  but  refers  to  its  known  offense;  nor  so  far  as 
concerns  murder  in  the  first  degree,  does  it  alter  the  pun- 
ishment, which  was  always  death.     All  that  it  docs  is  to 
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define  the  different  kinds  of  murder,    which  shall   bej^^^^J^^*^^^^ 

ranked    in   different  classes  and  be  subject  to  different       "^^ 

punishments.     It  has   not  been   the  practice,  since  the      Abbott 

passing  of  this  statute,  to  alter  the  form  of  indictments 

for  murder,  in  any  respect ;  and  it  plainly  appears  by  the 

act  itself,  that  it  was  not  supposed   any  alteration  would 

be  made.     Tilghman,  chief-justice,  in  White  v.  Comvion- 

wealthy  6  Binn.,  IS2,  183.     It  is  unnecessary  in  any  case 

to  charge  specially  such  facts  as  would  show  the  offense 

to  be  murder  in  the  first  degree.     Commonwealth  \\  Miller, 

1  Va.  cas.  310;  Wich^  v.  Commonwealth,    2   7c/.,   387;   3 

vol.  Robinson's  (old)  Practice,  43.     See  also  opinion  of 

the  court  in  case  Livingstone  v.    The    Commonwealth,    14 

Gratt.,  592 ;  also  Hiirs  Case,  2  Gratt.,  594. 

The  first  section  of  chapter  one  hundred  and  forty- 
four  of  the  Code  of  this  State  of  1868,  which  took  effect 
on  the  1st  day  of  April,  1869,  and  was  in  force  at  the 
time  the  defendant  was  tried  and  convicted  of  murder  in 
the  first  degree,  provides  that  "murder  by  poison,  lying 
in  wait,  imprisonment,  starving,  or  any  wilful,  deliberate 
and  premeditated  killing  or  in  the  commission  of  or  at- 
tempt to  commit  arson,  rape,  robbery  or  burglary,  is 
murder  in  the  first  degree,"  All  other  murder  is  murder 
of  the  second  degree. 

The  second  section  provides  that   murder  in  the  first 
degree  shall  be  punished  by  death,  except  as  provided  in 
,  chapter  one  hundred  and  fifty-nine  of  this  act. 

The  third  section  provides  that  "murder  in  the  second 
degree  shall  be  punished  by  confinement  in  the  peniten- 
tiary not  less  than  five  nor  more  than  eighteen  years." 

Section  lour  provides  that  voluntary  manslaughter 
shall  be  punished  by  confinement  in  the  penitentiary, 
and. 

Section  five  that  "involuntary  manslaughter  shall  be  a 
misdemeanor." 

The  nineteenth  section  of  said  chapter  one  hundred  and 
fifty-nine  of  the  Code,  provides  that  "if  a  person  indict- 
ed for  murder  be  found  guilty  by  the  jury  thereof,  they 
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joruAry'^Terin.^^^''*  ^"  their  vcrdict,  find  whether  he  is  guilty  of  mur- 
sTate  ^^^'^*  ^"  ^^^^  ^^^^  ^*'  serjond  degree.  If  they  find  him  giiil- 
Abbott,  ^y  ^^  nuirder  in  the  first  degree,  they  may,  in  their  dis- 
cretion, farther  find  that  lie  be  pnnished  by  confinement 
in  the  penitentiary.  If  such  further  finding  be  not  added 
to  their  verdict,  the  accused  shall  be  punished  with 
death ;  but  if  added,  he  shall  be  punished  by  confinement 
in  the  penitentiary  during  his  life,"  &c. 

The  la\v  upon  murder  at  the  time  the  murder  in  the 
indictment  in  this  case  is  alleged  to  have  been  committed, 
and  also  at  the  time  Augustus  Grass,  in  the  indictment 
mentioned,  was,  in  fact,  killed  or  murdered,  as  appears 
from  the  record,  was  the  same  as  in  the  Code  of  1868, 
which  I  have  quoted,  except  that  the  law  then  in  force 
provided  that  murder  in  the  first  degree  shall  be  pun- 
ished with  death. 

The  ninth  section  of  the  Code  of  Virginia  of  1860^ 
which  was  in  force  in  this  State  when  the  oflense  in  this 
cause  is  alleged  to  have  been  committed,  provides  that 
sentence  of  death  shall  be  inflicted  by  hanging. 

It  is  evident  from  the  verdict  of  the  jury,  the  judg- 
ment of  the  court,  as  well  iis  from  some  instructions  or 
rulings  of  the  court  during  the  trial,  that  the  court  was 
under  the  impression  that  the  law  in  force  at  the  trial, 
touching  the  jiuuishment  of  murder  in  the  first  degree, 
was  applicable  to  the  trial  of  the  defendant,  and  that  law 
was  applied  by  the  court  in  the  trial  of  this  cause,  and  in 
its  judgment,  so  far  as  the  record  discloses,  without  the 
consent  of  the  defendant. 

The  ninth  section  of  chapter  thirteen  of  the  code  of 
1868,  provides  that  the  repeal  of  a  law,  or  its  expiration, 
by  virtue  of  any  provision  contained  therein,  shall  not 
affect  any  offense  committed,  or  penalty,  or  punishment 
incurred  before  the  repeal  took  effect  or  the  law 
expired,  save  only  that  the  proceedings  thereafter  had 
shall  conform  as  far  as  practicable,  to  the  laws  in  force 
at  the  time  such  proceedings  take  place,  unless  others 
-wise    specially   provided ;  and  that  if  any  penalty    or 
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punishrnent  be  mitigated  by  the  new  law,  suoh  new  biw,..,,,J^'J;\.^.^ 
may,  with  the  consent  of  the  party  aiieeted  thereby,  be~~~^^; 
applied  to  any  judgment  pronouneecl  after  it  has  taken  alLu. 
effect.  The  punishment  of  murder  in  the  first  degree 
M'as  mitigated  by  the  nineteenth  section  of  chapter  (me 
hundred  and  fifty-nine  of  the  code  of  1868,  or  perhaps  it 
would  be  proper  to  say  that  section  authorized  the  jury 
to  mitigate  the  punishment  from  death  to  confinement  in 
the  penitentiary  for  life.  The  new  law  mitigating  the 
punishment  might  have  been  applied  in  this  case  by  the 
<iourt  and  jury  with  the  consent  of  the  defendant  being 
thereto  first  given  at  tlic  proper  time,  and  entered  of 
record.  The  law  in  force  at  the  time  the  offense  was 
•committed,  prescribing  the  punishment,  should  not  have 
been  applied  in  this  case  unless  the  defendant  elected 
and  consented  that  the  punishment  prescribed  by  the 
nineteenth  setjtion  of  said  chapter  one  hundred  and  fifty- 
nine,  should  be  applied,  Gregg  v.  The  ^tate,  3  W.  Va., 
705.  In  the  case  just  cited  Judge  Maxwell  says :  "The 
penalty  or  punishment  is  mitigated  under  the  new  law, 
and  the  accused  was  entitled  to  have  judgment  against 
him  under  the  new  law  if  he  so  elect ;  but  such  election 
ought  to  be  made  by  him  before  the  verdict  of  the  jury 
is  received  and  recorded,  when  if  he  elected  to  be  pun- 
ished under  the  new  law  it  would  be  the  duty  of  the 
jurv  to  say  whether  he  should  be  punished  with  death  or 
by  confinement  in  the  penitentiary  for  his  life.  The  elec- 
tion cannot  be  made  after  the  jnry  renders  its  verdict, 
because  the  court  has  no  power  to  mitigate  the  punish- 
ment. The  accused  not  having  consented  before  the  jury 
rendered  its  verdict,  to  be  punished  according  to  the 
new  law,  the  jury  rendered  their  verdict  according  to 
the  law  in  force  when  the  offense  was  committed,  which 
I  think  sufficient  to  justify  the  judgment  of  the  court." 
The  principles  decided  in  the  Gregg  Case  we  follow  in 
this  case  as  we  now  understand  them.  Gregg  was  tried, 
convicted  and  sentenced  under  the  law  in  force  at  the 
•time  the   offense  was  committed,  but  the  defendant  was 
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j«iiuary'\«rni.^^^®^  iincl  convicted  imdcr  the  new  law  without  his  con- 
stoi  ^^^  ^^  ^^^  ^^  appears.  It  was  error  in  the  court  and 
Abbott.  i^U  *^  ^PP^y  ^^^  ^^^'  ^^^^  mitigating  the  punishment  to 
the  defendant's  ease  without  his  consent  spread  on  record^ 
and  that  consent  should  be  given  by  the  defendant,  cer- 
tainly before  the  verdict  of  the  jury  is  received  and 
recorded  by,  the  court,  and  might  very  properly  be  given  . 
before  the  jury  is  sworn  and  empanelled.  I  think  the 
more  safe  practice  would  be  to  allow  the  defendant  to 
elect  and  consent  before  the  jury  is  empanelled,  but 
still  I  would  not  deprive  him  of  the  privilege  of  doing 
so  at  any  time  before  the  verdict  of  the  jury  is  received 
and  recorded  by  the  court:  and  it  would  be  error  to  do 
so.  It  would  perhaps  be  the  better  practice  for  the  conrt 
to  ask  the  defendant  to  elect  in  such  c;ise,  before  trial, 
under  which  law  he  desires  to  be  tried. 

The  first  assignment  in  error  made  by  the  defendant's 
counsel  I  efore  this  Court  is  that  the  indictment  was 
found  against  the  defendant  at  the  November  term ;  and 
at  the  time  of  the  trial,  conviction  and  judgment  afore- 
said, there  was  no  record  in  said  circuit  court  showing 
that  defendant  had  ever  been  examined  by  the  county 
court  of  said  county,  or  that  he  had  waived  said  exam- 
ination  in  said  county  court,  and  it  does  not  appear  from 
the  record  that  defendant  waived  such  examination  in 
the  circuit  court.  It  does  not  appear  by  the  record  in 
this  case  that  the  defendant  made  any  question  before 
the  circuit  court  touching  an  examining  court  by  motion, 
or  in  any  proper  form  claimed  that  he  had  not  been  ex- 
amined for  the  offense  charged  in  the  indictment  by  the 
county  court  of  the  county  of  Kanawha.  The  record  of 
the  examination  of  a  prisoner  for  felony  is  not  necessa- 
rily a  part  of  the  record  of  the  trial  and  proceedings  of 
the  prisoner  for  the  same  offense  in  the  circuit  court 
upon  an  indictment.  This  assignment  of  error  is  fully 
covered  by  the  opinion  and  decision  of  this  Court  in  the 
case  of  the  State  v,  Stewart,  7  W.  Va.,  731,  and  for  the 
reasons  stated  in  that  opinion,  this  assignment  of  error 
is  not  well  taken  here,  and  must  be  overruled. 
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The  third  assignment  of  error  is  that  "The  court  erredj^jj^jj®'*'^^^^ 

in  refusing  to  permit  defendant  to  prove  by  the  witness  ~^j^ 

Jarrett  what  was  said  by  defendant  at  the  time  of  the  Abbott, 
alleged  shooting ;  the  court  also  erred  in  refusing  to  let 
the  defendant  prove  by  said  Jarrett  what  reasons  defen- 
dant gave  for  shooting  said  Grass  at  the  time  he  shot. 
What  the  defendant  said  at  the  time  of  the  shoot- 
ing was  a  part  of  the  res  ^e«<0B ;  it  was  also  a  part  of 
a  conversation,  a  portion  of  which  had  been  proven  by 
the  said  witness  on  behalf  the  State.  It  was  also  admis- 
sible to  show  the  intent  with  which  the  act  was  done." 

By  bill  of  exceptions  No.  1,  it  appears  that  after  the  at- 
torney for  the  State  had  made  to  the  jury  the  opening 
statement  of  the  case  on  behalf  of  the  State,  the  attorney 
representing  the  defendant  announced  to  the  jury,  in  his 
opening  statement,  on  behalf  of  the  defendant,  that  if  the 
State  should  succeed  in  proving  to  the  jury  that  de- 
fendant killed  deceased,  A^igustus  Grass,  as  .alleged  in 
the  indictment,  he  expected  to  show  that  the  killing  was 
in  self  defense.  And  it  was  thereupon  proved  by  the 
State  that,  on  the  llthday  of  September,  1861,  about 
nine  o'clock  in  the  morning,  the  deceased,  Augustus 
Grass,  left  his  home  on  Paint  Creek,  in  Kanawha  county, 
and  went  down  suid  Creek  to  look  for  his  boy.s,who  had  gone 
down  the  Creek  that  morning  to  get  a  load  of  wood;  that  he 
met  his  bovs  a  mile  or  a  mile  and  a  half  below  his  house 
returning  with  a  load  of  wood,  and  that  he  got  on  the 
wagon,  and  sitting  between  two  of  the  boys,  drove  to- 
wards home ;  while  so  sitting  on  his  wagon,  he  was  shot 
in  the  left  side  of  his  back,  just  above  the  hip,  the  ball 
pa.ssing  through  his  body  and  lodging  under  the  skin  on 
the  front  side ;  that  one  of  his  boys  helped  him  on  one  of 
the  horses,  taken  from  the  wagon,  upon  which  he  rode 
home,  where  he  died  that  night  about  midnight  from 
the  wound  so  received.  It  was  al.so  proved  by  the  State 
that  the  shot  came  from  the  left  hand  side  of  the  road, 
going  up  the  Creek,  and  when  he  was  shot  he  jumped 
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jnnualT^Term/''^^^^  the  wagoii  and  Said  he  was  killed:  that  three  of  his 
State  hoys  were  with  him  at  the  time,  aged,  respectively,  ten, 
Abbott,  twelve  and  fourteen  years,  that  they  heard  the  gun  fired 
but  saw  no  one ;  that  the  place  where  the  shooting  oc- 
curred was  in  Kanawha  county.  It  was  also  proved  by 
the  State  that  the  defendant,  sometime  after  the  shooting, 
said  to  a  witness  that  he  hollowed  when  the  gun  went 
off,  but  witness  did  not  know  to  whom  or  what  defend- 
ant referred.  It  was  also  proved  that  soon  after  the 
shooting,  the  defendant  told  another  witne?5S  that  he  had 
killed  Grass,  and  some  time  after  told  the  same  witness 
that  he,  defendant,  did  not  kill  Grass.  This  witness 
could  not  tell  how  this  conversation  with  defendant  came 
about,  nor  what  else  was  said  between  them.  The  State 
also  proved  by  a  witness  named  Mary  Jarrett,  that  some- 
time before  the  shooting,  defendant,  Harrison  Johnson 
and  Garrison  Massey  came  to  her  house  on  Paint  Creek 
and  inquired  for  deceased,  Grass;  that  she  replied 
he  had  gone  down  the  Creek  to  the  River ;  that  there- 
upon one  ot  them,  in  the  presence  of  the  others,  and  wit-- 
ness  believed  it  was  Harrison  Johnson,  said  he  (Grass) 
liad  gone  to  carry  news  to  the  rebels  and  would  not  get 
back  again ;  that  this  was  three  or  four  days  before 
Grass  was  shot,  and  that  the  late  civil  war  was  then 
raging,  and  it  was  then  ^^8cary*^  times  on  Paint  Creek. 
Tlie  State  also  proved  by  a  witness,  Alethia  Johnson, 
that  a  short  time  after  Graas  was  shot,  defendant  told 
her  and  her  sister,  since  deceased,  that  he  killed  Grass, 
and  that  if  they  told  it  they  would  go  the  same  way. 
Witness  was  then  twelve  vears  old  and  her  sis- 
ter  a  year  or  two  older.  Witneas  could  not  tell  how 
the  conversation  with  defendant  came  about,  or  any 
thing  else  that  was  said,  or  that  anything  else  was  said, 
only  that  defendant  came  along  the  road  by  the  door 
where  they  w^re  standing  and  made  the  above  remark ; 
that  no  one  else  was  present.  The  State  then  introduced 
another  witness  named  Anderson  Jarrett,  who  proved 
that,  on  the  morning  Grass  was  shot,  he  and  the  defen-  f 


I 


OF  WEST  VIRGINIA.  75o 


dant  were  out  in  the  liighland  field,  on  the  left  hand  •'^>Jcjanuary^\ 
of  the  road  going  up  Paint  Creek,  with  their  guns,  look-  st^^ 
ing  for  Southern  soldiers,  who  they  had  heard  were  com-  Abbott. 
ing  in ;  that  while  there  they  saw  Grass  and  his  three 
boys  ridin«:  towards  Grass'  house.  Defendant  told  wit- 
ness  to  shoot  Grass,  which  witness  declined  to  do  ;  that 
defendant  then  stepped  behind  a  hickory  tree  and  shot 
(Jrass,  who  had  then  got  a  short  distance  by  them;  that 
Grass,  being  shot,  jumped  from  tlie  wagon,  and  said  that 
he  was  killed,  and  then  got  on  one  of  the  horses  and 
rode  off;  that  defendant  and  witness  were  about  seventy- 
five  yards  from  Grass  when  the  shot  was  fired.  When 
the  State  concluded  the  examination  of  this  witness 
the  defendant,  by  his  counsel,  on  cross  examination, 
asked  the  witness  what  defendant  said  when  he  shot 
Gra.«i3,  to  which  question  the  attorney  for  the  State  ob- 
jected, which  objection  was  sustained  by  the  court,  and 
the  witness  not  permitted  to  answer  the  question.  The 
defendant,  by  his  counsel,  then  asked  witness  what  rea- 
son defendant  gave  for  shooting  Grass,  at  the  time  he 
shot.  To  wUch  question  the  attorney  for  the  State  also 
objected,  which  objection  was  also  sustained  by  the  court, 
and  the  witness  not  permitted  to  answer  the  said  last 
mentioned  question.  To  which  ruling  and  action  of  the 
court  in  sustaining  the  objections  to  said  questions  and  to 
each  of  them,  and  in  refusing  to  permit  the  witness  to 
answer  said  questions,  or  either  of  them,  the  defendant 
excepted,  and  prayed  his  exceptions  be  signed,  sealed, 
ssived  to  him  and  made  a  part  of  the  record,  which  was 
done. 

The  question  now  to  be  determined  is,  did  the  court 
err  under  the  circumstances  in  refusing  to  allow  the  said 
questions,  or  either  of  them,  ])ropounded  by  the  counsel 
of  defendant  to  witness  Anderson  Jarrett,  to  be  answered 
by  the  witness?  In  other  words,  was  it  competent  for 
the  defendant  to  give  in  evidence  to  the  jury  his  declara- 
tions made  at  the  time  of  the  shooting  ?  "The  surround- 
95 


crra. 


754  SUPREME  COURT  OF  APPEAT^ 

january^'Tenn.^'^S  circuinstanccs  Constituting  parts  of  the  res  gestae,  may 

always  be   shown   to  the  jury  along  with  the  principal 

Abuott  ^^^j  ^^^  their  admissibility  is  determined  by  the  judge, 
according  to  the  degree  of  their  relation  to  that  fact,  and 
in  the  exercise  of  his  sound  discretion;  it  being  extreme- 
ly difficult,  if  Jiot  impossible,  to  bring  this  class  of  cases 
within  the  limits  of  more  particular  description.  The 
principal  points  of  attention  are.  whether  the  circum- 
stances and  declarations  offered  in  proof  were  contempo- 
raneous with  the  main  fact  under  consideration,  and 
whether  they  were  so  connected  with  it  as  to  illustrate 
its  character.  Thus,  where  a  person  enters  into  land  in 
order  to  take  advantage  of  a  forfeiture,  to  foreclose  a 
mortgage,  to  defeat  a  decision,  or  the  like,  or  changes 
his  actual  residence  or  domicil,  or  is  upon  a  journey,  or 
leaves  his  home,  or  returns  thither,  or  remains  abroad, 
or  secretes  himself;  or,  in  fine,  does  any  other  act,  mate- 
rial to  be  understood  ;  his  declarations,  made  at  the  time 
of  the  transaction,  and  expression  of  its  character,  mo- 
tive or  object,  are  regarded  as  S'erbal  acts,  indicating  a 
present  purpose  and  intention,'  and  are,  Acre  fore,  ad- 
mitted in  proof  like  any  other  material  facts."  1  Green. 
on  Ev.  Sec.  108.  In  the  case  of  Munroe  v.  The  State  of 
Georgia,  5  Georgia,  85,  it  was  decided  that  "when  an  act 
is  done  to  which  it  is  necessary  to  ascribe  a  motive,  it  is 
always  considered  that  what  is  said  at  the  time,  from 
which  the  motive  may  be  collected,  is  a  part  of  the  res 
gcstce.  In  general,  what  a  party  says  is  not  evidence  in 
his  favor,  unless  it  be  a  part  of  a  conversation,  of  which 
some  other  part  has  already  been  given  in  testimony. 
But  when  the  declarations  of  the  party  accompany  the 
act,  and  are  a  part  of  the  transaction,  they  are  admissi- 
ble." In  the  case  of  Garber  v.  TheState,  4  Cold.  (Tenn.) 
161,  it  was  decided  that  "proof  of  the  declarations  of  the 
parties  made  a  very  short  time  before  the  killing,  while 
they  were  going  in  the  direction  of  the  place  where  it 
occurred,  explaining  why  they  were  going  in  that  direc- 
tion, and  for  what  purpose  they  were  seeking   the  de- 
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ceased,  constitutes  a  part  of  the  res  gestce,  and. should  bej^^^Jy^'^^j^^^  . 
allowed  to  go  to  the  jury."  This  case  was  decided  in  '^~ 
1867.  The  case  of  Covnwell  v,  TheStaie,  (Mart,  and  Yer.  Abbott. 
147,)  is  cited  in  this  last  case  in  which  the  court  said : 
"It  is  a  great  mistake  to  suppose  that  the  res  gestce,  in 
the  legal  sense,  is,  in  a  case  of  murder,  confined  to  the 
fact  of  thrusting  the  knife  into  the  body,  and  thereby 
depriving  of  life.  The  res  gestae  is  the  murder,  and  the 
murder  is  made  up  of  the  homicide  and  the  intent  with 
which  it  was  committed.  Actions,  therefore,  which  seem 
to  demonstrate  the  quo  animo  are  a  part  of  the  res  gestae y 
and  words  which  are  a  part  of  these  actions  are  admissi- 
ble." In  the  case  of  Comfort  v.  The  people  of  the  State  of 
Illinois,  54  Illinois,  404,  it  was  decided  that  upon  the  trial 
of  a  party  under  an  injictmentforthelarcenyof  a  watch, 
it  was  proven  that  the  prisoner,  being  in  possession  of 
the  watch  a  short  time  after  it  was  stolen,  met  a  pawn 
broker  away  from  the  place  of  business  of  the  latter,  and 
proposed  to  pledge  the  watch  as  security  for  a  loan  of 
money.  The  parties  went  together  to  the  pawn  broker's 
shop,  when  the  prisoner  received  the  money  and  placed 
the  watch  in  pledge.  Held,  it  was  competent  for  the 
prisoner  to  prove  all  that  was  said  by  him,  when  he  first 
approached  the  pawn  broker,  in  connection  with  the 
subject,  and  as  to  the  manner  he  obtained  the  watch, 
not  only  as  a  part  of  the  res  gestce,  but  as  a  part  of  the 
conversation,  to  be  given  such  weight  by  the  jury  as, 
from  all  the  other  evidence  in  the  ease,  it  might  seem 
entitled."  It  seems  to  me,  after  much  thought  upon  the 
subject,  that  the  circuit  court  erred  in  refusing  to  allow 
the  witness  Anderson  Jarrett,  to  answer  the  two  ques- 
tions propounded  to  him  on  cross-examination  by  de- 
fendant's counsel.  The  State  having  proved  some 
w^ords  spoken  by  the  defendant  to  Jarrett  a  few  moments 
before  the  shooting,  the  defendant,  upon  well  established 
principles,  was  entitled  to  prove  all  he  said  to  Jarrett  at 
that  time.  But  the  defendant  was  also  entitled  to  prove 
as    part    of    the   res  gestce  all  he  said  at  the  time  of  the 
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january'\er«*./^'^''^^^^".v  TliL^  worcls  spoken  at  that  time  constitute 
state  P*^*'^  ^^'  ^'^^  transaction,  being  contemporaneous  there- 
Abbott,  ^vith.  Such  declarations  of  the  accused,  when  given  in 
evidence,  are  to  have  such  weight  and  credit  with  the 
jury  as  they  may  be  entitled  to  under  all  the  circumstances. 
The  jury  aro  to  consider  them  in  connection  with  all  the 
other  evidence  in  the  cause.  The  jury  must  judge  from 
all  the  facts  and  circumstances  shown  in  evidence, 
whether  the  mature  purposes  or  intention  of  the  accused 
as  declared  by  him  at  the  timo  were  feigned  or  were  a 
mere  pretsnce  or  pretext  assumed  to  cover  up  his  real 
purpose,  object  or  intention  in  the  shooting,  or  whether 
they  \yQv<i  bona  fide  y  and  if  bona  fide  whether  they  amount- 
ed to  a  legal  justification  or  excuse  for  the  act  or  should 
justly  affect  the  degree  of  guilt  of  the  defendant,  when 
considered  in  connection  with  all  the  other  facts  and 
circumstances  in  evidence  in  the  cause.  "The  declara- 
tions of  the  defendant,"  Mr.  Greenleaf  says  in  the  one 
hundred  and  tenth  section  of  his  work  on  Evidence 
"must  be  concomitant  with  the  principiil  act,  and  so  con- 
nected with  it,  as  to  be  regarded  as  the  mere  result  and 
consequence  of  the  co-existing  motions,  in  order  to  form 
a  proper  criterion  for  directing  the  judgment,  which  is 
to  be  proved  from  the  whole  conduct." 

The /oMr^/i  assignment  of  error  of  defendant  is.  as  to 
the  rulings  and  declarations  of  the  court  in  the  presence 
of  the  jury  as  set  forth  in  defendant's  bill  of  excep- 
tions No.  2.  By  this  bill  of  exceptions  it  appears  that 
after  the  State  had  closed  her  ev^idence  in  chief,  the  de- 
fendant, introduced  a  witness  and  offered  to  prove  that 
a  few  days  before  the  deceased.  Grass,  was  shot,  said 
Graas  made  an  attempt  to  shoot  defendant,  and  being 
prevented  by  the  witness  said  to  witness:  "You  might 
as  well  let  me  kill  him  now,  for  lam  bound  to  kill  him 
any  how,"  and  also  that  this  attempt  and  threat  were 
made  known  to  the  defendant  bv  witness  within  a  few 
hours  thereafter;    that  thereupon  the  attorney  for   the 
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Stale  objeetod  to  the  introduction  of  this  evidence  up^^r^januaJy^^ernu 
the  ground  that  the  State  hid  proved  the  kilHn«^  to  be  ~^^ 
by  lying  in  wait,  which  was,  by  the  statute,  murder  in  Abbott. 
the  first  degree,  and  that  no  previous  threats  or  attempts 
on  the  part  of  the  deceased  to  take  the  life  of  the  defendant 
could  justify  the  offense  or  reduce  the  grade,  which  ob- 
jection was  overruled  by  the  court,  and  the  evidence  per- 
mitted to  go  to  the  jury,  and  the  court  in  permitting  the 
evidence  to  go  to  the  jury  stated  in  the  presence  and 
hearing  of  the  jury  that  if  there  svas  no  other  ground 
upon  which  the  court  would  permit  such  threats  and  at- 
tempts to  go  to  the  jury,  it  would  pi^rmit  them  upon  the 
ground  that  the  statute  prescribed  two  penalties  for  mur- 
der in  the  first  degree,  one  c.ipital  and  the  other  impris- 
onment for  life,  and  that  such  threats  and  attempts 
might  be  proper  for  the  consideration  of  the  jury  in  deter- 
mining which  of  said  punishments  to  inflict;  that  there- 
upon the  counsel  for  the  prisoner  asked  the  court  if  it 
permitted  said  threats  and  attempts  to  go  to  the  jury 
only  for  the  purpose  above  stated,  and  the  court  in  re- 
sponse to  said  question  stated  in  the  presence  and  hearing 
of  the  jury  that  it  admitted  said  threats  and  attempts  only 
for  that  purpose,  viz  :  because  the  statute  pres:^ril)ed  the 
two  penalties  for  murder  in  the  first  degree.  To  which 
action  and  statement  of  the  court  so  made  in  the  presence 
ofthejury,  the  defendant  also  excepted,  &c.  As  has  been 
alreadv  said  the  indictment  in  this  case  is  for  murder 
but  it  doe^  not  charge  that  the  murder  was  by  "lying  in 
wait."  In  HiWs  CisCy  2  Gratt.  594  it  was  held  "that  ev- 
ery homicide  is  prima  facie  murder  in  the  second  de- 
gree and  in  order  to  raise  it  to  murder  in  the  first  degree 
the  C-)mmonwealth  must  assume  the  burden  of  proving 
the  elements  of  that  crima."  In  the  case  und.^r  consid- 
eration the  State  proved  the  homicide  and  iherefore 
according  to  the  case  just  cited  in  2  Gratt.,  made  a  prima 
/aciecase  against  the  defendant  of  murder  in  the  second 
degree,  and  the  State  gave  evidence  tending  to  prove  that 
the  alleged   murder  was   committed  by  «uch  means  and 
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januaiy'^Term.^^^^^''  ^^^^  ciroiiQistances  as  wouUl  make  the  murder, 
stato  murder  in  the  first  degree,  in  ths  ab?2nce  of  other  suffi- 
Abbott.  cient  facts  and  circumstances,  and  it  was  claimed  by  the 
attorney  for  the  State,  before  the  court  and  jury,  that  the 
evidence  proved  that  the  murder  was  by  ''lying  in  wait." 
But  it  must  be  remembered  that,  generally,  in  the  trial 
of  criminal  cases,  the  jury  are  the  judges  of  the  evidence 
and  as  to  what  degree  of  murder,  if  any,  it  proves,  and 
not  the  court;  still,  the  court  nviy,  under  certain  circum- 
stances, grant  a  new  trial  at  the  instance  of  defendant- 
As  to  whether  the  evidence  proves  murder  in  any  de- 
gree against  the  defendant,  the  jury  are  the  judges.  And 
they  are  also  the  judges  as  to  whether  the  jnurder,  if 
committed,  was  by  ^4ying  in  wait,"  or  otherwise.  The 
court  may,  properly,  instruct  the  jury  as  to  matters  of 
law,  arising  upon  the  trial,  but  the  court  should  not  as- 
sume, in  its  instructions  to  or  rulings  before  the  jury,  or 
express  or  intimate  an  opinion,  in  the  presence  of  the 
jury,  that  the  evidence  proves  the  defendant  on  trial 
guilty  of  murder  in  any  degree,  or  any  other  less  offense 
embraced  in  the  indictment.  When  the  court  does  so,  it 
entrenches  upon  and  derogates  from  the  province  of  the 
jury.  It  would  be  difficult  to  estimate  the  influence  an 
assumption  by  the  court  as  to  what  has  been  made  out  by 
the  evidence  against  a  defendant,  or  even  the  expression 
of  an  impression  or  intimation  of  an  opinion  by  the 
court  in  that  regard,  might  have  upon  the  minds  of  the 

JUO'- 

When  it  is  proven  prima  facie  that  a  murder  has  been 

committed,  and  it  is  claimed  from  the  evidence  that  the 
crime  committed  is  murder  in  the  first  degree,  because  it 
is  murder  by  "lying  in  wait,"  it  is  for  the  jury  to  de- 
termine, from  all  the  circumstances  and  evidence,  wheth- 
er the  murder  is  murder  "bv  Ivincj  in  wait,"  or  whether 
the  murder  is  murder  in  the  first  degree,  for  any  cause 
embraced  by  the  statute,  or  murder  in  the  second  degree, 
or  voluntary  or  involuntary  manslaughter,  or  whether 
the  defendant  is  guilty  of  any  offense  covered  by  the  in- 
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dictment;  though  the  court  may  instruct  the  jury  in  mat-j^^^JJ^'^erm. 
tcrs  of  law   relevant  to   the  case.     In  "Cases   on  Self-       '^~ 
Defense,"  by  Kerrigan  and  Thompson,  page  476,  there      Abbott.  * 
is  the  case  of  Jackson   i\    The  StcUe,   reported  as  having 
been  decided  by  the  Supreme  Court  of  Tennessee,  at  the 
April  term,  1873.   Judge  McFarland  delivering  the  opin- 
ion of  the  court.     The  syllabus,  as   given,  is  as  follows, 
to-wit :  "The  general   rule,  subject,    perhaps,  to  excep- 
tions in  extreme  cases,  is,  that  in  the  trial  of  indictments 
for  homicide,  evidence  of  previous    threats  made  by  the 
deceased  against  the  prisoner,  and  communicated  to  him, 
before  the  killing,  is  admissible  without  reference  to  the 
<juestion  whether  there  is  any  evidence  tending  to  show 
that  at   the  time  of  the  killing,  the  deceased  was  doing 
some  overt  act,  manifesting  a  present  intention  to  carry 
such  threats  into  execution ;  or  without  reference  to  the 
question  whether  there  was  proof  that  the  defendant  may 
have  acted  upon  a  reasonable  belief  that  he  was  in  dan- 
ger of  death  or  great  bodily  harm  at  the  hands  of  the  de- 
ceased.    Ordinarily  the  judge  cannot  assume   whether 
there  is  evidence  tending  to  prove  such  a  state  of  facts  as 
would   make  testimony   of  such  communicated  threats 
relevant ;  because  this  would  be  to  decide  on  the  effect  of 
the  evidence  upon   a  material   question  in  the  case — a 
matter  which  belongs   exclusively    to   the  jury.     What 
constitutes  such  an  overt  act  as  will  warrant  a  person  in 
slaying  his  enemy  in  his  own  defense,  is  a  question  for  a 
jury,  to   be  resolved   according  to  the  circumstances  of 
each  particular  case.     No  general  rule  can  be  laid  down 
upon  the  subject.     Previous  threats  or  acts  of  hostility, 
however  violent  they  may  be,  will  not  justify  a  person 
in  seeking  and  slaying  his  adversary."     The  judge,  in  his 
opinion,   holds  that,   "to  excuse  the  slayer,  he  must  act 
under  an  honest  belief  that  it  is  necessary  at  the  time  to 
take  the  life  of  his  adversary,   in  order  to  save  his  own ; 
and  it  must  appear  that  there    was  reasonable  cause  to 
excite  this  apprehension."     See  pag^e  four   hundred  and 
eighty- four.     He  further  says,   on  page  four  hundred 
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anuary'^eriii.^'^^  cightv-five,  ill  spcaking  of  t li I'ca ts :  "In  fact, 
"  "^^  we  think  the  practice  has  been  very  general  to 
•  Abbott,  adniit  proof  of  this  character,  and  leave  its  ef- 
fect to  be  determined  with  pro})er  instruction.s." 
In  the  case  of  The  People  r.  Strong,  30  Cal.,]  151,  ^'it  is 
held  that  it  is  for  the  jury,  in  a  criminal  ea.<e,  to 
determine  whether  evidence  introduced  uj)on  a  given 
point  amounts  to  proof  of  the  fact  sought  to  be  proved." 
"In  the  case  of  Whitchjv,  The  State  of  Georgia,  SSGeorgh, 
it  was  hM  that  when  the  charge  of  the  court  assumes 
certain  things  as  facts,  and  is  in  such  shape  as  to  inti- 
mate to  the  jury  what  the  judge  believes  the  evidence  to 
be,  and  that  they  made  defendant  guilty,  a  new  trial  will 
be  granted."  In  the  case  of  Monroe  v.  The  Stat e  of  Geor- 
gia, o  Georgia,  it  was  held  that  "threats,  aceomj)anied 
with  occasional  acts  of  personal  violence  are  admissible 
to  justify  the  reasonableness  of  the  defendant's  fears,  pro- 
vided a  knowledge  of  the  threats  is  brought  home  to 
him."  In  the  same  case,  it  was  held  that  "The  dec- 
larations of  a  defendant  antecedent  to  the  fact  are  some- 
times admitted  as  tending  to  explain  and  reconcile  his 
conduct,  and  to  discover  the  quo  animo  with  which  the 
act  w^as  committed."  Upon  the  which  it  seems  to  me 
that  the  circuit  court  erred  in  stating,  in  the  presence  of 
the  jury,  that  it  admitted  the  threats  to  go  to  the  jur^' 
npon  the  ground  only  that  the  statute  prescribed  two 
penalties  for  murder  in  the  first  degree,  one  capital  and 
the  other  imprisonment  for  life,  and  that  such  threats 
might  be  proper  for  the  consideration  of  the  jury  in  de- 
termining which  of  said  punishments  to  inflict,  first,  be- 
cause the  statute  to  w^iich  the  court  refers  did  not  prop- 
erly apply  to  the  defendant's  case,  it  not  appearing  by 
the  record  that  he  consented  that  such  statute,  which 
is  the  new  law,  should  be  applied  to  his  case,  and  secondly, 
because,  it  w^as  improper  for  the  court,  on  admitting  the 
threats,  &c.,  to  restrict  the  purposes  for  which  the  jury 
might  consider  them  to  so  narrow  limits.  The  threats 
were  properly  admitted  by  the  court,   as  evidence,   but 
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the  jury  should  have  been  allowed  to  consider  them  inj 
connection  with  the  other  evidence  in  the  cause,  to  have  ~.^^, 
such  weight  and  effect  as  they  were  entitled  to.  It  also  Ahu,*u 
seems  to  me  from  the  words  employed  by  the  court  in 
stating  the  reason  why  it  admitted  the  evidence  of  the 
threats,  and  the  only  purposes  for  which  the  evidence 
was  admitted  that  the  jury  might  well  have  inferred 
that  in  so  stating  the  court  assumed,  or  intimated  an 
opinion  that  the  evidence  against  the  defendant  made 
out  a  case  of  murder  in  the  first  degree — although  the 
court  doubtless  did  not  intend  to  be  understood  as  so  as- 
suming or  intimating  before  or  to  the  jury. 

By  defendant's  bill  of  exceptions  No.  3,  it  appears 
that  after  the  State  hi  1  c'osed  its  evidence  in  chief,  and 
after  the  defendant  had  given  evidence  to  the  jury,  as 
stated  in  bill  of  exceptions  Xo.  2,  the  defendant  also 
proved  that  a  short  time  before  Grass  was  shot,  the  said 
Grass,  on  two  or  three  different  mornings  brought  his 
gun  out  into  his  door  yard  and  shot  it  off,  saying  each 
time  that  he  had  kept  that  charge  long  enough  for  the 
Black  Buck,  and  then  reloaded  his  gun ;  that  one 
Thomas  Good,  who  was  present  on  these  two  or  three 
occasions,  said  to  Grass,  on  the  last  of  these » occasions, 
that  he  would  like  to  be  along  when  he  shot  the  Black 
Buck  ;  that  Grass  replied  to  Good  that  he  did  not  want 
anybody  with  him  when  he  shot  the  Black  Buck;  that 
Grass  was  then  asked  bv  Good  what  he  meant  bv  the 
Black  Buck,  and  Grass  replied  that  he  meant  St.  Clair 
Abbott  (the  defendant),  and  that  these  conversations  and 
these  transactions  were  immediately  thereafter  commu- 
nicated to  the  defendant  bv  said  Good.  The  defendant 
also  proved  that  some  time  before  the  shooting,  the  exact 
time  not  recollected  bv  the  witness,  that  Grass  sent  word 
by  one  Garrison  Massey  to  the  defendant  that  he,  Grass, 
would  kill  the  defendant,  within  three  days,  and  that  he, 
said  Grass,  intended  to  go  away,  and   that  this   message 
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jaimnly'^erui.^^^*'  ^^^^  coinmuiiicated  to  the  defendant,  before  the 
"shooting;  and  thereupon  two  other  witnesses  were  pro- 
duced and  sworn  on  behalf  the  defendant,  to-wit : 
Thomas  Maasey  and  Mary  Jarrett,  by  whom  the  defend- 
ant ofiFered  to  prove  that  on  two  other  separate  and  dis- 
tinct occasions,  and  a  short  time  before  the  shooting,  he, 
Grass,  threatened  to  kill  the  defendant  on  sight,  which 
evidence  being  objected  to  by  the  attorney  for  the  State, 
was  rejected  by  the  court  and  not  permitted  to  be  given  to 
the  jury,  because  the  defendant  was  unable  to  prove  that 
the  last  two  threats  were  brought  to  the  knowledge  of  the 
defendant  before  the  shooting — the  court  ruling  that 
no  threats  made  by  Grass  against  the  defendant,  could 
be  admitted  in  evidence  unless  knowledge  of  such 
threats  was  brought  home  to  the  defendant  before  the 
shooting;  to  which  ruling  and  action  of  the  court  in  re- 
jecting the  proof  of  the  two  threats  above  named,  and  in 
deciding  that  no  threats  made  by  the  defendant  should  be 
proved  unless  knowledge  thereof  was  brought  home  to 
the  defendant  before  the  shooting,  the  defendant  excep- 
ted. The  question  involved  in  this  ruling  of  the  court 
has  been  very  much  discussed  by  the  authorities,  and 
there  seems  to  be  some  confusion  upon  the  subject.  In 
the  case  of  Pitman  i\  The  State.  22  Ark.,  354,  it  was  held 
that  "on  the  trial  of  an  indictment  for  murder,  threats  and 
declarations  of  hostile  purpose  and  feeling  made  by  the 
deceased  on  the  day  and  near  the  time  of  the  killing, 
and  his  acts  and  conduct  indicative  of  an  intention  to 
execute  such  threats  are  admissible  in  evidence  as  jiartof 
the  res  gestce,  though  the  threats  were  not  communicated 
to  the  defendant.^'  In  the  case  of  Keener  v.  The  Statey  18 
Georgia,  228,  the  court  say  :  "The  true  distinction,  we 
apprehend,  as  to  the  admissibility  of  evidence  of  threats, 
and  one  apparently  overlooked  in  many  of  the  eases,  is 
this :  When  sought  to  be  introduced  bv  the  defendant  as 
a  justification  for  the  homicide,  and  without  any  overt 
act,  he  must  show  that  they  have  been  communicated  ; 
otherwise  they  can  furnish  no  excuse  for  their  conduct, 
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but  when  offered  to  prove  a  substantive  fact,  namely  -january'Term. 
the  state  of  feeling  entertained  by  deceased  towards  y^^~^ 
the  accused,  it  is  competent  testimony,  whether  a  knowl-  Ablwtt. 
edge  of  the  threats  be  brouo^ht  home  to  the  defendant  or 
not/'  In  the  case  o(  Stokes  v.  The  People  of  the  State  of 
New  York,  53  N.  Y.,  164,  it  was  decided;  "where,  upon 
trial  of  an  indictment  for  murder,  evidence  had  been 
given  making  it  a  question  for  the  jury  whether 
the  act  was  perpetrated  by  the  prisoner  in  de- 
fending himself  against  an  attempt  on  the  part  of  the  de- 
ceased to  murder  or  to  inflict  some  great  bodily  harm 
upon  him — held  that  evidence  of  violent  threats  made  by 
the  deceased  against  the  prisoner  a  short  time  before  the 
occurrence,  was  proper,  although  such  threats  were  not 
communicated  to  the  prisoner."  It  seems  to  me  that 
under  the  circumstances,  the  court  erred  in  rejecting  the 
evidence  of  the  witnesses  Thomas  Massev  and  Marv 
Jarrelt  as  to  the  said  declarations  of  the  said  Grass,  made 
a  short  time  before  the  shooting.  The  said  evidence  of 
«uch  declarations  of  Grass  (the  deceased)  should  have  been 
allowed  to  goto  the  jury  at  least  to  show  the  state  of  feel- 
ing of  said  Grass  toward  defendant,  in  connection  with 
the  other  evidence  upon  that  subject,  although  it  does 
not  appear  that  said  threats  were  communicated  to  the 
defendant  before  the  killing. 

By  the  defendant's  fourth  bill  of  exceptions  it  appears 
that  the  defendant  asked  the  court  to  give  the  following 
instruction  to  the  jury,  viz:  "If  the  jury  upon  a  consid- 
eration of  all  the  evidence  have  a  reasonable  doubt  as  to 
whether  the  plea  of  self-defense  is  made  out,  it  is  their 
duty  to  acquit  the  defendant.  To  the  giving  of  which 
instruction  the  attorney  for  the  State  objected ;  and  the 
objection  was  sustained  by  the  court  and  the  court  re- 
fused to  give  the  instruction  and  in  refusing  said  in- 
struction stated  in  the  presence  and  hearing  of  the  jury 
that  when  a  defendant  in  an  indictment  for  murder  set 
up  a  plea  of  self-defense  he  must  prove  his  plea 
to     the    satisfaction     of   the  jury ;  and   the  defendant 
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januar"  Tenu^*-'^^'^'P^^'^^  *^*  ^'^^'  opinioii  of  the  oourt  in  refu-sint^  to   give 
.said  instruction  and  the  said  statement  of  the  court  made 
in  the  presence   of  the  jury/'  &e.     The  question    raised 
by  this  bill  of  exceptions  is  interesting  and  important — 
It  is  a  question  about  which  thei-e  has  been  much  differ- 
ence in  opinion  among  the  legal    profession.     In  crimi- 
nal oases,    and    especially    felonies,  the  rule  is  that  the 
person  charged  is  presumed  to  be  innocent,  until  he    is 
proven  guilty  and  if  upon  the  consideration   of  all  the 
evidence,  there  be  a  reasonable  doubt  of  the  guilt  of  the 
accused,  the    jury  are    to    give   him  the  benetit  of  that 
doubt.     In  criminal  cases,  the  jury,  in  finding  a  verdict, 
do  not  weigh  the  evidence  in  the  sense  that  they  are  re- 
quired to  do  in  civil  cases.     In  the  one   class   of   cases, 
they  are  to  weigh  it  carefully,  and  decide  according  to  its 
prc^pon^le ranee,  although  it  may  not  be  free  from  reason- 
able doubt.     In  criminal  cases  however,  neither   a   pre- 
ponderance of  evidence,  nor  any  weight  of    preponder- 
ant evidence  is  sufficient  for  the  purpose,  unless  it  gen- 
erate a  full  belief  of  the  fact  to  the  exclusion  of  all   rea- 
sonable doubt.  3    Greenl.  on  Ev.  29 ;  Wharton's    Am. 
Grim.  Law,  2d  Ed.  264.     "If  the   accused  shall  concede 
the  fact  of  the  killing,  or  if  it  be  found    that   he  is  the 
author  of  the  homicide,  and  he  relies  upon  the  matter  in 
excuse  or  justification    of   the  act,    the    inquiry  arises, 
whether  he  must  prove  such  matter  beyond  a  reasonable 
doubt.     Whatever    the  rule  mav  be  when  he  relies   on 
some  distinct,  substantial  ground    of  defense,  not    nec- 
essarily connected  with  the  transaction    upon  which  the 
indictment  is  founded,  (such  as  insanity  if  that   can   be 
such,  which  I  do  not  now  determine),  T  know  of  no  well 
considered  case  that  has  gone   so  far,  as    to    hold    that 
where  the  defense  is    confined  to  the   circumstsiuces  ac- 
companying the  original  transaction,  (as  that  the  accus- 
ed acted  in  self-defense,)  that  he  must  prove  such  justifi- 
cation or    excuse  bevond  a   reasonable  doubt.     "In  the 
case  of  Tweedy  r.  Tke  State  of  loxoay  5  Iowa,    436,  judge 
AVright,  who  seems  to  have  delivered  the  opinion  of  the 
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<?()urt,  say.^,  ^*No^v  a]>plying  this  rule  to  the  <^<^'f^'"*^c'j.,p..i/ry' 'tciiji. 
oontcmplnted  bv  this  instruction,  taking  for  tiie  present  .^atc  ~ 
the  rftron!2:<\st  view  of  it  aurainst  the  prisoner  and  how  js^hhotu 
does  it  stand  ?  He  is  prc^sumed  to  be  innocent.  This 
presnniption,  says  the  prosecution,  is  rebutted  and  re- 
moved, "Nvhon  it  is  found,  or  conclusively  established, 
that  he  was  the  author  of  the  homicide.  Grant  this, 
and  that  he  does  then  stand  in  the  attitude  of  guilt, 
then  it  seems  to  us,  that  if  the  circumstances,  ^vhethe^ 
proven  by  him,  or  the  State,  preponderate  even,  in  favor 
of  the  matter  of  excuse  or  justification,  there  instantly 
arises  a  reasonable  dcnibt  of  his  jxuilt  and  an  acquittal 
should  follow.  "Whereas,  ii  he  is  required  to  estrb- 
Hsh  such  defense  beyond  a  reasonable  doubt,  then 
raost  manifestlv,  thev  should  entertain  a  reasonable 
doubt  of  his  guilt.  And  this  process  of  reasoning, 
is  quite  as  favorable,  certainly,  as  the  State  could  ask. 
But  we  need  not  stop  here,  for  the  prisoner,  in  such 
cas€s,  is  entitled  to  even  a  more  favorable  rule.  The 
defense  of  the  defendant,  related  to  and  grew  out  of  the 
transaction  or  rcfi  geMic,  which  constituted  the  supposed 
criminal  act.  To  establish  it,  he  wa^^  not  required  to, 
and  need  not,  assume  anything  aside  or  out  of  the  case, 
on  the  part  of  the  government.  He  had  a  right  to  claim 
and  insist,  that,  taking  the  facts  and  circumstances  all 
together,  as  proved  on  both  sides,  he  was  not  sliown  to 
be  guilty;  and  if  the  facts  constituting  the  transacticm, 
on  which  the  prosecution  rested,  did  not  prove,  beyond  a 
reasonable  doubt,  that  he  committed  the  offimse  with 
which  he  was  charged,  (or  one  necessarily  included  in 
it,)  he  was  entitled  to  an  acquittal.  To  constitute  the 
crime  of  murder,  the  person  must  have  killed  the  person 
named  in  the  indictment  with  malice  aforethought,  either 
expressed  or  implied.  If  the  killing  was  justifiable, 
then  there  was  no  malice  aforethought ;  it  was  not  mur- 
der— nor  was  it  manslaughter."  This,  I  think,  in  most 
respects,  declares  correct  principles  of  law.  But  wheth- 
<er  the   self-defense,   or  other  justification   set   up,   and 
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January" TiMui.^^'^^^''^  ^'^®  cvideiice  End  circunistances  tend  to  prove,  is 
stiuc  necessirily  connected  with  the  original  transaction,  or  is 
Abbott,  i^ome  distinct,  substantive  defense ;  if  the  circumstances 
and  eviden(»e  tend  to  prove  self-defense,  or  other  legal 
justification,  then  as  to  the  question  of  whether  the  act 
was  done  in  self-defense,  or  other  legal  justification,  if 
in  the  opinion  of  the  jury  a  substantial  conflict  of  cir- 
cumstances or  other  evidence  exists,  there  should  be  such 
a  preponderance  of  circumstances  or  other  evidence 
against  the  self-defense  or  other  justification,  as  to  rea- 
sonably satisfy  the  mind  of  the  jury,  that  the  killing 
was  not  in  self-defense  or  justifiable,  before  they  can 
convict.  If  there  be  in  the  opinion  of  the  jury,  a  sul)- 
stantial  conflict  of  the  evidence  or  circumstances  as  to 
whether  the  killing  was  done  in  self-defense,  and  the  cir- 
cumstances or  other  evidence  preponderate  in  favor  of 
self-defense,  and  I  should  add,  if  it  was  equally  balanced 
as  to  the*  killing  being  done  in  self-defense,  the  jury 
ought  not  to  convict  either  of  murder  or  manslaughter. 
While  the  instruction  asked  of  the  court  bv  defendani's 
counsel,  mentioned  in  said  bill  of  exceptions  Xo.  4,  very 
nearly  propounds  the  law  correctly  on  the  subject;  still, 
I  do  not  think  it  is  fully  correct  in  this  case,  as  the  case 
is  presented.  The  statement  of  the  court,  made  in  the 
presence  of  the  jury,  that  when  "the  defendant,  in  an 
indictment  for  murder,  sots  up  the  plea  of  selt-defense, 
he  must  prove  his  plea  to  the  satisfaction  of  the  jury," 
is  not  objectionable,  as  a  general  rule,  as  to  this  subject. 
Each  case,  to  a  great  extent,  must  depend  very  much  up- 
on the  circumstances  attending  it. 

By  the  defendant\s  fifth  bill  ol  exceptions,  it  ap}K?ars 
that  after  the  evidence  and  arMments  of  counsel  Mxre 
concluded,  as  well  on  behalf  of  the  State  as  on  behalf  of 
the  defendant,  the  attorney  for  the  Stat€  asked  the  court 
to  give  f^6^o  instructions  to  the  jury,  as  follows,  viz:  "1.  If 
the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  St.  Clair  Abbott  killed    Augustus  Grass,  by 
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lying  in  wait,  when  the  said  Augustus  Grass  was  on  t^^j^jiuuy^oroi. 
road  driving  his  team,  and  doing  no  harm  or  injury  to  ~^ 
said  Abbott,  then  no  previous  threats  or  attempts  at  vio-  Aoiiott. 
lence  on  the  part  of  Grass  can  justify  or  excuse  the  act, 
or  reduce  it  from  murder  in  the  first  degree."  "2. 
If  the  jury  believe,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  St.  Clair  Abbott  killed  Au- 
gustus Grass,  as  alleged  in  the  indictment,  ly- 
ing in  wait,  then  said  killing  is  murder  in  the  first 
degree."  To  each  of  which  instructions  the  defendant 
by  his  counsel  objected,  which  objection  was  overruled 
by  the  court,  and  both  of  the  instructions  were  given  to 
the  jury.  And  the  court  also  voluntarily  gave  the  fol- 
lowing instruction  to  the  jury  which  is  in  the  words  fol- 
lowing, viz :  "It  is  not  every  killing  that  amounts  to 
either  murder  or  manslaughter.  Killing  may  be  either 
justifiable  or  excusable.  In  cases  where  the  defense  of 
justifiable  homicide  is  claimed  or  set  up,  it  is  necessary  for 
the  defense  to  show:  that  there  was  immediate  and  press- 
ing danger  of  life,  limb  or  great  bodily  harm  ;  that  he 
had  reason  to  believe  the  act  necessary  to  protect  himself 
from  this  impending  danger  ;  that  previous  threats  and 
attempts  are  not  sufficient  to  justify  a  killing;  that  the 
statute  clearlv  fixes  that  killing  by  Ivine  in  wait  is  mur- 
der  in  the  first  degree ;  that  neither  previous  threats  nor 
attempts  will  reduce  to  a  lower  grade  or  justify  a  kill- 
ing by  lying  in  wait,  under  the  statute."  To  the  giving 
ol  the  last  named  instruction  bv  the  court  the  defendant 
also  objected,  but  his  objection  was  overruled,  and  the 
instruction  given  to  the  jury.  To  the  opinion  of  the 
court  in  giving  each  and  all  of  said  instructions  to  the 
the  jury  the  defendant  excepted,  &c.  Whether  each  or 
all  of  the  instructions,  so  given  by  the  court,  to  the  jury, 
expound  the  law  correctly,  upon  the  subject  involves 
most  important  and  interesting  legal  questions  touching 
the  criminal  laws  in  force  in  this  State.  By  the  com- 
mon law,  murder  is  where  a  person  of  sound  memory 
and  discretion,  unlawfully  kills    any  reasonable  creature 
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j.,^^,.jy'li.yjjjj  in  being,  and  ill  the  peace  of  the  common wciilth,  with 
"malice  prepense  or  aforethought,  either  express  or  im- 
plied. Wharton's  Am.  Crini.  Law,  356,  357.  As  I 
have  before  stated  it  was  held  in  HilPs  Caj^e  2  Griitt. 
594,  that  every  homicide  is  prima  facie  murder  in  Ihe 
second  degree,  and  in  order  to  raise  it  to  murder  in  the 
first  degree  the  commonwealth  must  assume  the  burden 
of  proving  that  crime.  In  the  ca.sc  under  consideration 
the  attorney  for  the  State,  assuming  that  the  evidence 
before  the  jury  tended  to  prove  that  the  defendant  had 
murdered  Augustus  Grass,  and  that  the  murder  was  by 
"lying  in  wait"  asked  the  court  to  give  to  the  jury  the 
fiist  and  second  instructions  which  the  court  gave.  In 
considering  these  two  instructions  I  will  fii'st  ascertain 
whether  the  instructions  if  they  were  good  law,  were 
relevant  to  the  case  as  made  out  by  the  evidence. 

The  evidence  given  to  the  jury  is  certified  by  the 
court  and  is  a  part  of  the  record.  That  Grass  (the  de- 
ceased) was  killed  by  tlie  defendant  by  shooting  at  the 
time  alleged  in  the  indictment,  the  evidence  as  certified 
seems  to  establish,  but  whether  the  evidence  tends  to 
prove  that  the  killing  was  murder  by  lying  in  wait  is 
another  question.  The  only  evidence  in  the  cause  bear- 
ing upon  the  question  as  to  whether  the  killing,  was  mur- 
der by  lying  in  wait  is  the  following :  "The  State  also 
proved  that  on  the  morning  Grass  was  shot,  the  defond- 
and  one  Anderson  Jarrett,  were  out  in  the  'High- 
land Field,'  on  the  left  hand  side  of  the  road  going  up 
Paint  Creek,  with  their  guns,  looking  for  Southern 
soldiers  who  they  had  heard  were  coming  in  ;  while  there 
they  saw  Grass  and  his  three  sons  riding  towards  Grass' 
house ;  that  defendant  told  said  Anderson  Jarrett  to 
shoot  Grass,  which  Jarrett  declined  to  do ;  that  the  de- 
fendant then  stepped  behind  a  hickory  tree  and  shot 
Grass,  who  had  then  gotten  a  short  distance  by  the  de- 
fendant and  said  Jarrett;  that  Grass  being  shot,  }umi)ed 
from  the  wagon  and  said  he  was  killed,  and  got  on  one 
of  the  horses  and  rode  off;  that  the  defendant  and  Jar- 
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rett  were  about  ssventy-five  yards  from  said  Grass  wheDj^^^jj^^^'^'^Yc^m. 
the  shot  was  fired,  that  it  was  two  or  three  minutes  from" 
the  time  defendant  and  said  Anderson  Jarrett  first  saw 
Grass  coming,  to  the  time  the  shot  was  fired/'  Bjuvier, 
in  his  Law  Diet.,  says,  IWng  in  wait,  is  "being  in  am- 
bush for  the  purpose  of  murdering  another."  In  the  case 
of  Burgess  i\  The  Commonivealihy  2  Va.  Cases,  488,  judge 
Dade  in  delivering  the  opinion  of  the  court  on  page  488 
says,  "Now,  we  tjike  the  expression  Hijing  in  waity  not, 
merely  to  mean  his  concealing  himself  in  the  path  of 
his  intended  victim  for  the  purpose  of  killing  him, 
but  the  deliberately  and  premeditatedly  seeking  an  occa- 
sion to  effect  the  deadly  purpose."  In  Jones'  Case,  1 
Leigh,  598,  Judge  Daniel  says :  "Lying  in  wait  may  be 
with  a  view  to  great  injury,  abuse  and  bodily  harm,  with- 
out the  settled  purpose  to  kill."  In  Tennessee  the  statute 
in  relation  to  murder  in  the  first  and  second  degree,  is 
substantially  the  same  as  in  Virginia  and  this  State. 
And  in  the  case  of  Riley  v.  State,  9  Hump.,  646,  it  ap- 
pears on  page  651,  in  the  opinion  of  the  court,  that  the 
judge,  at  the  trial,  before  the  jury,  among  other  things, 
instructed  the  jury  in  substance:  "That  to  constitute 
lying  in  wait,  three  things  must  concur,  to-wit :  waiting 
watching,  and  secrecy ;  and  that  these  facts  must  be  es- 
tablished beyond  a  reasonable  doubt,  to  authorize  the 
conclusion  that  there  was  lying  in  wait ;  that  if  they 
should  be  of  opinion  there  was  such  lying  in  wait,  and 
that  the  fatal  blow  was  given  by  the  prisoner,  so  lying 
in  wait,  for  the  purpose  of  inflicting  some  great  bodily 
harm  upon  the  deceased,  (though  short  of  the  intention 
of  talking  life,  but  which  would  be  murder  at  common 
law,)  it  would  be  murder  in  the  first  degree."  The 
court  further  stated  to  the  jury,  "that  if  any  stick  or 
other  weapon  is  used  by  one  lying  in  wait  for  the  pur- 
pose, calculated  to  produce  great  bodily  harm,  and  if, 
nsed  in  such  manner,  great  bodily  harm  is  the  probable 
consequence,  and  that  death  ensue,  so  that  it  would  be 
97 
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Jauu«ry"\erni.™"''^^^  ^*  common  law,  it  is  murder  in  the  first  degree," 
stai7  ^^'^^  evidence  which  I  have  stated  did  not  prove,  or  suf- 
Abbi>it.  ficiently  tend  to  prove,  that  the  killing  amounted  to 
murder  by  ^*lying  in  wait."  It  does  not  appear,  nor 
does  the  evidence  t<?nd  to  prove,  that  the  defendant  was 
"lying  in  wait"  for  the  deceased,  Grass,  for  any  purpose 
whatever,  on  the  occasion  of  the  shooting.  But  the  evi- 
dence proves  that  he  and  Anderson  Jarrett  were  together, 
and  that  they  were  in  the  "Highland  Field"  for  another 
and  different  purpose  altogether.  Whether  the  evidence 
proves,  or  tends  to  prove,  the  killing  to  amount  to  mur- 
der in  the  first  degree,  for  reasons  other  than  mere  lying 
in  wait,  or  murder  in  the  second  degree,  or  voluntary 
manslaughter,  or  involuntary  manslaughter,  I  do  not 
now  express,  or  intend  to  express,  or  to  be  understood 
as  intimating  any  opinion.  The  killing  may  amount  to 
murder  in  the  first  degree,  without  being  murder  by 
"lying  in  wait;"  but  whether  it  does  so,  or  not,  in  this 
ease,  I  intimate  no  opinion,  as  it  would  be  improj^er  now 
to  do  so.  For  the  reasons  I  have  stated,  I  think  said 
two  instructions  were  not  relevant  to  the  case  before 
the  jury,  and  were  so  framed  that,  in  the  condi- 
tion the  case  stood  before  the  jury,  they  might  con- 
fuse and  mislead  the  jury.  And  these  reasons  apply 
with  equal  force  to  so  much  of  the  instruction  voluntari- 
ly given  by  the  judge  to  the  jury  as  relates  to  killing  by 
lying  in  wait.  There  may  be  doubt  that  "murder 
by  lying  in  wait"  and  "killing  by  lying  in  wait," 
mean  one  and  the  same  thing  under  our  statute. 
The  statute  reads :  "Murder  by  poison,  lying  in  wait, 
imprisonment,  starving,  or  any  wilful,  deliberate  and 
premeditated  killing,  &c.,  is  murdefr  in  the  first  degree.*' 
If  they  mean  the  same  thing,  why  should  the  word  "mur- 
der" be  used  in  the  one  connection  and  "killing"  in  the 
other?  If  it  be  proved  that  the  killing  wa*  of  such  a 
character  that,  under  ordinary  circumstances,  it  would 
have  been  murder  at  common  law,  and  the  fact  of  lying 
in  wait  exist,  that  fact  will  make  it  a  case  of  murder   in 
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the  first  degree.     liiley  v.    The  State,  9  Hump.   (Tenii.)jjj^y^^^^7\^,^„^ 

661.     Can  it  be  said  that  if  the   killing  be  proved,   and ^^ 

the  fact  of  "lying  in  wait"  exist,  that  fact  will  make  it  AhJ^tt. 
a  case  of  murder  in  the  first  degree  ?  Does  "lying  in  wait," 
ad  used  in  the  statute,  necessarily  pre-suppose,  or  imply 
malice?  Does  not  the  statute  mean  that  if  a  homicide  is 
proven  to  have  been  committed  with  malice,  the  crime 
is  murder  in  the  second  degree,  but  if  it  be  shown,  in  addi- 
tion, that  the  fact  of  "lying  in  wait"  existed,  the  offense, 
for  that  reason,  is  raised  to  murder  in  the  first  degree  ?  It 
is  held  in  the  said  case  of  Riley  i\  The  State,  "Whore  a  lying 
in  wait  is  established,  all  proof  as  to  'intention'  or  Svilful- 
ness'  is  irrelevant,  if  the  stroke  be  given  under  circum- 
stances that  would  make  it  murder  at  common  law.  If 
a  party  strike  with  a  deadly  weapon,  without  provoca- 
tion, intending  to  inflict  the  stroke,  as  a  matter  of  law 
wliich  he  cannot  dispute,  he  shall  be  held  to  intend  the 
consequences;  and  if  death  ensue,  it  is  murder.  And  in 
such  cases,  if  a  'lying  in  wait'  exist,  it  is  murder  in  the 
first  degree."  This  case  would  seem  to  imply  that  if  a 
party  strike  with  a  deadly  weapon,  and  with  provoca- 
tion, &c.,  under  the  same  circumstances,  the  offense 
might  not  necessarily  amount  to  murder  in  the  first  de- 
gree. In  llilPs  CasCy  2  Gratt.,  on  page  598,  the  Gen- 
eral Court,  in  its  opinion,  delivered  by  judge  Duncan, 
says :  "Without  designing  to  enter  into  a  disquisition 
upon  the  terms  of  our  statute  creating  the  distinction  of 
murder  in  the  first  degree,  we  shall  content  ourselves 
with  the  reasoning  of  the  General  Court  in  Johch*  Case,  1 
Leigh,  598,  and  adopt  it.  We  also  concur  with  the  pris- 
oner's counsel  in  their  petition,  that  under  our  statute, 
every  homicide  is  prima  facie  murder  in  the  second  de- 
gree, and  in  order  to  elevate  the  oflfense  to  murder  in  the 
first  degree,  the  burden  is  cast  upon  the  Commonwealth 
to  bring  it,  by  proof,  either  within  the  specific  class  of 
cases,  such  as  killing  by  poison,  or  by  lying  in  wait,  &e,, 
enumerated  in  the  statute,  or  within  the  general  class  of 
wilful,   deliberate  and  premeditated     killing.     On  the 
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jaiuiary"  Term.^^'^^^  hand,  ill  ov(hv  to  rciliu'c  thc  ofFcuso  froni  murder 
.State  ^"  ^^^  scooiid  clcgrco  to  manslaughter,  the  burden  is  east 
Abbiiu.  upon  the  accused."  In  that  case  there  was  no  pretence 
of  justification,  excuse,  threats,  or  prior  attempts  of  vio- 
lence of  any  kind,  of  the  deceased,  toward  or  upon  the 
prisoner,  shown  or  pretended,  and  nothing,  whatever,  is 
said  in  the  opinion  upon  that  subject.  The  firs^t 
instrucLion,  and  the  instruction  voluntarily  given  bv 
the  court  are  to  the  effect  that  if  tlie  defendant  killed 
Augustus  Grass  by  lying  in  wait,  then  no  previous 
threats  or  attempts  at  violence  on  thc  part  of  Grass  can 
justify  or  excuse  the  act  or  reduce  it  from  murder  in  the 
first  degree. — These  instructions,  as  given,  might  be  con- 
strued by  the  jury  to  mean  that  if  they  believed  the  kill- 
ing was  done  l\v  'Myi:^'^^  ip.  wait,"  all  previous  threats  or 
attempts  at  violence  ol  Grass  towards  or  upon  the  de- 
fendant, no  matter  how  recent  or  what  their  character, 
should  be  excluded  from  their  consideration,  and  that 
they  were  bound  by  thc  hiw  to  find  thc  defendant  guilty 
of  murder  in  the  first  degree.  The  jury,  it  seems  lo  me 
now,  should  be  free  to  consider  whether,  from  all  the 
circumstances  and  facts,  the  crime  of  murder  had  been 
committed,  and  if  so,  whether  it  had  been  committed  by 
lying  in  wait,  or  whether  there  was  a  wilful,  deliberate 
and  premeditated  killing,  or  any  less  offense  embraced 
by  the  indictment,  and  in  determining  these  questions 
all  the  circumstances  bearing  upon  or  tending  to  shed 
light  thereon  should  be  carefully  weighed  and  consid- 
ered.  But  I  do  not,  at  this  time  determine  the  ques- 
tions last  above  discussed,  and  arising  upon  the 
instructions,  because  it  is  not  now  necessary,  and 
because  they  are  of  such  great  moment  that  they 
should  be  well  and  thoroughly  considered,  before  finally 
adjudicated  and  settled.  What  I  have  said  in  regard  to 
them  has  been  to  suggest  thoughts  which  have  occurred 
to  me  in  relation  thereto,  which  have  not  matured  into 
<?onviction.  The  principles  settled  by  the  cases  in  1 
Leigh,  and  2  Gratt.,  to  which   I    have  referred,  seem  to 
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have  governed  thus  far,  and  I  do  not  intend,  by  what  IjanuaJy''Teriii. 
have  suggested,  to  be  understood  as  now  dissenting  from  ~^ 
these  principles.  Nor  do  I  understand  these  cases  to  Abuitt. 
settle  fully  and  clearly  the  said  questions.  The  instruc- 
tion given  by  the  court,  on  its  own  motion,  might  be 
construed  as  assuming  that  killing  by  "lying  in  wait" 
had  been  proven  in  the  cause.  In  the  instruction,  the 
court,  among  other  things,  says :  "Killing  may  be  justi- 
fiable or  excusable.  In  cases  where  the  defense  of  justi- 
fiable homicide  is  claimed  or  set  up,  it  is  necessary  for 
the  defense  to  show:  that  there  was  immediate  and  press- 
ing danger  of  life,  limb,  or  great  bodily  harm  ;  that  he 
had  reason  to  believe  the  act  necessary  to  protect  himself 
from  this  impending  danger;  that  previous  threats  and 
attempts  are  not  sufficient  to  justify  killing."  Taking 
this  part  of  the  instruction  altogether,  I  do  not 
think  it  expounds  tlie  law  correctly,  without  some 
explanation,  as  a  general  rule  cannot  well  be  pre- 
scribed in  such  cases.  It  is  true  that  previous 
threats  or  acts  of  hostility  against  the  defendant, 
however  violent  they  mav  be,  will  not  of  themselves 
justify  him  in  seeking  and  slaying  his  adversary'.  To 
excuse  the  slayer,  he  must  act  under  an  honest  belief  that 
it  is  necessary  at  the  time  to  take  the  life  of  his  adver- 
sary  in  order  to  save  his  own ;  and  it  must  appear  there 
was  reasonable  cause  to  excite  this  apprehension.  And 
to  show  that  the  defendant's  fear  was  honest  and  in  good 
faith,  it  should  appear  that  the  circumstances  were  such 
as  would  naturally  create  this  apprehension  in  his  mind, 
not  that  he  was  in  actual  danger.  One  party  might  as- 
sail another  with  a  gun  or  pistol  in  such  a  manner  as  to 
create  an  honest  belief  in  the  mind  of  the  latter,  that  his 
life  was  in  instant  peril,  and  yet  it  might,  in  reality,  af- 
terwards appear  that  the  gun  or  pistol  was  not  loaded, 
and  the  attack  was  really  feigned.  Jackson  v.  The  State, 
before  cited. 

As  there  must  be  anothertrialof  this  case  before  a  jury, 
I  forbear  to  consider  the  question    made  by  defendant's 
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janu«}y^\erm.^''^  ^^^^c^P*^*<^^^s  No.  6  as  to  whether  the  court  erred 
state  '"  refusing  to  grant  a  new  trial  upon  the  ground  that  the 
Abbott,  verdict  of  the  jury  is  contrary  to  law  and  the  evidence. 
To  express  an  opinion  in  advance  of  the  trial,  upon  the 
sufficiency  or  insufficiency  of  the  evidence  to  support 
the  verdict,  might  work  great  injury  and  injustice  to 
the  State  or  the  prisoner.  It  is  therefore  improper  for 
this  court  now  to  express  any  opinion  upon  that  sub- 
ject. 

I  decide  no  question  in  this  cause,  except  such  as 
are  assigned  as  error  by  the  defendant  in  his  assignment 
of  errors  in  his  petition  mentioned,  no  other  questions  or 
errors  having  occurred  to  me  or  the  court  and  our  atten- 
tion not  being  directed  specially  or  otherwise  to  oth- 
er errors  by  argument  or  assignment  of  error. 

The  court  in  rendering  its  judgment  in  the  cause,  as  a 
part  of  its  judgment,  directed  that  the  defendant  (Abbott) 
should  be  removed  from  the  jail  of  the  county  to  the  "Pub- 
lic Penitentiary,'^  Ac.  The  word  "public"  is  not  neces- 
sary to  be  used  in  this  connection  and  may  in  all  such 
cases  be  omitted. 

Because  of  the  errors  ofthe  said  circuit  court  ascertain- 
ed and  determined  in  this  opinion,  this  judgment  of  the 
said  circuit  court  rendered  in  this  cause  on  the  13th  day 
of  December  1873,  against  the  defendant  upon  the  ver- 
dict of  the  jury  must  be  reversed  and  annulled  and  the 
verdict  of  the  jury  be  set  aside  and  a  new  trial  be 
awarded. 

The  other  judges  concurred. 

Judgment  Reversed,  Verdict  Set  Aside  and 
New  Trial  Awarded. 
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1.  A.  brln3:3  an  action  of  assumpsit  ajalnstC 
and  C.  and  files  with  his  declaration,  containing 
the  common  count-t,  an  account  or  bill  of  particu- 
lars.   Ths  caas3,  in  this  condition,  under  a  rule 


testimony  relating  to  offsets  and  payments,  on  the 
part  of  the  defendants,  to  plaintifl's  demand,  In 
consequence  of  which  the  award  may  have  been 
erroneous,  and  should  have  been  set  aside. 

Austin  V.  Clark  ami  Crump,        286 

2.  In  interpreting  a  submission  to  arbitration, 
regard  is  principally  to  be  had  to  the  intention  of 
the  parties,  and  a  fair  and  liberal  construction  is  to 
bo  adopted,  without  too  great  verlwl  accuracy. 

Gat  Company  v.  mifellng^       320 

3.  The  court  will  always  s?ek  to  put  as  liberal, 
large  and  comprehensive  a  construction  upon  the 
submission  as  the  apparent  intent  of  the  parties 
to  it  will  admit. 

Itkm,       320 

4.  The  authorisation  of  a  majority  to  make  a 
valid  decision  need  not  always  be  made  in  dis- 
tinct terms  in  the  siibmisaion. 

Idem,  320 
8.  By  the  common  law,  generally,  where  a  sub- 
mlasion  is  made  by  private  parties  to  a  given 
number  of  personi,  without  authority  given  or  to 
be  inferred  from  the  mmner  or  circumstances  of 
the  submission  that  a  smaller  number  may  decide 
an  award  or  decision,  it  will  be  void,  unless  made 
by  all ;  though  a  dillerent  rule  seoins  to  prevail  in 
matters  of  public  concern. 

litem,       320 

6-  The  seventeenth  section  of  an  act  of  the  gen-^ 


of  court,  is  sabuiitie-i  to  arbitration— no  plea  of 
oiEwts  or  payments  haviug  been  filed  by  the  de- 
fendants. The  arbitrators,  on  the  trial,  hear  evi- 
dence of  offi3ts  and  piyments  to  the  plaintiff's 
demand,  and  make  an  award  in  favor  of  the  de- lilege  of   using   the  streets,   alleys  and    public- 


cral  assembly  of  Virginia,  passed  the  16th  day  of 
March,  1850,  and  entitled  "An  act  to  incorpor;;te 
the  Wheeling  Gas  Company,"  provides  "that  said 
Company  shall  have  the  sole  and  exclusive  priv- 


fendants — Held  : 

That  the  only  matters  In  coutrovcriy  submitted 
to  the  arbitrators  was  the  demand  of  the'plaintifT, 
as  stated  in  his  account  or  bill  of  particulars ;  that 
the  arbitrators  exce^dol  their  powers  in  hearing 

98 


grounds  of  said  city  (meaning  the  city  of  Wheel<> 
ing)  for  the  purpose  of  lighting  said  city  with  ga» 
for  the  full  term  and  period  of  thirty  years  fronk 
the  time  said  Company  shall  commoaoe  the  dis- 
tribution and  supply  of  gaii,  of  which  time  notice 
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shall  be  given  by  said  Corapiny  to  be  entered 
auiong-tt  the  re^orJs  of  said  city,  the  assent  of  the 
Council  of  said  city  being  first  had  and  obtained 
as  hereinafter  pruvided  :  Provided^  always^  That 
upon  the  espiriitiou  of  the  twenty  years  from  the 
commencement  of  said  cxclosive  privilege  hereby 
granted,  and  within  six   months  thereafter,  tbe 
said  city  of  Wheeling  shall  have  the  right,  at  the 
dlscretiim  of  the  C)uncn  there.>f,  and  of  which 
notice  shall  be  given  in  writing  to  the  said  Com- 
pany, to  purchtise  the  said  lots  or  grounds,  works, 
apparatus  fixtures  and  property  of  said  Company 
at  the  price  and  upon  the  terms 4o  be  agreed  upon 
betwc'-n  the  Council  of  said  city  and  the  directors 
of  said  C4)uipany,  or  to  be  fixed,  ascertained  and 
deteriiiinel  in   the  following  manner:    By    the 
award,  iu  writing,  of  three  persons  to  bechanen, 
the  first  by  the  directors  of  said  Company,  th< 
Sicond  by  the  Cjuncil  of  sai<l  city,  and  the  third 
by  the  two  than  chosen.    The  said  arbitrators,  ii< 
making  up  their  award,  and  ascertaining  the  sail 
yahu',  shall  have  retard  alone  to  the  then  actual 
value,  in  money,  of  the  lots  or  grounds,  buildings, 
apparatus,  works  and  fixtures  of  said  Company, 
and  Mhall  not  consider  the  value  cf  the  franchise 
of  th'2  said  charter,  or  the  dividends  or  prolits  ac- 
cruinr4   to    the   st j;;khold  ers.     Upon   complying 
with  the  terms  of  the  award  thus  made,  the  said 
Company  shall,  by  proper  deeds  or  other  instru- 
ments, in  writing,  convey  and  assure  to  said  city 
of  Wheeling  the  said  lots  or  grounds,  buildings, 
apparatus,  wirk*,  fixturenand  property,  together 
with  this  charter,  ti  be  thereaftor  held,  used  and 
enjoyed  ijy  the  said  '•ity  for  tlie  benefit  of  the  in- 
habitants  thereof.     Upon   siid   purchase   being 
made,  as  aforosjiid,  this  charter,  together  with  all 
the  fransliisa?,  rights  anl  privilogss  granted,  or 
intendml  to  bs  granted,  under  It,  shall  be  vested 
in  the  said  city  of    Wheeling  for  the  common 
benefltof  the  inhabitants  thereof.    And  if,  upon 
tlie  expiration  of  said  term  of  twenty  years,  the 
said  city  of  Wheeling  shall   not  make  the  said 
purchase  in  the   mode  and  upon  the  terms  pre" 
scribed  by  this  section,  the  said  city  shall  have 
the  right  to  make  the  said  purchase  upon  the  ex- 
piration of  any  and  every  five  years,  ui>on  the 
same  term:^  and  in  the  same  mode,  at  least  six 
months*  notice  of  such  intention  being  given  in 
writing  to  said  Company,  by  sail  city,  and  al 
contracts  or  other  acts  of  said  C  mip.uiy   which 
shall  be  made,  entered  into  or  attempted  for  th<. 
purpose  of  lessening,  impairing  or  reducing  the 
value  of  siil  lot  of  grounds  a;)parjtijs,  pipe.s  or 
fixtures  rights,  franchisee  and  privileges  made  ii 
anticipation  of  the  said  purchase,  shall  bo  utterl\ 
null  ami  void,"— IIkld  : 

That  it  is  manifest  and  clearly  inferrible  from 
the  reading  of  the  whole  act  by  which  the  plain 
tiff  was  Incorporated,  of  which  said  seventeenth 


section  is  a  part,  that  it  was  the  intent  and  pur- 
pose of  the  Le;;i8lature,  by  the  provisions  of  nid 
act  and  its  manifest  objects: 

FlrsL  That  the  Council  of  the  city  of  Wheeling 
should  have,  and  was  given,  by  tbe  said  seven- 
teenth section,  in  their  discretion,  the  absolate 
right  to  pu  rchase  the  gas  works  and  property  and 
become  poracssed  thereof,  together  with  all  the 
franchisees,  rights  and  privileges  granted  ander  it, 
after  the  expiration  of  the  twenty  years  aforesaid, 
and  that  the  purchase  should  be  made  at  the  price 
and  upon  the  t3rm8  to  be  agreed  upon  between 
the  Council  of  the  city  and  the  directors  alt  tbe 
plaintiff  or  by  an  award  in  writing,  fi.xing  the 
price  and  terms  of  the  purcha.^  to  be  made  by  ar- 
bitrators. 

Secmtd.  That  in  the  event  the  Omncil  of  tbe 
city  elected  to  make  the  purchaae  and  the  said 
Council  and  the  directors  of  the  plaintiff  should 
not  agree  upon  the  price  and  the  terms  of  tbe  pnr- 
..•hase,  the  price  and  termii  should  be  fixed,  ascer- 
tained and  determined,  at  all  fvenis^  by  au  award 
jf  the  arbitrators. 

Third.  That  the  remedy  given  by  arbitration 
should  be  complete  and  effi.*acIous,  and  ressoa- 
ably  expeditious. 

Fourth.  That  it  should  not  be  absolutely  essen- 
tial or  necessary  to  the  validity  of  the  award  that 
more  than  a  majority  of  the  arbitrators  should 
agree  to  and  sign  the  same,  they  all  acting  jointly. 

Fi/th.  That  the  price  and  terms  of  tho  purchase 
should  be  fixed,  ascertained  and  deter tuioed  by 
the  arbitration,  and  the  purehase  and  posscs'^ioii 
of  the  gas  works  property,  Ac,  by  the  Council  «il 
the  city  should  be  completed  and  had  by  the  city 
u|K)n  its  complying  with  the  terms  of  the  award 
so  m:ulc  as  aforesaid,  or  iu  good  faith  offering  to 
do  s<}  by  a  legal  tender  of  the  prici>,  in  money, 
sped  Med,  or  the  equivalent  of  a  legal  tender,  at, 
or  within,  the  tim ;  prescrilx*d  by  the  award. 

Idem,       32u 

7.  An  award  made  and  signel  by  two  only  of 

the  three  arbitrators  chosen  in  accordance  with 

th3  provisions  of  said  seventeenth  section,  fixing. 

ascei*taining  and  determining  the  price  of  said  gay 

works  property,  ACj  is  within  the  proviisions  of 

the  submission  provided  by  said  section,  and  i5 

valid— all  three  of  the  arbitrators  haring  acted 

together,  though  one  of  the  three  arbitrators  dl^ 

seotcd  from  said  award,  and  endorsed  hi&  dissent 

thereon,  with  his  signature. 

/(ioA,        320 

8.  The  Slid  awarJ  being  made  and  delivered  by 
the  arbitrator:)  on  tbe  29th  day  of  May,  1371,  tt» 
the  parties,  the  tender  of  the  price  money  fixod 
in  the  award  1m'  the  defendant  to  the  fNiesident, 
secretary  and  treasurer  of  the  plaintiff  on  the  Ist 
lay  of  June,  1871,  at  the  office  of  the  plainti^,  at 
a  seasonable  hour  of  that  day,  war,  with  the  cir- 


Index. 


779 


cuoi'itinces  stated  ia  the  opinion  of  the  Court  de- 
livered ia  this  cauM,  equivalent  to  a  legal  tender 
of  said  price  nionev  to  the  plaintiff. 

Idem,        820 

9.  That  if  the  defendant  by  its  authnriKed 
agents,  on  the  1st  day  of  June,  1871,  at  the  otiico 
of  the  plaintiff^  tendered  to  the  president,  seci'e- 
tary  and  treasurer  of  the  plaintill,  the  sum  of 
money  specified  in  the  said  award  of  the  29th  day 
of  May,  1871,  as  and  for  tho  ascertained  price  or 
valu3  of  thepreiuifles  in  controversy  and  the  other 
property  in  the  award  referred  to,  and  nlsoa  draft 
of  a  deei  for  said  pro:>erty,  to  be  executed  by  the 
plaintifTtot  he  defendant,  and  afu^rwards,  and  be- 
fore the  30th  of  June,  1871,  the  board  of  direc- 
tors, or  the  stockholdern,  of  the  plaintifT,  in  meet- 
ing assembled,  with  knowledge  of  s  ich  tender, 
formally  rafus-^i  to  accept  or  comply  with  the 
provisions  of  slid  award  and  gave  notice  of  such 
decision  to  th3  dcf>.m1aut,  i\\i  action  of  the  de- 
fendant, in  the  premis.^,  was  a  suflSdent  compli- 
an.'e,  on  its  part,  with  th;  sail  awarl,  to  entitl( 
it  to  the  be:ic1t  of  the  award  and  purchase  of  the 
property,  ontcnplatei  by  the  said  sjvcntecuth 

section. 

/rf/»j«,       320 

10.  That  after  the  making  and  delivery  of  said 
award,  fixing;  the  price  and  terms  of  the  purchase, 
and  the  tender  of  the  pureha<<e  money  as  afore- 
said, tiie  defendant  bet^ame  an. I  o?Pupie<l  the  rela- 
tion of  the  vendee  and  purchaser  of  the  plaintiff, 
of  th3  property  In  the  award  mentioned,  and  hnv- 
l\\%  aciuirc'l  p?4xceable  possession  of  the  property, 
under  claim  of  bein^  such  vend?c,  after  su-h  ton- 
dor,  in  this  action,  b^ing  ejc:*tm:>nt,  brought  by 
the  plaintiff  a;un<t  the  defeu.lant  tj  lejover  pos- 
session of  so  much  of  siid  property  n^  \a  in  the 
declaration  mentioned,  the  d-?fen  iant  is  such  ven- 
dee or  purcha-Her  of  ihe  staid  property,  as  is  con- 
templated by  the  twentieth  section  of  the  nine- 
tieth chai>ter  of  the  Co  le  uf  West  Viri^inia,  and  it 
Is  entitle  1  t)  th3  bioeftt  of  siid  section  as  such 
vende?  or  p  irch  Hjr  by  way  of  def«nc?  to  ani  in 
liar  of  plaintiff's  ripjlit  to  recov.^r  in  said  action 
under  the  circu-nstancja  and  facts  staled  in  said 

written  opinion. 

Idem, 


ARBITRATION  AT  COMMON  LAW. 

Syeo  Arbitration  and  Awards  No.  5,  and 
Gas  Company  v.  Wheeling, 

ASCERTAINMENT  OV  DAMAGES. 

See  Evidenc  ?  No.  17,  and 

Kliioti  and  Wife  v.  Ilufchlnjton, 

A.SSIGNEES. 

See  Partners  and  Partnership  No.  1,  and 
Carlton,  Chamberlain  d*  Co.  v.  Mays  &  Co., 


ASSIGNMENTS     OR    CONVEYANCES     FOR 
VALUABLE  CONSIDERATION. 

See  ReaeissiuQ  of  Contracts  f  jr  Sales  of  Lana 
Kos.  4  and  5,  and 

Wettern  M.  AM.  Co,,  v.  Peytona  Cannel 
Coal  Co.,  406 

ASSIGNMENT  OF  DOWER. 

See  Settlement  of  Instates  No.  V,  uud 

LttkUeyv.  Kline,  Admx.,        21« 

ATTACHMENTS 

1.  See  Liens  Nos.  1,  2  and  3,  and 

Houston  V.  MeClnney,        18 

2.  See  Practice — In  Chancery,  No.  20,  and 
Sim*  V.  Bank  of  Cfiarlfston,        271 

ATTACHMENT  LIENS. 

See  Liens  No.  .1,  and 

Houston  V.  M^-C/unoy,        1.1.'» 

ATTORNEYS  AT  LAW. 

1.  An  attorney  to  the  record,  or  the  criginal 
counsel  employed  by  a  party  to  collect  a  debt,  or 
conduct  a  suit,  may  constitute  or  app  dnt  another 
to  act  in  his  room  or  stead,  if  so  authorixod  by  his 
client. 

EUis  V.  H^ptinstali,        38S 

2.  It  may  be  conclusively  inferred  from  f  icts 
and  circumstances  shown  in  evidence,  that  an  at- 
torney during  the  lite  civil  war,  was  i  uthorlxed 
by  his  client,  to  receive  payment  on  a  chiim  in 
his  hands,  in  Confederate  money — all  the  parties 
being  and  residing  at  thj  time  within  the  Oonft-d- 

erate  lines. 

M'ln,        nSS 

BILI^  OF  EXCEPTION. 

1.  See  Practice— At  Common  Law  No.  II,  and 
Carlton,  ChamhThxin  d:  0>.  v.  Mays  <fc  Co.,        24> 

2.  A  bill  of  exceptions  to  the  opinio'i  of  the 
court  overruling  a  motion  for  a  new  trial,  not 
being  signed  by  the  j  udge,  does  not  bi.>comc  a  part 
of  the  record,  and  the  evidence  therein  reported 
cannot  be  examined  by  an  App^dlite  Ctxirt. 

Commontcealth,  vse  d:c.,  v.  Hall,        2oi) 

BlUJS  OF  REVIEW. 

1.  A  bill  of  review  lies  to  hiv  a  final  decree  of 
the  court  revised,  altered  or  reversed. 

Xirhols  V.  Heirs  of  Xichols,        174 

2.  Such  a  bill  Ii3<t  in  two  varieties  of  casen,  vix: 
upon  error  in  law  appeiurin*  upan  a  discovery  of 
new,  relevant,  material  matter,  or  material  evi- 
idencenot  known  prior  to  the  decree  sought  to 
be  reviewed,  and  which  could  not  have  been  dis- 
covered by  the  exercise  of  reasonable  diligence. 

42)1  Idem,  4 
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3.  Ahhough,  ordinarily,  a  bill  of  review  will 
not  lie  wliere  the  newly  dlsoovrred  evidence  i» 
giniply  confirmatory  or  cumulativo— etill  if  the 
newly  discovered  evidence  i»  not  merely  confirm- 
atory or  cumalative,  but  decisive  in  its  nature, 
and  could  not  be  discovered  before  the  final  de- 
cieo  sought  to  be  revised,  by  the  exercise  of  reas- 
onable diligence,  in  such  a  case  a  bill  of  review 
will  lie.  ^^f»h       1"* 

4.  The  nature  of  the  new  matter  or  evidence 
must  be  verified  by  affidavit,  as  well  as  that  such 
new  matter  or  evidence  could  not  be  produced  or 
used  by  the  party  claiming  the  benefit  of  it. 

Idem,        174 

5.  Though  the  fact  proposed  to  be  proven  be 
known  before  the  final  decree,  (though  some  con- 
tradiction appears  in  the  cases),  there  is  no  author- 
ity that  the  newly  discovered  evidence  of  tJie  fact 
would  not  be  a  sufficient  ground  for  a  bill  of  re- 

Idem,        1<4 

6.  The  filing  of  a  bill  of  review  for  newly  dis- 
covered evidence  is  nr»t  a  matter  of  right,  but  rests 
within  the  sound  discretion  of  the  court. 

Idrm,       174 

7.  When  a  bill  of  review  is  brought  upon  new 
matter  or  evidence,  and  the  defendant  thinks  it  is 


COMMISSIONER'S       REPORT  —  CONFIRMA- 
TION OF. 


See  Practice  in  Appellate  Court  No.  8,  and 
Laid/ey  v.  Kltnef  Admz,^ 

COMPENSATION    FOR   EXCESS 
CIENCY  OF  LAND. 


218 
OR   DEFI- 


1.  See  Rescission  of  Contracts  for  Sides  of  Land 
Nos.  3  and  7,  and 

Western  M.  &  M.  Co.  t.  PeyUma  Cattnel 
Coal  Co.  40S 

2.  See  Sales  of  Land  in  Gniss  Nos.  1, 3  and  4,  and 

/dem,        406 

CONFIRMATION  OF  SALES. 


Sae  Practice— In  Chancery  No.  17,  and 

DmuthoeY.  Fatkier, 

CONSIDERATION. 


249 


See  Partners  and  Partnership  Nos.  7  and  8,  and 
Klmmins,  vse,  dec,  t    WiUon,       594 

CONSTITUTIONAL  LAW. 

1.  The  provision  in  the  Constitution  of  this 
State,  (Art.  6,  Sec.  30)  that  n  >  law  shall  embrace 
more  than  one  object,  as  qualified  by  the  provi- 
sion in  the  same  section  that  if  any  object  shall 


not  relevant,  he  may  demur.  ^^^^^^       ^,      embraced  in  an  act  which  is  not  expressed  in 

8.  Upon  a  bill  of  review  for  errors  apparent  up-jthe  title,  the  aot  shall  be  void  only  mUtao  much 

on  the  face  of  the  decree  it  is  not  allowable  to  thereof  asshali  not  bos  >  expressed,  does  not  in  val- 


look  into  the  evidence  in  the  case  in  order  to  show 
the  decree  lobe  erroneous  in  its  statement  of  the 
facts;  :'ud  If  a  decree  docs  not  contain  a  state- 
ment of  iho  fasts  on  which  it  is  based  there  can 
be  no  relief  by  bill  of  review— the  remedy  is  by 

Idem,       1<4 
9.  See  Practice— In  Chancery,  No.  24,  aud 

Carper  v.  Ilawkin*,       291 

BIIXS  OF  REVIVOR. 

See  Necessary  Parties  to  Suits  in  Chancery  No. 

and 

yichoU  V.  Jleirn  qf  NMtoh,        174 

CERTIORARI. 

Hee  Practice  in  Appellate  Court  No.  8,  and 

Sinu  V.  Bank  qf  Charleston^       274 

CHECKS. 

See  Presentment  of  Check  for  Payment  Ncs.  1 

to  6,  inclusive,  aud 

Cox  V.  Boone^       500 

CHECK— WHEN  SAME  NOT  SATISFACTION 
OF  PRE-EXISTINU  DEBT. 


See  Presentment  of  Check  for  Payment  No.  6, 

^nd 

Our  T.  Boone^       S00\ 


Idatc  an  act  containing  more  than  one  objoct,  when 
the  objects  are  expressed  in  the  title. 

Shields  and  Preston  v.  Bennett,  Auditor,       74 

2.  The  provision  in  the  same  section  that  the 
object  of  an  act  shall  be  embraced  In  the  title, 
with  the  explanatory  provision  just  stated,  that 
an  act  shall  be  void  only  as  to  so  much  as  shall 
not  l>e  so  expressed,  unequivocally,  inraiidatesau 

I  net  as  to  any  object  not  expres^ei  in  the  title. 

Idem^       74 

3.  The  question,  whether  the  object  of  an  act  is 
expressed  in  the  title,  is  determified  by  compari- 
son of  the  act  and  the  title,  and  is  not  influenced 
by  any  former  law  which  the  latter  act,  if  valid, 
expressly  or  by  implication,  repeals. 

Idem,       74 

4.  The  most  liberal  construction,  favorable  to 
the  validity  of  legislation,  which  the  language  of 
these  provisions  admits,  should  be  adopted. 

Idem,       74 

5.  When  the  principal  objoct  of  an  act  is  ex- 
pressed in  the  title,  and  the  act  embraees,  with 
such  princiiKil  object,  other  auxiliary  objects, 
the  act,  if  not  otherwise  objectionable,  is  valid, 
not  only  as  to  the  principal,  but  likewise  as  to 
the  auxiliary  objects. 


Idem,       74 
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«.  GcDorally,  the  languago  of  a  title  should  be 
«oa9trood  lo  its  most  comprehensiye  sense. 

irfwi,        74 

7.  When,  in  the  title  of  an  act,  an  appropriation 
is  mentioned  as  its  object,  this  is  sufficient  to  sus- 
tain the  validity  of  a  provision  indicating  an 
officer  ou  whaio  requisition  the  npiiropriation 
shall  be  paid. 

Idcmj        74 

8.  The  provision  of  the  Constitution,  in  thesec- 


Con.stitutlon,  to  do  the  act,  yet  it  will  not  be  pre- 
sumed in  th  J  construction  of  a  doubtful  statute, 
that  the  Lcgislaiure  intended  the  Governor  him- 
self to  du  the  act,  and  therefore  did  not  intend  to 
indicate  another  officer  to  do  it.  On  the  contrary, 
whenever  the  language  of  legislation  can  be  un-> 
derstood  to  indicate  such  an  officer,  it  will  be 
construed  to  have  such  effect. 

I(Um,        74 


*!--»*        1  *     Au  .         .         .    „  ,  I     15-  When  the  Legislature  requires  an  officer, 

.  ^^,  u'  ^  T  u  '  ^  "■''""*  "'  other  th.n  the  Governor,  to  perform  a  public  «!t 
.mended  by  "» tl.le  b.t  the  law  revived,  or  the  the  constitutional  provblon  In  q«e»ti«n  d<«,  noi 
section  amended  shall  be  inserted  at  large  in  the 
new  IaW;  does  not  relate  to  the  repeal  of  a  law, 
cither  by  exprew  words,  or  by  the  euactment  of  u 
subsequent  law  with  which  the  former  is  incou- 
sislent— by  which  it  ia  necessarily  dLsplaced. 

Idcniy        74 


authorize  the  (iorermjr  to  perform  the  act. 

Idem,       74 

10.  Under  the  act  of  the  Lei^^islature  relative  to 
th»  apiMintment  and  duties  of  the  Janitor,  pj$>sed 
in  February,  1872,  and  the  act  making  approprla- 


9.  This  provision  do-^  not  require  that  when  al^'''"^''^  P"*"""^  ""'I'®-''' P^^^"*  *"  February,  1873, 


section  isajueu.lod,  the  act  amending  it,  shall  re- 
cite or  show  on  its  fdce  that  it  docs  so,  or  that  it 


the  charj^es  pertaining  to  the  cupitol  building, 
mentioned  in  sections  31,  32  and  33,  of  the  latter 


shall  in  any  manner  indicate  that  such  section  "ct,  including  the  charge  for  insuring  the  capitol 
previ5uply  existed.  buildinjj,  are  not    payable   on  the  order  of  the 

Idem        74'tiovcrnor,  but  only  ou  thiit  of  the  Janitor. 

10.  Thepurpuseoi  the  provision  is  to  lahibit;  Idetn,  74 
ihe  revival  or  amendment  of  a  law  by  mere  refer- j  :7.  The  Governor's  order  doe-i  not  bind  or  au- 
enee  Ut  its  title,  andjto  require  that  an  att  of  the  Ihorize  the  Auditor  to  i8."»ue  his  warrant  for  the 
legislature  shall  state  on  its  face  the  law  that  it 
constitute3. 

Idem,       74 

11.  As  the  Legirlalure,  when  It  thinks  proper, 
may  change  the  existing  laws,  or  make  new  ones; 
and  two  inconsistent  laws  cannot  at  the  same 
time  regulate  the  same  subject,  the  former  nocos 
sarily  ceases  to  be  the  law  while  the  latter  pre- 
vails. 

Idem,  74 
1?.  The  provision  of  the  Constitution,  (Art.  7, 
•ec.  5,)  that  tlie  (rovornor  shall  take  care  ih.il  the 
iaws  be  faithfully  executed,  grants  no  power  other 
than  what  is  implied  in  the  imposition  of  the 
•duty. 

Id(-m,        Ti 

13.  This  provision  does  not  generally,  If  over, 
make  it  the  duty  of  theCJovcrnor,  him^^lf,  to  exe- 
cute the  laws.  But,a8  the  language  implics,it  makes 
it  his  dutyTai^fully  to  ob5efVo]The"mirn"er~in 
which  the  difterent  officers  of  the  government  ex- 
ercise their  proper  functions  an  J  execiTie'tlie'laws 
cam  milted  to  their  charge,  or  their  failure  to  per- 
form such  duties,  and  when  they  fail,  if  he  has 
the  i>ower  to  remove  them  from  office,  in  a  proper 
«asc,  to  remove  them  ;^or  to  bring  the  subject  to 
the  cognisance  of  that  department  of  the  govern- 
meut  which  has  the  power  to  remove  or  punish 
the  delinquents. 

Id^'My       74 

14.  If,  in  any  cas*,  the  Legislature  may  proiwly 
provide  that  a  public  act  shall  be  done,  aud  leave 
it  to  the  Governor,  under  this  proviwon  of  the* 


payment  of  the.-i^j  charges;  and  this  Court  upon 
such  order,  will  not  by  mandamus  compel  the 
Auditor  to  do  so. 

Idem,       74 

18.  It  is  the  duty  of  the  court  to  uphold  a 
statute  when  the  conflict  between  it  and  the  Con- 
stitution is  not  clear,  and  the  implication  which 
must  always  exist  that  no  violation  has  been  in- 
tended by  the  Le:^islature  may  require,  in  some 
crises,  where  the  menningof  tlio  Constitution  is  in 
d(mbt,  to  lean  in  favor  of  such  a  construction  of 
the  statute  as  might  not  at  first  view  Fccm  most  ob- 
vious and  natural.  Where  the  meanin;;  of  the 
(Constitution  is  clear,  the  court,  If  (lossible,  must 
give  the  statute  such  a  construction  as  will  enable 
it  to  have  effect. 

John  Stack,  Sr.,  and  als.,  v.  JoJiu  J.  Jacob 
and  alg.f  612 

19.  It  is  always  to  be  presumed  that  the  Legis- 
lature designed  the  statute  to  take  effect,  and  not 
to  beii  nullity. 

Idrm,        612 

20.  Wherever  an  act  of  the  Legislature  can  be 
so  construed  and  applie<l  as  lo  avoid  a  conflict 
with  the  Constitution,  and  give  it  the  force  of 
law,  such  construction  will  be  adopted  by  the 
courts. 

Idem,        612 

21.  The  performance  of  many  duties,  which  the 
Legislature  may  provide  for  by  law,  they  may  re- 
fer either  to  the  chief  exec  at!  vc  of  the  state,  or, 
at  thi'ir  option,  to  any  other  executive  or  minis- 
terial officer. 
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22.  (Jenerally,  the  words  of  a  statute  are  to  be 
tak6n  by  their  ordinary  and  familiar  significance 
and  import,  and  regard  is  to  lie  had  to  their  gen- 
eral and  proper  use. 

Idem,       612 

23.  The  expediency  or  inexpediency  of  an   act 

is  a  qusstion  for  the  Lsgisiature  and  not  for  the 

courts. 

Idem,        612 

24.  T'tie  preamble  may  be  consulted  In  some 
cases  to  ascertain  the  intentions  of  the  Legisla- 
ture. Bat  it  is  chiefly  from  th 3  main  boiy,  the 
purview  of  the  act,  that  the  will  of  the  Legisla- 
ture is  to  be  learned ;  when  this  is  clear  and  ex- 
press, the  preamble  will  not  avail  to  contradict  it. 

Idem,       612 

25.  That  part  of  seal  ion  thirty-eight  of  the 
sixth  article  of  the  Constitution  which  is  in  these 
words:  "  Nor  shall  any  Legislature  authorize  the 
payment  of  any  claim  or  part  thereof  hereifter 
created  against  the  State,  under  any  agree. aent  or 
contract  made  without  express  authority  of  law  ; 
and  all  such  unauthorized  agreements  shall  bo 
null  and  void,"  doss  not  apply  to  claims  predicuied 
upon  simple  justice  and  right,  and  does  not  pre- 
vent the  Tje;flslature  from  voluntarily  doing  jus- 
tice and  right,  when  the  claim  is  n-it  predicated  on 
a  contract  made  without  express  auihoriiy  of  law. 

Idem,       612 

26.  Courts  are  not  aulhorir.^d  to  look  into  the 
preamble  or  recitals  of  an  act  for  alleged  or  sup-; 
p4»sod  fraud,  mistakes,  or  errors  of  judgment  in 
the  l-c<?islature,  upon  which  to  declare  the  enact- 
ment void. 

Idem,       612 

27.  Courts  will  not  presume  fraudulent  intent 
aud  con'upt  purposes  on  iha  part  of  the  Legisla- 
ture, but  will  prcHi::i2  the  contrary. 

Idem,       612 

23.  The  act  of  the  Legislature  pissed  on  the  20th 
of  February,  1875,  in  tliese  words,  viz : 

"All  Act  to  remove  the  seat  of  government  tem- 
porarily to  Wheeling. 

Wherkas,  Henry  K.  List,  Michael  Rcilly, 
John  McLure,  George  W.  Franzlicim  and  Simon 
Horkheimcr,  citizens  of  Wheeling,  have  agre.'d  to 
furnish  the  State,  without  cost  thereto,  suiUible 
accommodations,  in  said  city,  for  the  legislative, 
executive  and  judicial  departments  of  the  State, 
including  the  State  library,  should  the  scat  of 
government  of  the  State  bo  removed  temporarily 
to  said  city  ;  and, 

Whbkkas,  It  appears  to  the  Legislature  that 
the  Capital  of  the  State  should  be  located  at  a 
more  accessible  and  convenient  point;  therefore, 

Be  it  enacted  by  the  Legislature  of  West  Vir- 
ginia : 

I.  That  on  and  after  the  expiration  of  ninety 
dajH  from  and  after  the  passage  of  this  act,  until 


hereafter  otherwise  provided  by  law,  the  seat  of 
government  of  the  Sute  of  West  Virginia  shall 
be  at  the  city  of  Wheeling. 

The  Governor  is  hereby  authorized  to  cause 
suitable  accommodations  to  be  prepared  in  the 
city  of  Wheeling  for  the  several  depirtmeots of 
the  State  (Jovernment,  including  the  Leglalawve, 
Executive  and  Judicial  Departments,  and  to  re- 
move thereto,  and  cause  to  \*e  properly  placed  or 
arranged  the  book?,  papers  and  movable  property, 
now  in  the  city  of  Charleston,  belonging  to  the 
several  State  offices,  including  the  State  library, 
the  said  Henry  K.  L'st,  Michael  Rcilly,  John  Mc- 
Lure, George  W.  Franzheira  and  Simon  Hork- 
heimcr agreeing  to  indemnify  the  State  against 
the  expenses  thereby  incurred 

IL  All  acts  and  parts  of  acts  in  conflict  with 
the  provisions  of  this  act  are  hereby  repealed." 

The  sail  act  of  the  Legislature  is  constitutional 

and  valid. 

Idt:m,       611 

29.  The  object  of  said  act  is  sufficiently  ex- 
plained in  the  title  thereto  under  the  provisions 
of  the  thirtietii  section  of  the  sixth  article  of  the 

Constitution  of  the  State. 

Idem,        612 

30.  A  judge  of  a  circuit  court  in  vacation,  or  a 
court  of  equity,  had  not  power  or  authority  to  en- 
join by  injunction  3*hn  J.  Jacob  as  a  cltiaeo,  or 
as  Governor  of  the  State,  or  other  officer  or  offi- 
cers, person  or  persons,  acting  under  his  author- 
ity as  Governor  of  ihe  State,  or  by  his  direction, 
in  the  execution  of  saiJ  act  of  tlie  Legi*laiure 
from  removing  from  the  city  of  Charlc-ton  to  the 
city  of  Wheeling  the  papers  and  movable  prop- 
erty in  said  act  meationel,  until  the  ct^nstitu- 
tionality  and  validity  of  the  8:iid  act  was  judi- 
cially determined,  although  the  bill  praying  the 
injunction  alleged  the  unconstitutionality  of  the 
MCt;  the  powers  anil  duli»?s  springing  fr*im  said 
act  and  the  Constitution  lieing  executive  and  of 
such  nature  that  enjoining  the  Governor  from  ex- 
ecuting said  act  was  an  invasion  by  the  judiciary 
of  executive  iM>wers  and  duties  devolved  uptn  the 
(Jovcrnor  as  chief  executive  of  the  State 

Idem,       612 

31.  The  judici'iry  cannot  inquire  into  the  mo- 
tives and  necessities  which  may  have  snperin- 
duced  the  passage  of  an  act. 

Idem,       612 

32  The  courts  have  no  right  to  set  aside,  to  ar- 
rest or  nullify  a  law  passed  in  relation  to  a  subject 
within  the  scope  of  the  legislative  authority,  on 
tiie  ground  that  it  conflicts  with  their  notions  cf 
natural  right,  absolute  justice  or  sound  morality. 

Idem^       612 

33.  See  Criminal  Law  Noa.  1  to  5,  inclusive,  and 

Siale  v.  AUrth       <»<> 
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84.  See  Criminal  Law  No.  7,  and 

State  ▼.  Strouder,       68C 

85.  See  Criminal  Law  No.  10,  and 

State  T.  FUxpatriek,  lifl 
36.  In  construing  the  twelfth  section,  article 
eight  of  the  Constitution,  the  third  section  of 
article  eight  is  to  be  considered,  upon  the  princi- 
ple that  in  construing  a  part  of  the  Constitution 
the  whole  is  to  be  examined,  with  a  view  to  ar- 
rlvlng  at  the  true  intention  of  each  part. 

State  V.  Kyle,        711 
87.  See  Criminal  Law  No.  17.  and 

State  V.  Cain,       720 

CONSTITUTIONAL      PROVISIONS     CON- 
STRUED OR  REFERRED  TO. 

1.  Section  30,  article  6  of  the  Constitution  of 
West  Vii^nia,  construed  in 

Shields  and  Preston  v.  Sennett^  Auditor ^        74 

2.  Section  5,  article  7  of  the  Constitution  of  West 
Viilglnia,  constrned  iu 

/(/«m,        74 

8.  Section  80,  article  6  of  the  Constitution  of 

Weiit  Virginia,  referred  to  in 

Go*  Company  v.  Whee/ing, 

4.  Section  12,  article  8  of  the  Constitution  of 
West  Virginia,  construed  in 

State  V.  Ky/e,       711 

5.  S^tlon  3,  article  8  of  the  Constitution  of 
West  Vii^inio,  construed  in 

State  y.  AUrtt,       680 

6.  Section  8,  article  2  of  the  Constitution  of 
West  Virginia,  construed  in 

Idem,       680 

7.  Section  30,  article  6  of  the  Constitution  of 
West  Virginia,  referred  to  in 

Stater.  Cain,        720 
005ISTRUCTION  OF  CONTRACTS. 

1.  The  special  article  .sued  on  in  Brodie  t.  C/a- 
tor,  599  is  to  lie  construed  aceonllng  to  the  inten- 
tion (<f  the  particji,  to  be  collected  from  the  instru- 
ment, and  to  that  intention  technical  forms  of  ex- 
pression must  give  way. 

2.  See  Policy  of  Insurance  No.  3,  and 

Bryan  v.  Peabody  Insurance  Co.,       605 

CONSTRUCTION  OF  STATUTES. 

1.  See  Practice — In  Chancery  No.  11,  and 

yichoU  V.  Heirs  qf  yichols,        174 

2.  Seo  Arbittation  and  Awards  No.  6,  and 

Gas  Company  v.  Wkee/ing,       320 

8.  It  is  a  rule  of  construction  of  a  statute  that 
the  whole  statute  may  bo  examined  with  the  view, 
of  arriTing  at  the  true  intention  of  each  part. 
The  spirit,  as  well  as  the  letttr,  of  a  statute,  must 
be  res|iected,  and  when  the  whole  context  of  the 
law  demonstrates  a  particular  Intent  in  the  Legis- 


lature to  effect  a  certain  object,  some  degree  of 
implication  may  be  called  in  to  aid  that  intent.' 

Idem,        320 

4.  See  Constitatlonal  I^aw  Nos.  18  to  27,  Inclu- 
sive, and 

John  Slack,  Sen.,  andtds.,  v.  John  J.  Jacob, 
and  als.,  612 

6.  See  Con.nitutional  Law  Nos.  28  to  82,  inclu- 
sive, and 

Idem,        612 

6.  See  Criminal  Law  Nos.  8  and  9,  and 

State  V.  Straud^r,        686 

7.  See  Criminal  Law  No.  17,  and 

State  V.  Cain,       750 

8.  Seo  Criminal  Law  No.  19,  and 

State  V.  AbboU,       741 

CONSTRUCTION  OF  WILLS. 

See  Wills  Nus.  1,  2,  3, 4  and  11,  and 

Bell's  Admr.  x.  Humphrey^       1 

CORPORATIONS. 

1.  See  Deeds  Nos.  1  and  2,  and 

Ranch  V.  Oil  Company,       86 

2.  A  stockholder  In  an  incoriioratcd  company  is 
not  so  Jointly  interested  with  the  other  stock- 
holders, or  so  Identified  with  the  corporation,  that 
his  unauthoriz<Hl  and  unwarranted  acts  will  bo 
deemed  theirs,  or  in  any  manner  bind  them  to 
their  detriment. 

Western  M.  A  M.  Co.  v.  Peytona  Cannri 
Coal  Co.,  406 

COUNTY    COURT    IN   VIRtilNIA— POWERS 

OF,  IN  1824. 


Seo  Evidence  No.  12,  and 

Johnston  v.  Gristcold  and  Rodger.*, 

COVENANTS  IN  DEED. 


240 


1.  See  Grant  of  I-and— What— and  Whnt  Same 
implies — No.  2,  and 

Western  M.  &  M.  Co.,  v.  Peytona  Cannel 
Coal  Co.,  406 

2.  See  Estoppel  by  Deed  No.  1,  and 

Idcfn,       406 

3.  A  covenant  of  Bpeeirtl  warranty  is  not  in- 
tended to  bind  the  covenantor  to  indemnify  the 
covenantee  against  eviction  or  damage  by  reason 
of  any  title  or  claim  not,  at  the  time  of  the  exe- 
cution of  the  covenant,  in  the  covenantor  or  some 
person  acquiring  it  from  or  through  liim. 

Idem,       406 

4.  If  at  the  time  of  the  executing  of  a  grant  or 
bargain  and  sale  of  land,  with  a  covenant  of 
special  warranty,  the  title  to  the  land  1)0  in  a 
third  person,  not  because  of  -any  act  or  default  of 
the  covenantor,  and  such  person  afterwards  as- 
serts and  enforces  the  title  against  the  covt  nantec. 
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the  covenant  is  not  thereby  broken,  and  the  cov-]circuit  court,  vlx :  "And  at  another  day,  to-wit: 
enantorisin  noway  responsible.  'At  a  circuit  court  continued  and  held  for  the 

Jdenif       406  county  of  Ohio,  at  the  court  house  thereof,  on  the 


5.  In  such  ease,  if  the  covenantor,  himself, 
afterwards  ar-<iuires  the  title  to  the  land,  the  title 
does  not,  by  roiia  )n  of  the  special  warr»nty,  vest 
In  the  covenantee,  and  the  covenantor  is  not 
estopped  to  nssert  it  ( r  grant  it  to  another. 

Idem,       406 

6.  If,  howovcr,  (here  be  false  and  fraudulent 


6th  day  of  June,  1872, 

The  SUte  of  West  Virginia)  Upon  an 

V  >      indictnieni  for 

Taylor  Strauder.  J  murder. 

On  motion  of  the  defendant,  and  for  reasons  ap- 
pearing to  the  court,  this  cause  is  a>ntinued  un- 
til the  first  day  of  the  next  terra.— Held  : 

That  It  sufficiently  appears  by  the  record  that 


representations  as  to  a  material  fact,  made  by  the  Taylor  Strauder  was  personally  present  in  court 


grantor  or  bargainor,  and  relied  on  by  the  grantee 
or  bargainee,  and  this  be  prupeily  brought  to  the 
cognizance  of  a  ruurt  ol  equity,  it  will  there  be  a 
subject  for  consideration. 

/(/^•m,        406 

7.  Wlien  a  grantor,  having  title  to  a  part  of  the 
tract  of  land,  but  not  in  fact  having  title  to  the 
residue  thorcDf,  covenants  to  warrant  generally  a 
quantity  not  exceeding  that  to  vhicli  be  has  title, 
and  to  warrant  specially  a  quantity  equal  to  or 
exceeding  that  to  whicli  be  has  not  title,  the  cov- 
enant of  general  warranty  will  be  construed  as 
applicable  to  the  land  to  which  the  covenantor 
has  title,  and  the  covenant  of  special  warranty,  to 
the  lond  to  wliich  he  has  not  title. 

Idem,        400 

CRIMINAL  LAW. 

1.  Tlio  statute,  setMiou  three,  chapter  one  hun- 
dred and  sixty,  Oxic  1S6S,  which  authorizes  a 
writ  of  error  for  the  State  to  a  judgment  of  the 
circuit  court,  from  the  Supreme  Court  of  Appeals, 
if  the  C.IS3  be  fur  the  violation  of  a  law  lelating  to 
the  revenue,  is  not  repugnant  to  the  Con!?titution. 

State  V.  Allen,       680 

2.  The  third  i-ection  of  article  eight.  Constitu- 
tion, docs  not  limit  the  appellate  power  of  the 
Supreme  Court  of  Appeals,  in  criminal  cases, 
merely  to  cases  wliere  there  has  been  a  conviction 
for  felony  or  misdemeanor.  The  Legislature  may 
confer  on  said  Court  appellate  power  in  cases  of 
misdemeanor  for  violation  of  a  law  relating  to  rev- 
enue where  there  has  boen  no  conviction. 

Idem,        680 

4.  A  writ  of  error  lies  for  the  State,  from  the 

Supreme  Court  of  Appeals,  to  a  judgment  of  the 

circuit  court,  if  the  case  be  for  the  viol.ition  of  a 

law  relating  to  the  revenue. 

Idem,       6S0 

5.  An  indictment  concluding  "against  the  peace 

and  dignity  of  the  State  of  West  Virginia,"  is  not 

repugnant  to  the  eighth  83Ction  of  article  two  of 

the  Constitution. 

Idem,        680 

6.  In  this  case,  (being  an  indicti^nt  for  mur- 
der), this  entry  appears  upon  the  record  of  the 


when  th'j  motion  was  made,  and  the  case  was  con- 
tinued. ^^ 

Staie  V.  Strauder,       686 

7.  The  act  of  the  Legislature,  approved  the  3d 

day  of  April,  1873,  entitle^',  "An  act  providing  for 

the  examination  of  persons  charged  with  felony, 

before  the  county  court,"  is  constitutional,  valid 

and  binding.  ^^ 

Idem,        686 

8.  The  said  act  appliea  as  well  to  charges  of  fel- 
ony pending  at  the  time  of  its  passage  and  ap- 
I>roval,  as  to  those  made  afterwards;  and  it  also 
applies  to  indictments  for  fflony  pending  in  the 
circuit  court,  pjior  to  and  on  the  1st  day  of  Janu- 
ary, 1873,  and  prior  to  and  on  the  22d  day  of  Au- 
gust, 1872,  which  were  pending,  and  on  which 
trials  were  not  had  Ijefore  the  pas^ige  and  ap- 
proval of  the  said  act 

^  Idem,       636 

9.  It  is  error  to  put  the  accused  on  trial,  in  a  cir- 
cuit court,  on  an  indictment  for  felony,  before  an 
examination  for  stich  felony,  according  to  the  pro- 
visions of  the  Hald  act  of  the  Legislature,  if  it  ap- 
pear that  such  examination  was  prayed  or  requii^ 
ed  by  the  accused,  before  said  circuit  court»  in 
proper  time  and  manner,  before  trial,  and  not 
afterwards  dispensed  with,  by  the  aecrused,  by  his 
assent  entered  of  record.  And  for  such  error,  if 
there  is  a  conviction,  the  judgment  of  the  circait 
court  will  be  reversed,  and  the  proceeding's  had  in 
the  cause,  after  the  refusal  of  such  examination, 
also  reversed,  and  the  verdict  of  the  jury  set  aside 
and  the  accused  remanded  to  the  county  court  of 
the  county  in  which  the  felony  was  committed, 
with  directions  to  said  county  court  to  examine 
the  accused  upon  and  for  the  felony  in  the  indict- 
ment alleged  against  him,  and  to  b?  otherwise 
proceeded  with  by  the  said  county  court,  accord- 
ing to  the  laM'  in  such  case  made  and  provided. 

Idem,        686 

10.  The  provision  of  section  three  of  chapter 
one  hundred  and  sixty  of  the  Code,  that  in  a  case 
for  violation  of  a  law  relating  to  the  re»"enuc,  a 
writ  of  error  will  lie  for  the  State,  from  this  court 
to  the  judgment  of  the  Circuit  Court,  is  not  re- 
pugnant to  the  Constitution. 

Staie  V.  Fit::patrick       707 
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11.  Ths  nature  of  the  off.nse  charged  in  an  in- 
dictment need  not  be  endorsed  on  it. 

Idem,       707 

12.  Although  the  record  must  show  the  finding 
of  tlic  indictment,  it  need  not  show  all  the  con- 
stituents and  circumstances  of  the  ofiensc 
chai-ged.  The  record,  however,  should  not  de- 
scrilMJ  an  otfensc  variant  from  that  charged  in  the 
indict^nent,  or  specify  any  inseparable  constituent 
or  condition  that  is  not  a  component  of  the  of 
foDse  set  foith  in  the  indictment. 

Ideniy       707 

13.  When,  in  an  indictment,  it  is  alleged  that  a 
person  without  having  a  Slate  license  therefor, 
sold  and  oiTered  and  exposed  for  sale,  at  retail, 
spirituous  liquors  and  other  drinlcs,  and  it  ap- 
pears by  the  record  that  an  indictment  for  "un 
lawful  retailing"  was  presented,  the  record  of  the 
finding  of  the  indictment  is  sufficient. 

Idejny        707 

14.  A  writ  of  error  lies,  for  the  State,  from  the 
circuit  court  to  a  Judgment  of  the  county  court,  if 
the  case  be  for  the  violation  of  a  law  relating  to 
the  revenue. 

Staie  V  Kyle,        711 

15.  The  circuit  court,  in  such  case^),  having  ob- 
tained jurisdiction  by  th«  writ  of  error,  tlie 
statute  authorizes  it  to  retain  the  case,  and  there 
proceed  In  it,  udIcss,  by  consi'Ut  of  the  parties,  or 
for  go<Kl  cause  shown,  the  Appellate  Court  direciw 
otherwi.se. 

Idem,        711 

16.  An  indictment  was  found  !»y  the  grand  jury 
attending  the  circuit  cuurtof  Wood  county,  on 
the  10th  day  of  June,  1874,  against  John  Cain,  in 
these  words,  to- wit : 

'•State  of  West  Virginia,  Wood  county,  to-wit: 
In  the  circuit  Court  of  »;iid  county. 

Thcjurorsof  the  'rtateof  West  Virginia,  in  and 
for  the  body  of  the  county  of  Wood,  and  now  at- 
tending the  said  court,  upon  their  oaths  present, 
that  John  Cain,  on  the  first  aay  of  December,  A. 
D.  one  thousand  eight  hundred  and  seventy- 
throe,  in  the  said  county,  unlawfully  did  8?11  and 
furuish  to  Michael  Toole,  spirituous  liquors,  winei 
porter,  ale,  beer,  and  drinks  of  like  nature,  on 
«Sunday,  contrary  to  the  form  of  the  statute,  in 
auch  ciives,  made  and  provided,  and  against  tht 
peace  and  dignity  of  the  State."— Held.  Tliai 
said  indictment  is  not  good,  after  verdict,  up.m  a 
motion  in  arrest  of  Judgment,  under  any  statute 
ift  West  Virginia. 

Staiey.  Cain,       720 

17.  Statutes  which  amend  each  other  by  impli- 
cation, are  not  within  the  provision  of  section 
thirty  of  the  sixth  article  of  the  constitution,  acd 
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it  is  not  essential  that  they  even  refer  to  the  acts 
or  section,  which,  by  implication,  they  amend. 

Idem,       720 

18.  The  first  section  of  chapter  nlneiy-nlne  of 
the  acts  of  the  Legislature  of  1872,  in  connection 
with  section  seven  of  said  chapter,  so  far  as  it  pre- 
scribes the  penalty  for  violating  said  first  section 
of  the  said  act  of  the  Legislature,  and  so  far  as  it 
forbids  the  sale,  without  a  license,  of  intoxicating 
liquors  to  be  drank  in,  upon,  or  aljout,  the  build- 
ing or  premises  wlierc  sold,  or  to  be  drank  in  any 
adjoining  rcom,  building  or  premises,  or  other 
place  of  public  resort  connected  with  said  build- 
ing, that  fur  and  to  that  extent  operates  a  repeal 
of  the  provisions  of  said  first  section  of  chapter 
thirty-two  of  the  Code,  of  1868,  and  no  further; 
and  that  as  to  all  sales  of  spirituous  liquors  or 
other  liquors  or  drinks  whether  by  wholesale  or 
retail,  which  are  forbidden  to  be  made  liy  the  first 
section  of  said  chapter  thirty-two,  without  a 
license  for  the  purposes  or  uses  not  specified  in 
the  first  section  of  said  chapter  ninety-nine  of 
the  acts  of  the  Ixjgislature  of*,1872-3,  the  first  sec- 
tion of  said  chapter  thirty-two  of  the  Code,  still 

remains  in  force. 

Idem,        720 

19.  Tbe  ninth  section  of  chayiter  thirteen  of 
the  Code  of  1S6S,  provides  that  "  the  repeal  of  a 
luw,  or  its  expiration,  by  virtue  of  any  provision 
contained  therein,  shall  not  affect  any  offence  com- 
mitted, or  penalty  or  punishment  incurred  before 
the  repeal  took  effect  or  the  law  expired,  save  only 
iliiit  the  proceedings  had  shall  conform,  as  far  as 
practicable,  to  the  laws  in  force  at  the  time  such 
proceedings  take  place,  unless  otherwise  specially 
provided  ;  and  that  if  any  penalty  or  punishment 
bo  miligated  by  the  new  law,  such  new  law  may, 
with  the  consent  of  the  party  affected  thereby, 
be  applied  to  any  Judgment  pronounced  after  it 
has  taken  oiFect.'  Ihe  said  Code  of  1868  took  ef- 
fect on  the  1st  day  of  April,  1869.  On  the  3d 
day  of  November,  1873,  A  was  indicted  in  the 
county  of  Kanawlia  by  the  grand  Jury,  then  at- 
tending the  cii-cuit  court  of  said  c«muiy,  for  the 
murder  of  G.  on  the  11th  day  of  September,  1861, 
in  said  county,  and  the  evidence  shows  that  the 
killing  waa  done  at  that  time.  At  the  time  the 
killing  was  done  the  punishment  prescribed  by 
law  was  de:ith. 

The  nineteenth  section  of  chapter  one  hundred 
and  fifty-nine  of  the  Ojde  of  1868,  provides  that 
•'  if  a  person  indicted  lor  murder  be  found  guilty 
by  the  Jury  thereof,  they  shall,  in  their  verdict* 
find  whether  he  is  guilty  of  murder  in  the  first 
or  second  degree.  If  they  find  him  guilty  of 
murder  in  tbe  first  degree,  they  may,  in  their  dis- 
cretion, further  find  that  he  be  punished  by  con- 
finement in  the  penitentiary.     If  such  further 
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finding  be  not  added  to  their  rerdlcl,  the  accused 
shall  bo  ptmiffhed  with  death ;  but  if  added,  he 
shall  be  punished  by  confinement  in  the  peniten- 
tiary, during  his  life,"  Ac. 

On  the  10th  day  of  NoTcml^r,  1873,  A.  plead 
not  guilty  to  the  indictment,  and  on  that  day  there 
waaa  jury  selected,  einpannelled  and  sworn  ac- 
cording to  law,  to  try  the  cause  in  said  circuit 
court  The  jury  found  A.  guilty  of  murder  in 
the  first  degree,  and  found  that  he  be  punished 
by  confinement  in  the  penitentiary  ;  and  the 
court,  upon  the  verdict  of  the  jury,  rondereil 
judgment  that  A.  be  confined  in  the  penitentiary 
of  the  State  for  and  during  his  life.— Hkld  :  that 
it  was  error  in  the  court,  in  the  trial  of  A.,  to  ap- 
ply the  proTiHionsof  the  Code  of  18GS,  authoriz- 
ing the  mitigation  of  the  punishment  of  murder 
in  the  first  degree  to  confinement  in  the  peniten- 
tiary during  life,  without  the  consent  of  A.  given 


shfioting,  which  caused  the  death  of  the  party- 
killed.  Such  declarations,  made  nt  that  time,  are 
a  part  of  the  re*  getta  and  should  be  allowed  to 
go  to  the  jury  to  have  such  weight  and  credit  nr, 
under  the  circumstances,  they  may  be  entitled  to, 
in  connection  with  the  other  evidence,  dreum- 

stance:*  and  focts. 

Idem,       741 

23.  The  State  ha t'ing  proved,  as  evidence  against 
the  defendant,  before  the  Jury,  some  woids spoken 
by  the  defendant  to  the  witness,  who  was  present 
nt  the  shooting,  a  few  moments  before  the  shoot- 
ing, upon  well  established  principles,  the  defend- 
ant was  entitled  to  prove  all  he  said  to  the  wit- 
ness in  that  conversation  at  that  time. 

Idem,        741 

24.  The  jury,  in  the  trial  of  an  indictment  for 
luurder,  are  the  judges  of  the  evidence,  and  as  t*^ 
what  degree  of  murder,  if  any,  it  proves,  and  not 


in  court  and  entered  of  record;  and  that  without  t^e  court.    Still  the  ourt  may,  under  certain  rlr- 


such  consent  of  A.,  given  in  Court  and  entered  of 
record,  before  the  verdict  of  the  jury   was  re 
ceivei  and  recorded  by  the  court,  the  punish- 
ment prescribed    by  the  said  ninth  .«icction  of 
chapter  thirteen  of  the  Code  of  1868,  could  not 


cumstanccs,  grant  the  defendant  a  n?w  trial,  at 

his  instance,  upon  the  ground  that  the  verdict  is 

contrarv  to  the  law  and  evidence,  Jtc. 

Idem,       74t 

25.  When  it  is  proven  prima  facte  that  a  ronrdor 


be  applied  by  the  jury  or  court.  And  in  the  ^ag  i,cen  committed,  and  it  is  daimed  up  -n  the 
absence  of  such  consent,  given  by  A.  in  court  and  evidonct^  that  the  crime  committed  L*  murder  in 
entered  of  record,  as  a  part  of  the  proctMHllngs  ^j^^,  g^^  ^^^^  because  it  is  "murder  by  lyinc  in 
in  the  cause,  the  punishment  prescrilial  by  the  ^^j,  „  ^  jg  ^^  the  jurv  to  determine  from  all  the 
law,  in  force  at  the  time  the  killing  took  place,  eipcumstanccs  and  evidence  whether  the  murder 
should  have  been  applied  to  the  case.  is  "murder  by  lying  in  wait,"  or  whether  the 

State  V.  Abbott,  741  „,„rdcr  is  murder  in  the  first  degree  for  any  caose 
20.  Such  consent  of  A.  may  bo  given  and  en-  embraced  liy  the  statute;  or  raurder  in  the  second 
tereil  of  record  in  court  as  part  of  the  proceedings  degree,  or  voluntary  or  invt>lnntary  manslao^- 
in  the  cause  before  the  jury  is  empannelled  and  ter,  or  whether  the  defendant  is  guilty  of  any  of- 
before  the  verdict  of  the  Jury  is  received  and  re-]fense  embraced  by  the  indictment,  though  the 
conled.    It  w(mld  be  the  better  and  the  safest  court  may  instruct  the  jury  as  to  matters  of  law 


practice  for  th«  court  to  ask  A.  to  elect  before,  or 
at  the  time  the  jury  is  euipanuelled,  under 
which  of  the  saiil  laws  he  desirrs  and  electii  to  be 
tried,  and  hnrc  applied  to  his  ca.<«e.  Still,  if  A. 
did  not  then  elect  and  consent  to  be  tried  under 
the  new  law,  he  should  be  allowed,  by  the  (ourt, 
to  so  consent  at  any  time  before  the  vcnilct  of  the 
jury  is  received  and  recorded  by  the  court. 

Idem,       741 
21.  The  records  c.f  the  proceedings  of  an  exnm 


relevant  to  the  case. 

IdetH,       741 

23.  The  general  rule,  subject,  perhaps,  to  some 
exceptions,  is  that,  in  the  trial  of  Indictments  for 
homicide,  evidence  of  previous  threats  made  by 
the  deceased  against  the  piiifoner  and  communi- 
cated to  him,  before  the  killing,  is  admissible, 
without  reference  to  the  question  whether  there 
is  evidence  tending  to  show  that  at  the  time  of 
the  killing  the  deceased  wa^  doing  some  overt  act 


ining  court  are  not  nec(>ssarily  a  part  of  the  pro-  inanifcstlng  a  present  intention  to  carry  such 
ceedingsof  thetrislof  an  indictment  for  felony  [threats  into  execution;  or  without  reference  to 
in  the  circuit  court.  And  if  the  defendant  in|*^'»«  question  whether  there  was  proof  that  the 
such  a  case  does  not  claim  the  iHjnefit  of  an  ex-'<^«fendant  may  have  acted  op^n  a  reasonaidc  be- 


aminlng  court,  before  trial  in  the  circuit  court, 
or  raise  the  question  before  the  circuit  court, 
hecAnnotdcso  in  the  Appellate  Court  for  the 
first  time. 

Idem,        741 
22.  It  was  error  in  the  circuit  court  to  refuse 


lief  that  he  was  in  danger  of  death  or  great  bod- 
ily harm  at  the  hands  of  the  decease;!.  Ordinar- 
ily the  judpo  cannot  assume  whether  there  is 
evidence  tending  to  prove  such  a  state  t>f  Cicts  as 
would  make  testimony  of  such  ciimmunicated 
threats  relevant;  because  this  would  t)C  to  decide 


to  permit  A.,    the    defendant,    at  the  triiil,  to 'on  the  etrect  of  the  evidence  u(K>n  a  material  qaes- 
proTo  his  declarations  made  at  the  time  of  theUion  in  the  case,  a  matter  which  belongs  to  the 
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jury.  What  constitntrs  luch  overt  act  as  will 
warrant  a  person  in  slaying  his  eneuiy  in  liis  own 
defense,  is  a  question  for  the  jury,  to  Itc  resolved 
according  to  the  circumstances  of  each  particular 
case.    No  general  rule  can  be  laid  down  upon  (be 

8Ul^j«Ct. 

Idemy       741 

27.  Previous  threats  or  acts  of  hostility,  how- 
ever relevant  they  may  be,  will  not  justify  a  per- 
son In  seeking  and  slaying  his  adversary. 

Idem,       741 

28.  To  excuse  the  slayer,  he  must  act  under  an 
honest  belief  that  it  U  necessary,  at  the  time,  to 
take  the  life  of  his  adversary  in  order  to  save  bin 
own  ;  and  it  must  appear  that  there  was  reason- 
able causo  to  excite  this  apprehension. 

/</«m,       741 

29.  When  such  threats  and  acts  of  violence,  as 
above  named,  have,  recently  before  the  killing, 
boon  made  by  the  person  killed,  against  the  ac- 
cused, aod  communicated  to  him,  before  the  kill- 
ing, it  la  proper  to  permit  the  defendant  to  prove 
that  on  other  occMsioua,  recently  before  the  kill- 
ing, the  said  deceased  threatened  to  others  upon 
more  than  one  occasion  to  kill  the  defendant  on 
sight,  for  the  purpose,  at  least,  of  showing  the 
state  of  feeling  of  the  deceased  towards  the  de- 
fendant, althuugli  it  does  not  appear  that  such 
threats  List  named  were  communicated  to  tliti  de- 
fendant before  the  killing. 

Idem,        741 

80.  It  was  not  error  in  the  court  to  refuse  to  in- 
struct the  jury  in  this  cose,  as  the  case  is  present- 
ed, that  if,  upon  a  consideration  of  all  the  evi- 
dence, tUey  have  a  reasonable  doubt  as  to  whether 
the  plea  of  self  defense  is  made  out,  it  is  their 

duty  to  acquit  the  defendant. 

Idem,        741 

31.  It  is  error  in  a  court,  in  a  case  of  felony,  to 
give  to  the  jury  instructionb  which  are  not  nse- 
vant  to  the  evidt-ncp,  an*!  which  may  mislead  the 
jury  to  the  prejudice  of  the  defendant. 

Idem,       741 

32.  In  criminal  cases,  if  there  he  reasonable, 
doubt  of  the  guilt  of  the  defendant,  the  jury  are| 
to  give  him  the  benefit  of  such  doubt. 

Idem,        74: 

DAMAGES-RECX)VERY    OF,    FOR  BRE.\CII 
OF  CONTRACT. 


goods  remain  in  the  vendor's  hands,  the  vendor 
may  recover,  as  his  damage,  the  difference  be- 
tween the  price  to  bo  paid  and  their  value  on  the 
day  the  property  should  have  been  taken  by  the 
vendee  under  the  contract.  Or  if  the  vendor  has 
chosen  to  consider  the  property  as  the  vendee's 
and  sold  it  with  due  precaution,  to  satisfy  his  lien 
for  the  pri(«,  then  he  may  recover  only  for  the 
unpaid  balance  of  price. 

Jamet  <k  Mitchell  v.  Adamt,       568 

2.  Except  as  above  stated,  generally,  in  sncb 
cases,  mere  speculative  and  conjectural  estimates 
of  the  profits  which  might  have  been  made,  or  of 
the  loss  of  gains  and  profits,  which  might  have 
been  made,  are  not  a  legitimate  basis  upon  which 
to  fix  damages. 

Idem,       6G8 

3.  The  g3neral  rule  seams  to  be  that  the  party 
injured  by  a  breach  of  contract,  is  entitled  to  re- 
cover all  his  damages,  including  gains  prevented, 
as  well  as  losses  sustained,  provided  they  are  cer- 
tain, and  such  as  might,  naturally,  be  expected  to 
follow  the  breach.  It  is  only  uncertain  and  con- 
tingent prrjflts,  therefore,  which  the  law  excludes; 
not  such  as  being  the  immediate  and  necessary 
result  of  the  breach  of  contract,  may  be  fairly 
supposed  to  have  entered  into  the  contemplation 
of  the  parlies  when  they  midc  it,  and  arc  capa- 
ble of  b(»ing  definitely  ascertained  by  reference 
to  establishe J  market  rates,  or  other  like  defi  nite 
critcrin,  aCv^ording  to  the  case. 

Iilem,       568 

DECREES  FOR  SALE  OF  LAND. 


Sec  Practice— In  Chancery,  No.  14  and 

Pecks  V.  Chambers, 

DEDICATION  TO  PUBLIC  USE. 


210 


If  a  lot  on  which  there  is  a  spring  of  water,  in 
the  plan  of  a  town,  be  reserved  for  public  use  by 
the  founder  of  the  town,  wha  owned  the  land 
on  which  the  town  is  laid  out,  such  reservation, 
though  it  may  amount  to  a  dedication  of  the  lot 
for  the  public  use,  by  the  owner,  does  not  vest 
the  IcRai  title  thereto  in  the  county  or  supervi- 
smn  of  the  cjunty,  or  ncK'es.«riiy  vest  the  county 
or  supervisors  thereof  with  the  equitable  right  to 
demand  a  conveyance  from  such  owner  or  his 
allieoce  to  thecouuty  or  the  supervisors  thereof. 

Supervisors  v.  EUison,        SOS 


DEEDS. 


1.  In  an  action  by  a  vendor  of  pei-sonal  proper- 
ty against  his  vendee  for  nun  performance  of  a 
special  cimtruct  of  sale  and  for  delivery  of  suchi  i.  A  paper  )turi>orting  to  be  a  deed  of  trust,  re- 
pru{)erty  and  payment  therefor,  at  an  agreed; citing  a  corporation  as  grantor,  and  having  affixed 
prict',  and  for  the  recovery  of  damages  for  the  thereto  the  following  attestation:  "Witness  the 
failure  of  the  vendee  to  take  the  property  and  signature  and  s:>al  of  William  Scutt,  president  of 
pay  for  the  same  according  to  contract,  aod  the  said  Bleonerhaiw*ett  Oil  Co.,  and  who  is  legally 


788 


Index. 


:authorizcd  by  the  board  of  directora  of  said  Coiu- 
pauy  to  make  this  grant,  this  date  aforcwriltcD. 

Wir.LiAM  Scott,  [sbal.]" 
is  not  the  deed  of  the  Corporation. 

Rauch  y.  Oil  Company,       36 

2.  Such  paper,  however,  relatiog  merely  to 
goods  uud  chattels,  in  valid,  as  a  mortgage  against 
creditors  and  subsequent  purchasers,  from  the 
time  that  it  is  duly  admitted  to  record  in  the 
county  where  the  property  embraced  In  said  paper 
may  be,  under  the  fifth  section  of  chapter  seven- 
ty-four of  the  Code. 

Idan,       36 

8.  When,  in  a  deed  of  bargain  and  sale,  made 
by  a  contributor  to  an  Incorporated  academy,  the 
clause  of  conveyance  to  the  president  and  trustees 
is  accompanied  by  general  words,  that,  alone, 
might  or  might  not  create  or  imply  a  condition, 
upon  the  fdllure  to  perform  wliich  the  estate  iu 
the  president  and  trustees  would,  ipw  facto,  or 
upon  entry,  determine  and  revert  to  the  bargain 
or,  f.)llowed  by  words  declaring  and  defining  a 
condition  on  which  the  estate  will  revert ;  and.  In 
a  subsequent  deed,  without  the  appearance  of  any 
other  intent  thau  the  release  and  extinguishment 
of  the  right  of  reverter,  the  general  words  are 
tfanocribsd,  and  the  spedal  provision  is  omitted — 
the  former  words  are  not  construed  to  create  or 
imply  such  a  condition. 


be  abandoned,  and  mere  courses  and  distances 
from  certain  objects  or  pointa  may  be  subatitated. 

Idem,        406 

7.  There  is  no  uniform  rule  that  the  length  ol 
one  line,  as  mentioned  in  a  deed,  shall  control  the 
course  of  unothcr  line,  or  that  the  latter  shall 
control  the  former.  Other  circumstances  will  de- 
termine the  adoption  of  the  one  or  the  other. 

Idew,        406 

8.  Though  the  quantity  of  the  land  mentioned 
In  the  deed  will  not  control  the  lioundary,  when 
ascertained  by  the  description,  with  other  para- 
mount circumstances,  neverthelees,  the  crres- 
I)ondence  of  quantity  given  by  a  line  in  question, 
with  the  quantity  mentioned  in  the  deed,  or  an 
approximation  to  such  correspondence  may  be 
considered  as  tending  to  establish  such  line  as  the 

true  one. 

Idrm,        406 

9.  Generally,  it  will  not  be  presumed  that  a 
party  granting  land  intends  to  retain  a  long  nar- 
row strip  next  to  one  of  his  lints;  but  if  the 
courses  and  distances  approximate  closely  to  &  line 
or  corner  of  the  tract  owned  by  the  grantor,  es- 
pecially if  the  description  in  the  deed  corrccpoads 
exactly  or  substantially  with  the  deecriptioo  in 
the  title  papers  under  which  the  land  U  held ;  it 
will  be  presumed  that  the  lines  mentioned  are  in- 
tended t«  reach  the  corners,  and  run   with  the 


Mnr^r  Acadfmy  v.  J2t«A,       373  Hnes  of  the  tract,  though  the  trees  marked  and 


4.  (lenerally,  when,  in  a  deed,  lines  and  cor- 
ners are  described,  or  when  from  the  statement  of 
courses  and  dislances  or  other  descriptions,  in 
connection  with  circumstances  existing  and  man- 
ifest, or  ascertainable,  at  the  time  of  the  execu- 
tion of  the  deed,  it  is  prpsumable  that  such  lines 
or  corners  are  those  refened  to  in  the  deed,  the 
stat-cment  of  courses  and  distances  is,  in  construc- 
tion, controlled  by  the  actual  line^?  and  corners 
referred  to. 

•  Wejleni  J/,  d'  M.  Co.  v.  Peylona  Cannel 


Coal  Co. 


dc-9cril>ed  have  disappeared  before  the  making  of 

the  deed. 

Idem,        406 

10.  A  writing  solemnly  signed,  sealed,  ac- 
knowledgod  before  a  magistrate,  and  delivered  by 
a  person,  is  evidence  of  his  intent,  so  convincing 
and  conclusive,  that,  at  common  law,  generally, 
no  evidence  will  be  received  to  contradict  it 

IdejHy       406 

11.  In  a  court  of  wiuity,  however.  It  may 
sometimes  be  proved  that  the  deed  was  executed 


^^  in  mistake,  and  that,  in  fact,  it  embodies  prori- 


sions  different  frftm  those  which  the  parties  in- 
tended it  to  embody.  But,  even  in  this  court,  the 
deed  is  regarded  as  evidence  so  strong,  that  only 
unequivocal  evidence  irresistibly  conclusire,  is 


12 


6.  But  the  mere  circumstance  that  lines  and 
corners  are  known  to  have  been  run  and  marked 
or  are  found  marked  near  where  the  coui-S'.rs  and 
distances  mentioned  in  the  deed  run,  is  not  con- 
clusive that  they  are  the  lines  and  corners  of  the'sufficient  to  overthrow  it. 
land  referred  to  In  the  deed.    And  when  there  is, 
BO  such  approximation  in  the  courses  or  length  of  j 
the  lines,  or  the  marks  on  the  corners,  to  the  de- 
aeription  in  the  deed,  as  to  warrant  the  presum|>- 
tion  that  they  are  the  lx)undaries  of  the  land  to! 
whicli  the  deed  relates,  such  marked  lines  should  Implies  Nas.  1  and  2.  and 
be  disregarded.  I  Western  M.  <t  M.  Co.,  v.  Peytoua  Caane/ 

Idem,       4061  Coo/ Co.,  406 

6.  Lines  and  corners  may  be  marked  with  thcj     14,  gee  Covenants  in  Deeds,  Nos,  3  to  7,  inclu- 
purpose  to  adopt  thein  in  a  contemplated  deed ;  j-jy^  j,nd 
but  afterwards  the  marked  lines  and  corners  may.  Idem,       406 


Idem,  406 
See  Equitable  Jurisdiction  Ko.  6,  and 

Wyait  V.  Simptton,  394 

13.        Grant  of  Land—What,  and  What  Same 
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I~.  In  a  dead  of  assignment  or  conycyance  ofjtiiuefortheapi)ointmoDtof  such  personal  rcpre- 
lea  c^  from  M.  A  W.  to  A.  &  S.,  the  sixth  clause  sontaiive  and  makinR   him  a  defendant  in  the 


is  in  theso  words,  viz:  "Alsa  all  our  light,  title 
and  interest  of,  in  and  to  the  engines,  boilers, 
tanks,  tubing,  derriclcs  and  all  other  fixtures  and 
personal  property  situate  uiion  and  appertaining 
to  tbeatKive  leasehold  interest  and  well,  to  us  be- 
longing," Ac  This  clause  did  not  pass  or  convey 
to  A.  A  S.  the  oil  of  M.  A  W.  that  was  in  the  oil 
tanks  at  said  well  at  the  date  of  said  deed,  al- 
though it  was  on  the  leasehold  estate,  as  it  did  not 
"appertain  to  the  leasehold  interest"  which  was 
conveyed. 

Drauer  v.  Transportation  Co,t       553 


DEMUBBER^AT  LAW. 


and 


1.  See  Practice — At  Common  Law,  Nos.  2 
4,  and 

Thompmnt*  Exor*./or  (Cc,  v.  Boggtj       G3 

2.  Where  a  declaration  in  a  case  contains  more 
than  one  count,  and  a  demurrer  is  filed  to  the 
declaration,  and  not  to  each  count  thereof,  and 
the  declaration  contains  one  good  count,  the  de- 
murrer should  he  overruled. 

Elliotl  and  Wife  v.  Hutchimmi,        452 

8.  Sec  Practice— At  Common  Law  No.  24,  and 

Brodif  V.  CUitor,        599 

DEMURUERr-IN  CHANCERY. 


1.  See  Practice — In  Chancery  No.  1,  and 

Sietcart,  Admr.^  y.' Jackson^       29 

2.  See  Practice — In  Chancery  No.  11  and 

yichoU  V.  Jlein  of  yichoLn^        174 

3.  See  Practice->In  Chancery  No.  13,  and 

Pecks  V.  Chambrrs,        210 

4.  See  Pleading— In  Chancery,  and 

Frank  dkOo.,v.  Brunnemann^       462 

5.  Although  a  bill  of  injunction  may  pray  for 
relief  which  a  court  of  equity  has  not  Jurisdic- 
lion  to  grant,  still  if  the  bill  prays  for  other  relief 
which  the  statements  of  the  bill  prima  facie  au- 
thorize, it  is  error  in  the  court,  on  demurrer,  tu 
sustain  a  demurrer  to  the  bill  and  dissolve  the  in- 
junction and  dismiss  the  bill,  because  of  its  want 
of  jurisdiction  to  grant  all  the  relief  prayed  for. 

7dem,       4G2 

6.  Although  it  appear  on  the  face  of  the  bill  of 
injunction  that  the  penonal  representative  of  a 
deceased  lenioe,  who  died  intestate,  is  a  neccssarj 
party  defendant  to  the  suit,  before  final  adjudica- 
tion, yet  if  it  appear  by  the  bill  that  such  per- 
sonal representative  had  not  at  the  time  of  the 
filing  thereof  been  appointed,  a  demurrer  to  th« 
bill  should  not  be  sustained,  and  the  injnnctioi 
dissolved  and  bill  be  dismissed,  merely  becaust 
such  personal  representative  is  not  made  a  party 
to  the  original  bill— at  least  until  a  reasonabh 


cause  by  amended  bill  and  bringing  him  before 
the  court,  by  proper  process—shall  have  been  al» 
lowed,  by  the  court  and  suflered  to  pass  uuhecKied. 

Idem,        462 

DEMURRER  TO  EVIDENCE. 

1.  A  demurrer  to  evidence  withdraws  from  the 
jury,  the  proper  triers  of  facts,  the  consideration 
of  the  evidence  by  which  they  are  to  be  ascer- 
tained, and  the  iwrty  whose  evidence  is  thus 
withdrawn  from  its  proper  forum  is  entitled  to 
have  it  most  lieulgnly  interpreted  by  the  substi- 
tute. He  ought  to  have  all  the  benefit  that  might 
have  resulted  from  a  decision  of  the  case,  by  iho 
proiier  forum. 

MiUer,  use,  &c.,  v.  Insurance  Co.,       615 

2.  Upon  a  demurrer  to  evidence,  in  ascertaining 
the  facts  proved,  directly  or  by  inference,  the 
court  must  not  be  unmindful  of  the  eflect  of  a  de- 
mnrrer  to  evidence.  By  it  the  demurrant  allows, 
at  the  least,  full  credit  to  the  evidence  of  the  de- 
muiTee,and  admits  all  the  facts  directly  proved  by, 
ur  that  a  jury  might  fairly  infer  from,  such  evi- 
dence. And  in  determining  the  facts  inferrible,in- 
ferenccs  mo.Ht  favorable  to  the  demunee  will  be 
made  in  cases  of  grave  doubt. 

Idem,        515- 

3.  See  Practice  in  Api)ellate  Court  No.  10,  end 

51& 


Idem, 
4.  See  Evidence  No.  19,  and 

Dresser  v.  Transportation  Co.,       553- 

6.  Sec  Evidence  Nos.  22,  23  and  24,  and 

James  d*  MUckelt  v.  Adams,        568 
6.  See  Policy  of  Insurance  No.  0,  and 

Bryan  v.  Peabody  Insurance  Co.,        6?5 

DEVISES. 

Sec  Wills  Nos.  1  to  11,  inclusive,  and 

BeWs  Admr.  v.  Humphrey,        1 

DIRECTORY    PROVISIONS   OF    STATUTES. 

Sc>o  Redemption  of  Lands  No.  2,  and 

n'yatt  V.  Simjtsnn,        394 

DOWER. 

See  Settlement  of  Estates  No.  7,  and 

IjaidUy  v.  A7in^  Admx.,       218- 

EJECTMENT. 

1.  Sec  Wills  Nos.  4,  ?  and  9,  and 

Belts  Admr.  r.  Humphrey,         1 

2.  See  Practice—  At  Common  Law,  No.  10,  and 

Johnston  V.  Griswold  and  Rodgers,       240 

3.  SiH*  Practii-e— At  Common  Law,  No.  15,  and 

Mercer  Academy  v.  Rusk,       373 
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4.  See  Statute  of  Limitations  No.  1,  nnd 

Western  .V.  <fe  iV.  Co.,  v.  Peytona  Cannei 
Coal  Co.,  406 

ENFORCEMENT  OF  LIENS. 

1 .  See  Liens  No.  3,  and 

Ifotulon  V,  McCianeyf        135 

2.  Sec  Equitable  J urisiiction  No.  3,  and 

Pecks  V.  Chambers,       210 

EQUITABLE  JCRISDICTION. 


acquired  title,  and  does  not  Imply  a  coTenant  of 
warraaty. 

WesUru  M.  d:  ?f.  Co.,  t.  PeytoM  Canna 
Coal  C».,  4» 

2.  See  Covenants  in  Deed  No.  5,  and 

Idem,       4M 

EVIDENCE, 

1.  See  Tntcrnal  ReTenue  Taxes— Sulta  to  Be- 
cover  Back— In  State  Courts  Noa.  Sand  4,  and 

Hubbard  v.  Kelie^,       4C 

2.  See  Liens  No.  8,  and 

Houston  V  MeCluHsjf,        13» 

3.  When,  by  the  record  of  acaae  it  aiipeanthai 
on  publication,  tlie  defendant  not  appearing,  an 


1.  When  a  trustee  s?lls  the  trust  subject  and  re- 
•ceives  the  money  for  it,  though  he  promises  the 
beneficiary  to  pay  the  money,  the  court  of  equity 

nevertheless  retains  Jurisdiction  to  enforce  the  _^'q  j^jg^g,,;,  gj^^^ngrmed,  andVhepU^^^^ 
payment.  recovered  a  debt  against  the  defendant,  this  is  not 

Nea4e  V.  Capehart,  Exor.,       9''>|  evidence  of  debt  against  a  third  person  claiMing 

2.  See  Necessary  Partica  to  a  Suit  in  Chanciry  a  lien,  that,  but  for  such  debt  would  be  valid. 
No.  3,  and  I  j^g^^       135 

4.  A  recital  that  the  attachment  issued  in  the 


Xeojte  V.  Ciipeharf,  JSxor., 


05 


3.  The  eighth  section  of  chapter  one  hundred 
and  thirty-nine  of  the  Code  of  1868,  of  West  Vir- 
einia,  confers  ui)on  courts  of  equity,  Jurisdiction 
and  authority,  to  enforce  judgment  liens  against 
the  lands  of  the  Judgment  debtor,  at  any  time, 
without  reference  t»>  whether  the  judgment  debtor 
has  p?rsoual  property  or  estate  out  of  which  the 
Judgment  might  be  made  by  proccs;  of  executidn 
or  not. 

Perks  V.  Chambers       210 


cause  was  returned  served  on  personal  pro|ierty 
and  real  estate,  is  not  evideuce  of  the  iseae  and 
levy  of  such  attachment  that  will  constitute  a 
lien  on  the  real  estate  men  1  toned,  competent  and 
sufficient  to  prove  the  facts  against  such  third  per- 
son. 

Idem,       1S5 

5.  An  order  that  a  sheriff  sell  personal  property, 
I  and  in  case  tiiat  prove  insufficient  to  snt^y  a 


judgment,  then  to  sell  real  estate^  but  with  a  c*>u- 
4.  See  Settlement  of  Estates  Nos.  1  to  8,  inclu-  dition  that  the  plaintiff  is  not  to  have  the  benefit 

of  the  order  until  ho  shall  give  bond,  without  er- 


218 


sivc,  and 

jMi.llfy  V.  JC/inr,  Adttu., 

5.  See  Guardians,  Xo.  1,  and 

Burdetl,  Guard.,  v.  Cain,  Admr.,        2^2 

6.  A  court  of  equity  has  Juris.lietion  tos3t  aside 
a  deed  made  by  a  recorder  to  a  purchaser  of  land 
when  the  owner  redeeraoJ  the  same  within  the 
timo  required  by  l:iw. 

Wyatt  V.  SiMpsou,        39-1 

7.  S?e  Sales  of  Land  in  Gross  Nos.  2  and  3,  and 

Western  M.  <fc  J/.  Co.,  v.  Peytona  Cutoiei 
Coal  Co  ,  40a 

8.  See  Covenants  in  l)e:»d»  No.  G,  and 

Itlem, 

9.  SceDemurrer— In  Chancery  No  5,  and 

Frank  d-  Co.,  v.  Brunnemann, 


406 


462 


ESTOPPEL  BY  DlilED. 


.  A  bargain  and  s.alcof  land,   intcnde),  under 

e  statute  on  the  subject,  to  operate  as  a  present 

canvcyanceor  transfer,  is  not  an  assertion  of  title 

tliat  Mill  estop  the  bar^^ainor,  his  heirs  or  as- 

.signees,  from  a  i^ul-sequent  a!>8?ition  oi  an  after 


idcnce  that  the  personal  property  was  sold  or  va« 
insufficient  to  satisfy  the  judgment,  or  that  thi* 
bond  was  given  ;  does  not  prove  authority  lo  the 
sheriff  it  sell  the  real  estate,  or  at  all  snaiaiD  such 
a  Kile. 

Idem^       13-1 

6.  Every  person  embudijis,  represents  and  cod- 
troLs  whatever  title  and  right  is  rested  in  him. 
Generally  his  sLatemeuis  and  acts,  and  judicial 
proceedings,  and  other  transactions  to  which  ht> 
is  a  party,  are  evidence  against  himssLf  or  any 
person  claiming  to  a.'quire  a  title  ur  right  from 
him,  after  such  statement  or  transaction ;  but  they 
are  not  evidence  f^;alnst  a  person  having  acquired 
such  tit^e  or  right  before. 

Idem,       \Vi 

7.  Upon  a  motion  to  quash  a  writ  of  fieri  /acta*, 
or  to  enter  satisfaction  thereof,  in  whulc  or  part 
on  the  ground  that  a  previous  writ  of  fit^ri  faciv 
had  issued  and  was  placed  in  the  hands  of  xbv 
sheriff  of  the  jiroper  county,  and  that  the  debtor 
had  paid  to  the  sheriff  upon  the  first  exi^ntion 
the  whole,  or  a  (lart  there:>f ;  and  it  utit  app«>aring 
that  anv  return  had  ever  b.*en  made  on  the  first 
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execution,  oi  the  lery  of  tho  saino  upon  the  prop-  declaration  mentioned,  on  which  tho  injury  coin- 


153 


218 


erty  of  the  debtor,  although  the  return  day  there- 
of had  Inng  sioco  passed  ;  and  it  appearing  that 
the  debtor  had  made  payments  to  the  shcrifT,  up- 
on said  execution,  sometime  after  the  return  day 
had  passed,  it  is  competent  for  the  plaintifT,  in 
said  motion,  to  prove  by  parol  or  other  competent 
evideoce,  that  the  first  execution  was  levied  upon 
his  proi>erty,  by  the  sherlfl,  before  the  return  day 

thereof  hud  pasaed. 

CotJxreU  v.  XichoU,        159 

8.  In  such  case  if  it  does  not  appear  from  the 

evidence  that  the  execution  was  levied  by  the 

sherifT  before  the  return  day  thereof  had  passed, 

a   payment  made   to   tho    sherltiT   upou    such 

execution,  aftor  such   return  day   had   pas5c<l, 

is  not  binding  upon  the  creditor,  unless  it  appears 

that  such  payment  was  made  t?  the  sheriff  by  the 

<1irectiou  or  cjnsont  of  the  debtor. 

/(/em,        159 

9.  In  such  case,  in  the  absence  of  evidence  ad- 
duced at  the  hearing,  sbowin;^  such  levy  of  the 
first  execution,  or  from  which  such  levy  may 
reasonably  and  properly  be  inferred,  the  court 
Is  not  authorized  lo  presume  that  such  levy  was 
made  before  the  return  day  of  the  execution  hud 
pcsscd. 

10.  Sec  Settlement  of  Esttates  No.  8,  and 

iMidlfy  v.  Kline t  Admx.^ 

11.  See  Practice — At  Common  Law  No.  10,  and 

Johtvtton  V.  OrisicMd  ami  Rodgtrx^        240 

12.  Tho  county  court  of  Virginia,  or  its  clerk, 
had  no  authority,  in  the  year  1824,  to  admit  tu 
reciird  a  {tower  of  attorney  executed  in  Kentucky, 
where  its  execution  was  acknowledged  before  a 
notary  public,  and  certified  by  him.  And  a  ropy 
of  sueli  paper,  authenticate<i  by  the  clerk,  is  not 
competent  evidence  in  place  of  the  original. 

/r/«m,        240 

13.  Soe  Partners  and  Partnership  No.  1,  and 
Carlton,   VhamberUtln   tO   Co.,   v.    yfayx 

tt  Co.,  243 

14.  Sc»»  Settlement  of  Accounts — Evidence  of 
No.  1,  and 

Rwhtj,  Adnir.j  v.  Railroad  CotnjKiny,       269 

lo.  Evidence  offered  to  establish  an  alleged  debt 
should  do  more  tlian  produce  a  suspicion  of  the 
fact — it  should  l>e  sufficiently  clear  and  definite  in 
its  cliaraeter  to  satinfy  the  mind  of  tiie  court  ol 
the  fact,  to  a  reasunnhle  certainty. 

Sifnx  V.  Bank  of  Cfutrleston,        274 

16.  Seo  Practice — At  Common  Law  No.  16,  and 

Mercer  Acad/'my  v.  Rujik\        373 

17.  Under  the  issue  and  evidence,  a^  stated  in 
the  opinion  of  the  Court,  it  was  error  lu  the  court 
below  to  permit  the  plalutiff  to  prove  to  the  jury 
the  annual  rental  value  of  the  troft  of  land  in  the 


[dained  of  is  alleged  to  have  been  done,  with  the 
view  of  arriving  at  the  amount  of  damages  the 
plaintiffs  should  recover  in  the  cause. 

miiott  and  Wife  v.  Hutchinaon,       452 

18.  The  court  having  improperly  admitted  said 
evidence,  for  the  purpose  aforesaid,  it  was  not  er- 
ror in  the  court  to  reject  the  defendant's  evidence 
offered  to  prove  that  defendant  had  paid  plaintlffii 
in  full  for  the  rent,  use  and  occupation  of  said 
tract  of  land,  and  that  plaintiffs  had  received  and 
accepted  the  sime.  The  evidence  was  not  rele- 
vant to  the  issue. 

Idtm,       452 

19.  In  an  action  at  law,  whore  the  defendant 
appears  and  pleads  the  general  issue,  and  the 
plaintiff  intro.luces  all  his  evidence  in  chief  to 
the  jury,  and  then  rests  his  case,  and  the  defend- 
ant moves  the  court  t'.)  exclude  tiie  evidence  from 
the  jury  upon  the  ground  that  thi>rc  is  a  material 
variation  between  the  declaration  and  the  proof, 
if,  from  the  whole  evidence,  it  clearly  appears  to 
the  court  that  the  plaintiff's  said  evidence  fails  to 
>upport  the  i.«iuc  ou  the  part  of  the  plaintiff,  the 
court  Kh«)uld  exclude  the  evidence  fnmi  tlie  jury. 
In  sucli  case  the  couit  should  regard  the  party 
moving  to  exclude  the  evidence  in  the  light  of  a 
demurrant,  and  the  party  adducing  the  evidence 
in  the  light  of  a  deniurree,  although  there  is  in 
fart  no  demurrer.  The  court  should  consider, 
u(K>n  such  motion,  the  plaintiff's  evidence  with 
all  the  favor,  and  give  it  all  (he  force  and  draw 
therefrom  all  the  inferences,  it  would  be  entitled 
to  if  there  was  a  demurrer  filed  thereto  by  the 
party  making  the  motion  to  exclude  the  evidence. 
And  in  such  case,  If,  in  the  judgment  of  the  court, 
according  to  the  rule^  governing  demurrers  to 
evidence,  the  party  otiering  the  cudence  would, 
on  a  demurrer  thereto  by  the  opj'osite  party,  be 
entitled  to  judgment  there<'>n  in  his  favor,  then 
the  court  sliould  not  n::clude  tho  evidence  from 

the  jury. 

Dresner  v.  Traiisjiortation  Co.,       558 

20.  S?e  Pleading— At  Law  No.  14,  and 

Idem,       taXi 

21.  See  Pleading— At  Law  Nos.  15,  16  and  17, 

and 

James  &  MUekell  v.  Adams,        668 

22.  In  an  action  on  a  si>ecial,  verbal  cimtroct, 
where  the  contract  is  stated  in  a  special  count  in 
the  declaration,  and  at  the  trial  the  plaintiff 
clearly  proves,  by  a  witness  or  witnesses,  a  con- 
tract which  is  materially  variant  from  that  de- 
scribed in  the  declaration,  it  is  competent  and 
proper  for  tho  c^urt,  on  motion  of  the  defendant, 
by  his  attorney,  at  the  close  of  the  plaintiff's  ev- 
idence offered  in  proof  of  the  contract,  to  exclude 
siicli  evidence  from  the  consideration  of  the  jury, 
bei'ause  of  such  variance,  when,  considering  the 
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ovideara  iu  the  inDst  faTorabla  light  for  the  plain- 
tin*,  and  no  quostioa,  of  crellbility  is  inrolrcl, 
the  variaace  is  niiiiifc^t. 

2'}.  In  such  CIS 3  the  court  should  regard  the 
party  moviii;;  to  exclude  the  evidence  in  the  light 
of  a  demurrant,  and  ths  party  adducing  the  eri- 
dcncc  in  the  lls{ht  of  a  domurree,  although  there 
Is,  iu  fact,  no  demurrer.  The  court  should  con- 
sider, upon  such  motion,  the  plaintiflT's  evidence 
with  all  th-)  favor,  and  give  it  all  the  force,  and 
draw  therefrom  all  the  inferences  it  would  be  en- 
titled to,  if  there  was  a  demurrer  AleJ  thereto  by 
the  party  making  the  motion  to  exclude  the  evi- 
dence. 

Idfm,       068 

24.  And  iq  such  case,  if,  in  the  Judg  tient  of  the 
court,  accordin.^  to  the  rules  governing  demurron' 
to  evidence,  the  parly  offering  the  evidence  would, 
on  a  demurrer  thereto  by  the  opposite  party,  b? 
entitled  to  judgment  thereon  in  his  fuvor,  s)  far 
M  relates  to  the  establishment  of  the  contract, 
then  the  court  should  not  exclude  the  evidence 
from  the  jury. 

/Jem,       oG8 

25.  Sie  n am ige<— Recovery  of  for  Broach  of 
Contract,  Nos.  1, 2  and  3,  and  | 

Idffmy       568 

26.  See  Practice — At  Common  Law,  Ko.  21,  and 

KlmmitUf  tue,  <bc.f  v.  VFiAtm,        684 

27.  See  Practice— At  Common  Law  No.  23,  and 

App/egate  v.  Jlinkson^        594 

23.  The  defiMi dan t  asked  a  witness,  called  by 
him,  ''what  the  plaintiif  said  to  him  about  the 
said  other  work,  and  if  he  was  not  to  pay  the  de- 
fendant full  pKisterer's  prices  therefor?"— Held: 

That,  strictly  interpreted,  the  question  waf 
leading,  and  therefore,  properly  refused. 

The  defendant  had  a  right  to  prove  what  waf 
the  price  agreed  on  for  the  outside  work,  or  work 
done  other  than  on  the  Quincy  street  house. 

BrodU  V.  Clator,       599 

29.  See  Policy  of  Insurance  No&  8.  and  9,  and 
Bryan  v.  Peabody  Insurance  Co.,        605 

aO.  Sae  Criminal  Law  Nos.  22,  23  and  26,  and 

Stale  V.  Abbott,       741 

EXECUTORS  AND  ADMINISTRATORS. 

1.  See  Wills  Nos.  1,  4,  5,  6,  7,  9  and  10,  and 

BelVs  Admr.j  v.  Humphrey,       ] 

2.  See  Settlement  of  Estates  Nos.  3,  5,  6  and  8, 
and 

Laidiey  v.  KUm,  Adtnx.y       218 

EXECUTION  OF  TRUSTS. 

See  Wills  No.  8,  and 

BeWs  Admr,,  ▼.  Humphrey,        1 


EXECUTIONS— MOTIONS  TO  QUASH. 

See  Evidence  Nos.  7,  8  ani  9,  ond 

GoekereU  v.  HichoU,       IS9 

FALSE     AND     FRAUDULENT    MISREPRE- 
SENTATIONS BY  THE  COVENANTOR. 

See  Covenants  In  Deed  No.  6,  and 

WiMfern  M.  dt  M.  Oo.,  v.  Peytona  Ca»nel 
Goal  Oo.,  40S 

"FINAL  JUDGMENT  "-MEANING   OF. 

The  words  "final  judgment"  contained  in,  and 
as  employed  in,  the  fifty-third  section  of  chapter 
one  hundred  and  twenty-five  of  the  Code  of  West 
Vii^ginia,  m^ans  the  "final  judgment"  mentioned 
in  the  forty-sixth  section  of  said  chapter.  la 
other  words,  they  mean  the  "final  Judgment** 
mentioned  in  said  forty-sixth  section,  which 
every  judgmout  entered  in  th<3  office  in  a  caee 
wherein  there  is  no  order  for  an  inquiry  uf  dam- 
ages becf>mes  final,  by  operation  of  that  section, 
unless  it  b3  sot  aside  by  the  defendant  appearing 
and  pleiding  to  i'Mu;*,  as  provided  by  the  forty- 
seventh  section  of  said  chapter. 

E//ioa  ani  W{fe  v.  Ifalchituon,       452 


GRANT   OF 


LAND  —  WHAT  -  AND 
SAME  IMPLIES. 


tt  HAT 


1.  A  grant  of  land  is  a  mere  transfer  of  such  ti- 
tle or  rii^ht  thereto  as  the  grantor,  at  the  time  of 
the  grant,  may  hold  or  have,  absjlntely  or  con- 
tingently. 

}Vestem  .V.  tt  3f.  Oo.  y.   P^yto.-ui  Oannet  " 
Uottl  Oo.,  40(> 

2.  A  grant  does  not  imply  an  assertion  of  title 
in  the  grantor,  or  a  covenant  with  the  grantee  to 
warrant  the  land. 

Idem,       40<t 

GUARDIANS, 

A  guardian  is  not  authorised  to  file  a  bill  in 
equity  in  his  own  name  as  guardian  ti  recover  the- 
distributive  share  or  interest  of  bis  wards  in  the 
personal  estate  of  their  er^c-itor.  In  such  case- 
'.hebill  should  be  dismisted.  The  suit  shou' ^ 
bebroightin  the  name  of  the  infants  by  their 
next  friend  who  may  be  guardian.. 

Burdett,  Guard,  v.  Cain,  Admr.,       282 

HUSBAND  AND  WIFE. 

See  Necessary  i'lrties  to  a  Suit  in  Chancery  No. 
8,  ani 

Wyati  V.  Simpson,       S94 

INDICTMENTS. 


1.  See  Criminal  I^w  No.  5,  and 

State  T.  Allen, 


esf^ 
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2.  See  Criminal  Law  Nos.  6  and  9,  and 

State  V.  Straudcff       686 

8.  See  Criminal  Law  Nos.  10  to  18  inclusive, 

an'l 

State  V.  FUzpatrick,       707 

4.  See  Criminal  I^w  No.  16,  and 

atale  ▼.  C<Hji,       720 

6.  Sec  Criminal  Law  No.  19,  and 

State  ▼.  Abbott,       741 

INJUNCTIONS. 


1.  See  Necessary  Parties  to  Salts  in  Chancery, 

No.  1,  and 

Stewart ^  Admr.f  r.  Jackson,       29 

2.  See  Necessary  Parties  to  Suits  in  Chancery, 

No.  2,  and 

Ilqff'man  ▼.  Skie/ds,       32 

8.  See  Lease  and  Lessee  No.  1,  and 

Fi-ank  &  Co.  t.  Brunnemann,       462 

4.  Sec  Pleading— In  Chancery,  and 

Frank  d*  Co.  v.  Brunnemann,       462 

5.  A  court  of  equiiy  will,  in  a  proper  caso, 
grant  an  injunction  to  rcstrnin  the  tenant  frum 
doing  a  certain  ac:t,  whether  it  amounts  to  waste 
or  not,  provided  it  be  directly  contrary  to  the 
tenant's  own  covenant-,  or  even  in  to:it raven tion 
of  an  agreement  which  may  lie  iufe-rcd  from  the 
course  of  dealing  between  tlie  parties. 

Idem,       462 

6.  A  prima  facie  cast;  for  a  bill  of  injunction 

and  account  as   between    landlord   and    tenant 

shown  and  stated  in  the  opinion  of  the  court  liled 

in  this  cause. 

Idem,       462 

INSTRUCTIONS  TO  JURY. 

1.  The  Court  may  refuse  to  give  an  instruction 
*f  it  is  so  obscurely  expressed  as  to  leave  in  doubt 
the  meaning  intended. 

GoK  Company  v.  Wheeling,       320 

2.  An  instrnctioo  which  is  susceptible  of  two 
couslrnctions,  one  of  which  is  erroneous  and  may 
mislead  the  Jury,  should  not  be  given. 

:*  Idem, 


plaintiff,  and  which  contained  the  goods  destroyed 
by  fire,  were  not  kept  well  secured  during  the 
time  between  making  the  insurance  and  the  hip- 
pening  of  the  loss,  the  Jury  roust  find  for  the  de- 
fendant, and  the  warranty  is  broken  by  permit- 
ting the  pipes  to  remain  in  the  same  condition  as 
at  the  time  of  insurance,  if  they  were  not  well 
secured  at  that  time."  '*  The  application  No.  321, 
made  by  the  plaintiff  to  the  defendant  being 
specially  referred  to  in  the  policy  sued  on  in  this 
case,  and  by  the  terms  of  said  policy  is  the  plain- 
tiff 's  express  warranty,  and  binding  on  him  in 
this  case.  If  that  application  is  in  any  respect 
false  or  untrue,  or  the  plaintiff  has  failed  to  ct»m- 
ply,  in  any  and  every  particular,  with  liis  prom' 
ises  or  agreements  therein  contained,  as  if  the 
plaintiff"  has  failed  to  keep  chimneys,  tire  places, 
stoves  and  pipes  all  well  secured,  the  policy  be- 
c<jmes  void  as  between  the  plaintiff*  and  defend- 
ant" 

Simmotu  v.  Insurance  Co.,        474 

6.  Under  the  said  evidence  and  iieculiar  cir- 
cumstances of  the  case  it  was  not  error  for  the 
court  below  to  instruct  the  Jury,  at  the  instance 
of  the  plaintiff,  as  follows:  '*If  the  jury  find  that 
the  agent  of  the  defendant,  who  took  tiie  applica- 
tion, had,  at  the  time,  a  knowledge  of  the  build- 
ing, and  the  manner  in  which  the  stove-pipe  and 
chimney  were  secured  at  the  time  the  Insurnnce 
was  effected,  and  took  upon  himself  to  fill  up  the 
blank  application,  and  did  so  upon  his  own  infor- 
mation, then  it  wa«  not  required  of  the  plaintiff', 
under  the  policy,  to  change  the  oondition  of  the 
pipe  and  chimney,  but  he  was  required  to  keep 
them  in  good  order  and  condition,  but  was  not 
required  to  put  them  in  better  order  and  ci  ndi- 

ition  than  they  were  in  at  the  time  the  insurance 
was  made."  Idem,       471 

7.  Evidence  having  been  given  to  the  jury  in 
this  action  which  is  based  on  a  }Mjlicy  of  insur- 
ance against  los4  and  damage  by  fire,  tending  to 
prove  that  the  plaintiff'  intentionally  and  fraudu- 
lently caused  the  insured  proixjrty  to  beset  on  fire 
and    destroyed,   and   that  the    lo&s  cr  damage 


320  claimed  in  plaintiff^s  declaration  was  occasioned 

^,       .  ,,         ,    ,,  .  ^,  il)y  such  act  of  the  plain 'iff,  and  the  plaintiff"  ha  v- 

If  an  Instruction  asked  does  not  correctly  ex-'   '     .  ,.         *    *u     j        .^    it       »       i    *. 

,   ,     ,         .  ,       ,    '         ing  given  evidence  to  the  jury  tending  to  rebut 

ponndthelaw  the  court,  as  a  general  rule,  may!       ,       ,. *  *i.^  j^r i *      .  i  *     ji 

*^  ...        ,,.,_,  j,,^    M.      I  such  evidence  of  the  defendant,  and  t<'nding  to- 

refuse  to  give  it,  and  is  not  bound  to  modify  it,  or  .,  ,_       ,.         ^ .     ^,  . 

"  ,      .'  ....  prove  the  contrary,  it  was  error  in  the  court— un- 

cive  any  other  instruction,  in  Its  place.  *,     *i.    ,         j  *     j  »    *u  *       r       .      t 

*  '  '  w,  der  the  issue  joined  in  the  case— to  refuse  to  give- 

*         "    to  the  jury  the  following  instruction,  asked  by 
4.  See  Practice — .\t  Common  I  "w  No.  17,  and 


Mfreer  Academy  v.  Rusk, 


373 


the  defendant,  viz:  "It  is  not  necesiary,  in  i  rder 
to  prevent  the  plaintiff^s  recovery  that  the  plalnUfT 


5.  Under   the  evidence  and  )>eeuliar  circiim--i>hould  be  proved  beyondareasonable  doubt  to  hav» 
stances  of  this  ca.se,  as  stated  in  the  opinion  of  the  intentionally  and  fraudulently  caused  or  perniit- 


Couri,  it  was  not  error  in  the  court  below  to  re- 


ted  the  said  insured  property  to  he  set  on  fire,  bnt 


fuse  to  give  the  following  instructions  asked  by  |if  the  weight  or  preponderance  of  evidence  be  to> 
the  defendant,  viz:  "If  the  jury  believe  that  the. that  off'ect  the  jury  should  find  for  thedefend- 
chlmney  and  pipes  in  the  room  occupied  by  thelant."  Idem,       474 

100 
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8.  See  Criminal  Law  Nos.  80  and  31,  and 

Stale  y.  Abbott, 

INSURANCE. 


1.  S.>e  Pleading— At  Law  Nos.  0  to  13,  inclusive, 
and 

Simmoiu  v.  Intumnce  Co.,       474 

2.  See  In.'<tructio;)s  to  Jury  Nos.  5,  6  and  7,  and 

Idem,        474 

:}.  See  Policy  of  Insurance  Nos.  8  to  10,  inclu- 
sive, and 

Bryan  v.  Peabodtf  I/uturance  Co., 

INTERLOCUTORY  DECREE. 


jcommtasioner  can  not  bo  receiTed  as  evideDoe  to 
74];  prove  the  decisiun  of  the  oommissioncr,  or  tlie 
date  thereof,  (if' allowable  at  all)  unleas  the  ab- 
sence of  said  best  CTidcnce  is  first  properly  ac- 
counted for. 

/tf«M,       46 


ISSUES  OUT  OF  CHANCERY. 

See  Practice — In  Chancery  No.  6,  and 

Neate  v.  Capeharf,  Exor,, 

JUDGMENT  LIENS. 


95 


605! 


See  Practice- In  Chancery  No.  33,  and 
But/cr  y.  Butler* t  Adtnr., 

INTERNAL  REVENUE, 


674 


See  Settlement  of  Estates,  Nos.  2,  4,  5  and  6. 

and 

LaidUy  v.  Kline,  Admx.,       21S 

JUSTIFIABLE  HOMiaDE. 

See  Cfimiual  Law  Noe.  %  to  29  inclusive,  and 

Stai«  V.  Abboa,      *74t 

LANDLORD  AND  TENANT. 


See  Injunctions  No.  6,  and 

Fhuik  (i  Co.  y.  Brunnemannf 


462 


See  Internal  Revenue  Taxes — Suits  to  Recover 
Back— In  State  Cjurts^Nos.  1,  2, 8  and  4,  and 

Hubbard  v.  Kdley,        46 

INTERNAL    REVENUE  TAXES— SUITS   TO 
RECOVER  BACK— IN  STATE  COURTS. 

1.  A  suit  brought  by  a  taxpayer  to  recover  book 
illegal  taxes  paid  by  him  to  a  collector  of  the 
United  Suites  revenue,  must  coofurm  to  the  act 
of  Conj^ess,— section  nineteen,  act  July  J 3, 1866. 

Hubbard  v.  Kelley,       46 

2.  It  is  incumbent  on  the  taxpayer  to  show,  be-, 
fore  he  can  maintain  an  action  against  thecollec-j 
tor,  that  he  has  complied  with  all  the  prerequi-j 
sites  and  conditions  prescribed  by  the  act  of  Con- 
gross. 

*  I    1.  When  a  lessee  is,  by  the  terms  of  his  lease, 

3.  The  pLiintiff  having  testified  that  he  made  restricted  to  a  particular  use  of  the dcmi«jdprem- 
the  apiKfal,  required  by  the  said  nineteenth  sec-  j,^  ^^^^y  will,  generally,  restrain  him  from  any 


LAWS  RELATING  TO  THE  REVENUE. 

1.  See  Criminal  Law  Nos.  1  to  4,  inclnsive,  and 

State  V.  Allen,       680 

2.  See  Criminal  Law  Nos.  10  to  13,  inclusive,  and 

State  V.  Fitspatriek,       707 

3.  Sec  Criminal  Law  Nos.  14  and  15.  and 

State  V.  Kyle,        711 

4.  Sec  Criminal  Law  Nos.  16  and  18,  and 

State  V.  Cain,        7»i 

LEASE  AND  LESSEE. 


tion,  in  writinp:,  he  bhouKl  produce  the  written 
appeal  in  evidence,  or  an  autlieutic  copy  thereof, 
or  show  good  cause  for  its  absence. 

Jtlem,       46 

4.  In  the  abSvMice  of  profter  evidence  of  such 
api>cal,  a  letter  purpoitlng  to  be  that  of  the  com- 
missioner of  internal  revenue,  to  the  plaintiff, 
saying  that  his  claim  for  refunding  8211.67,  had 
been  rojccted,  but  not  i^howing  on  its  face  that  ii 
was  relevant  to  the  issues  and  no  legal  evidence 
being  introduced  to  connect  it  M'ith  the  subject 
matter  of  the  Kuit,  is  not  admissible.  The  pre- 
sumption is  that  if  an  appeal  had  heen  properly 
taken  by  the  plaintiff,  according  to  the  act  of  Con- 
gress, in  such  casL's,  :;nd  the  conimis.Mi(»uor  decided 
the  appeal  ovciTuling  the  same,  that  he  made  an 
official  record  of  the  same,  and  the  d&le  thereof, 
in  his  office,  and  an  official  copy  of  the  official  en- 
try, so  made  by  the  eomniissionor,  is  the  best  evi- 
dence of   such  decision'  and  the  letter  of   the 


other  use  of  them,  even  though  no  irreparable  in- 
jury be  shown  to  result  from  such  breach. 

Frank  &  Co.  v.  Biunnemann^       4d2 

2.  Sec  Injunctions  No.  5,  and 

Idem,        4S2 

LEGAL  TENDER. 

See  Arbitration  and  Awards  Nos.  8,  9  and  10, 
and 

Gat  Company  v.  Wheeling,       320 

LIENS, 

1.  When  two  joint  tenants  of  real  estate,  agree 
with  each  other,  that  one  shall,  with  his  own 
money,  erect  improvements  on  the  real  estate 
Jointly  bold,  and  have  a  lien  on  the  interest  of 
the  other,  for  the  money  so  expended,  the  agree- 
ment, with  the  actual  erection  of  the  improre- 
ments  by  the  one  and  the  acquiescence  of  the 
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other,  conflUtuteB »iich  a  lien  as  will  ho recoKnlsed 
«Q<1  enforced  in  a  court  of  cquitf. 

UousUni  Y.  NcC/uneifj       135 

2.  But  BQch  a  lien  is  not  valid,  and  will  not  be 
enforced  in  favor  of  the  tenant  who  erects  the  im- 
provements, against  a  creditor  of  the  other,  who 
has  caused  bis  Interest  in  the  property  to  bo  at- 
tached or  a  purchaser  under  such  attachment; 
— whether  the  creditor  attaching,  or  the  purchaser 
noder  the  attachment,  have  notice  of  the  previous 
equitable  lien  or  not. 

IdetUf        135 

3.  In  a  suit  bj  a  person  seeking  to  enforce  a 
verbal  lien  on  real  eiitate,  against  a  creditor  reiv- 
ing on  a  subsequent  attachment,  or  a  purchaser 
under  the  attachment,  to  avuii  the  lien,  the  latter 
must,  by  evidence  competent  against  the  former, 
prove  that  the  party  attaching  was  a  creditor,  and 
that  ho  sued  out  a  sufltcient  attachment,  and  it 
was  levied,~in  order  to  sustain  the  attachmeut 

lien. 

ItUm^        13o 

4.  See  Equitable  Juiisdiction  No.  3,  and 

Pecks  Y.  Chambers f       210, 

LIENS    FOR    IMPROVEMENTS    BY    JOINT  I 

TENANTS, 

Sec  Liens  Nos.  1,  2  and  8,  and 

Houston  V.  JUcClunryf        135 

t 
LIENS  FOR  PURCHASE  MONEY.  i 

I 
F.  purchasr^s  a  house  and  lot  of  P.  at  the  price  of  ^ 

$1G0,  payable  In  two  instalments,  and  executes! 
hia  two  single  bills  to  P.,  fur  the  purchase  money,  | 
■and  P.  executes  to  F.  his  title  band,  binding  him- 
self to  make  F.  a  general  warranty  deed  for  the 
house  and  lot  when  the  purchase  money  is  paid. 
F.,  before  paying  tho  purchase  money  and  sec'ur- 
ingadeed,  by  contract  sells  the  house  and  lot  to; 
U.  for  tho  eon.siilerntian  that  JI.  a^^rocs  to  pay  the 
original  purchase  money  to  P.    H.  takes  pofses- 
«ion  of  the  house  and  lot,  and  afterwards  sells  and 
conveys  the  same,  with  other  lots,  with  general! 
warranty,   to  Cockhold,    and  acknowledges  the 
payment   of   tho   purchase  money  in  the  deed. 
Rookhold  tAkes  i)oss(»ssion  of  the  same,  and  after-,' 
wards  conveys  to  R.   with  covenants  of  general! 
warranty  acknowledging  the  payment  of  the  pur-i 
chase  money,  and  R.  afterwards  conveys  the  same! 
to  R.  junior,  with  general  warranty,  and  ncknowl-; 
«dgeB  payment  of    tho  purchase  money  in  the; 
deed.    U.  only  pays  a  part  of  tho  purchase  money  i 
to  P.,  and  P.  made  a  deed  with  covenants  of  gen-| 
«ral  warranty  to  F.,  for  the  lot  sold  to  him,  ac- 
knowledging  p-Avment  of   the  purchase  money. 
The  executor  of    P.,  afterwards  sued  and  com- 
poUod  F.  to  pay  the  unpaid  purchase  money,  due 
the  estate  d  P.,  upon  said  single  bills.    F.,  be- 


fore paying  tl«e  purchase  money,  requested  II., 
Rockhold,  and  R.,  to  pay  said  purchase  money,  84> 
due  the  estate  of  P.,  and  they  each  lailed  so  to 
do.~HBLD : 

That  F.  has  a  lien  on  the  house  and  lot  in  the 
hands  of  R.  junior,  for  his  purchase  money,  which 
a  court  of  equity  will  enforce ;  and  in  such  a  case 
a  court  of  equity  will  not  require  F.  tocon^-ey  the 
house  and  lot  without  providing  for  the  payment 
of  bis  unpaid  purchase  money  by  asaleof  the  lot, 
if  F.'a  purchase  money  is  not  otherwise  paid. 

Richard*  v.  Fiahfr,       5o 

LIMITATIONS   AS    AGAINST  EXPRESS 
TRL'STS. 

Time  does  not  commence  to  run  against  a  suit  to 
;  enforce  an  express  trust,  till  the  trustee,  by  word 
or  act,  denies  the  trust,  and  the  beneficiary  hai« 
notice  of  the  denial. 

yeeue  v.  Capehartf  Exor.,       95 

LINES  AND  CORNERS  OF  LAND. 


Sec  Deeds  Nob.  4  to  9  inclusive,  and 

Western  M.  A  M.  Co.  v.  Peytona  Canne/ 
Cital  Co.,  40r» 

LUNATICS-ESTATE  OF 

See  Necessary  Parties  to  Suits  In  Chancery  Nos. 

4  and  d,  and 

Iledrick's  Admr.  v.  Hopkins^        167 

MA  XD A  Mrs. 

See  Constitutional  Law  No.  17,  and 

SkieMs  and  Preston  v.  Bennett,  Auditor,        74 

MECHANICS'  LIEN. 

1.  A  mechanic's  lien  is  of  stitutory  creation, 
and  can  be  maintained  only  by  a  substantial  o1>- 
scrvance  of,  and  compllanco  with,  the  require- 
ments of  the  statute. 

Mayes  v.  Ruffners,       384 

2.  The  mechanic's  lien,  created  by  (section  two, 
chapter  seventy-five  of  the  Code  im  discharged, 
unless  the  person  daMring  to  arail  himself  theie- 
uf,  within  thirty  days  from  the  time  he  ceases  to 
labor  on  or  furnish  material  for  such  building  and 
appurtenances,  file  with  the  recorder  of  the 
coimty,  in  which  tlie  house  or  other  building  i.« 
situated,  a  just  and  true  account  of  the  amount 
due  him,  after  allowing  all  credits,  together  with 
a  dcjicription  of  the  property  intended  tobccov- 
ere<l  by  the  lien,  sufliciently  accurate  for  identifi- 
cation, with  the  name  of  the  owner  or  owners  of 
the  property,  if  known,  which  account  shall  lx> 
Bub»;ribcd  and  sworn  to  1>y  tho  person  claiming 
the  lien,  or  some  one  in  hi.s  behalf. 

Idem,        884 

3.  The  statute  contemplates  a  ncsitive  deslgna"* 
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tion  of  the  DAiue  of  the  owner,  if  known  to  thej 

periion  weking  the  lien. 

Idem,       384 1 

4.  The  iiulw^ribing  the  affidavit  to  the  account 

is  not  tbo  9ub.<«eribiug  of  the  account  cootetn- 

plated  by  the  statute ;  ihe  account  Itself  must  >« 

Mubiicrlbed. 

Idem,       3S4 

5.  Under  the  proviAioQS  of  the  second  and  fifth 
Hoctions  of  chapter  seventy-five  of  the  Code  of 
Wcat  Virginia  of  186S,  where  the  owner  pays  the 
contractor  for  the  erection  of  a  building  pursuant 
ta  and  in  accordance  with  the  obligation  of  his 
original  contract  with  the  contractor,  after  its 
completion,  a  |>arty  who  furnished  materials  to 
the  contractor,  acquires  no  lien  by  giving  notice 
in  writing  to  the  owner  after  such  payment  of  the 
amount  of  his  demand,  and  that  he  claims  the 
benefit  of  the  lien  created  by  said  chapter,  al- 
though the  noUoe  was  given  witbiti  thirty  days 
after  the  material  was  furnished.  In  such  case  no 
lien  in  favor  of  the  rantcrial  man  ever  attached. 

McKnighl  dc  Bro.  v.  Wathington,       666 

MORTGAGES. 

See  Deeds  No.  1,  and 

Ranch  V.  Oil  Company,       36 

MOTION    TO   EXCLUDE    EVIDENCE  FROM 
JURY— HOW  TREATED. 

1.  See  Evidence  No.  19,  and 

Dresner  v.  Transpttrtation  Co.,        553 

2.  See  Evidence  Nos.  22  and  23,  and 

James  d:  Mitchell  v.  Adam*,       563 

MOTIONS  TO  QUASH  EXECUTIONS. 

See  Evidence— Law  Nos.  7.  8  and  9,  and 

Corkrrellv  XichoU,        159 

MOTIONS  TO  QUASH  UNDERTAKIN(iS. 

See  Practice  in  Appellate  Court  No.  11,  anl 

Ifaru'oo.l  V.  Creel,       579 

NECESSARY  PARTII5S  TO  SUITS  IN  CHAN- 
CERY. 

1.  In  ti  bill,  by  an  administrator,  to  enjoin  n 
sale  of  real  estate,  by  a  trustee,  on  the  ground 
that  the  debt  hai  been  paid  by  the  debtor,  in  his 
lifetime,  the  heirs  of  the  grantor  are  necessary 
parties. 

SCeicari,  Admr.,  t.  Jaclaon,       29 

2.  H.  cxreutes  a  deed  of  trust  conveying  real 
estate  to  indemnify  two  sureties  of  the  grantor  in 
an  injunction  bond.  A  sale  it  ninde  by  the  trus- 
tee, and  the  property  lK>ught-  by  one  of  the  sure- 
ties. Subsequently  H.  files  a  bill  against  the  pur- 
chaser to  have  the  sale  cancelled  and  the  property 
reconveyed  to  himself,  on  the  ground  that  there 
was  nothing  due  from  hloi  at  the  time  ol  the  sale, 


and  that  the  tiurety*8  claims  against  the  graniar 
were  the  result  of  fraudulent  tranaactions;  no 
charges  were  made  against  t'le  trustee,  and  no  re- 
lief soui^ht  against  him. — Held: 

That  the  other  surety  In  the  injunction  bond  is> 
a  necessary  party,  but  that  the  trustee  is  noL 

Iloffuutn  T.  Shieids,       32" 

3.  A  bill  cannot  be  maintained  by  distribatees 
against  an  executor  of  his  own  wrung,  who  has 
sold  property  of  the  deceavd,  to  have  an  aooount 
and  obtain  a  decree  against  the  former  for  the  pro- 
ceeds of  the  sale,  unless  the  rightful  personal  rep- 
resentative 1>e  a  parly  plaintlQ  or  defendant. 

Sease  x.  Oapehart,  Enr.,       95 

4  In  a  chancery  suit  against  the  committee  of  a 
lunatic,  where  relief  is  s  ^ught  agninst  the  sureties 
in  his  official  bond,  all  the  sureties  in  said  bond, 
are  necessary  parties. 

Iledriclft  Admr.  ▼.  Hopkins,        167 

5.  When  all  of  said  s  iretios  arc  made  parties  in 
the  summons  and  in  the  bill,  and  no  process  has 
been  served  upon  some  of  them,  it  is  error  to  de- 
cree against  the  othen:,  until  all  have  been  proper- 
ly convenei  before  the  court. 

Idem,        167 

6.  A  bill  of  review  is  file!  to  review  and  rererae 
a  final  decree  dismissing  a  bill  to  enforce  a  parol 
contract  for  the  purchase  of  land.  During  the 
pendency  of  the  bill  of  review  the  defendant  in 
the  original  suit  dictl.  Thereupon  the  plaintiff* in 
the  bill  t  f  review  filoti  a  bill  of  revivor  agninst 
(he  lejal  heirs  of  the  decedent,  to  which  the  per- 
sonal representative  of  the  decedent  wa5  not 
made  a  party.  It  was  error  not  to  make  such 
personal  representative  a  party  to  the  bill  of  revi- 
vor, the  cause  not  having  otherwise  been  revive  \ 

against  him. 

SichoU  v.  Heirs  of  NlehoU,        174 

7.  See  Practice— In  Chancery,  No.  19,  and 

Donahoe  v.  Faekler,       249 

8.  Thehui^baud  and  wife  are  properly  united  as 
plaintills  in  a  bill,  the  object  of  which  is  t4>  pro- 
tect and  secure  the  wife's  ri((hts  aud  interests  in 
her  real  estate — the  same  not  hcltig  her  sale  and 
separate  property. 

Wyatt  V.  Simpson,       394 

NOTICE  OF  EQUITABLE  LIEN. 

See  Lien  No.  2,  and 

Houston  V.  MeC/ttnetf,        135 

OATH  OF  JURY. 

See  Practice— At  Commou  Law  No.  15,  and 

Mercer  Academy  t.  Busk,       Z7^ 

OIL  LEASES. 


See  Deeds  No.  14,  and 

J)resscr  v.  J)ransporiatio»  Ca, 
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OFFICE    JUDGMENTS  ON  OBDER  OF  PUB-  land  fn  m  ancrtlog  and  proving  his  title  or  bcond- 


LICATION  — WHAT 
DENt:E  OF. 


EFFECT    AND    EVI- 


ary. 


Idemj       40C 


See  Evidence  No.  .3,  and 

Jlotuton  V.  McCluney^       1351 

OWNERS   OF   COTERMINOUS    TRACTS    OF 
LAND— DUTIES  AND  POWERS  OF. 


1.  It  ia  not  the  duty  of  the  owner  of  one  tract 
of  land  to  ascertain  itH  boundary  for  the  iiifornio- 
iion  of  the  owner  of  a  coterminous  tract,  who, 
without  himself  ascertaining  the  i)oundary,  con- 
structs improvements  on  the  other's  tract,  or  on 
his  own,  in  order  to  the  better  development  of 
the  former  tract.  The  failure  of  the  owner 
of     the    land     to     obtain     and    communicate! a  laigu  amount  of  the  partnership  del'ts  and  lia- 


PARTNERS  AND  PARTNERSHIP. 

1.  Surviving  partners  are  not  assignees,  in  Inw, 
of  (heir  dccea-sed  partners,  and  the  twenty-third 
Koction  of  chapter  one  hundred  nrd  thirty,  of  the 
C4>dt>,  docs  not  apply  to  actions  agilnst  such  sur- 
vivors, wheie  a  party  defendant  is  a  witness  to 
prove  payment  to  a  deceased  partner  during  bis 
life. 

CarUon,  Chamber/ain  <k  Co.  v.  May*  A  Co ,       245 

2.  In  a  suit  by  one  partner  against  another  for 
the  settlement  of  a  partnership  and  partnership 
aeciiunts,  after  dissolution,  where  it  appeats  that 


such  informaiiou  is  neither  actual  fraud  nor  cul- 
pable negligence. 

Wfstem  M.  A  M.  Co.,  v.  Peytotia  Cannel 
Coal  Co.,  40C 

2.  If,  under  a  mistake  as  to  true  boundary,  ouo 
aoch  owner  spealcit  of  a  part  of  his  land,  or  treats 
it  as  the  land  of  the  other,  or  acquiesces  iu  acts  of 
ownership  by  the  latter  over  the  land,  thib  will 
not  prejudice  the  title  or  light  of  the  former, 
further  than  ander  certain  drcumstances  and 
upon  pro|)er  procfedin^  to  create  and  subject  the 
land  to  a  lien  for  permanent  improvements  uiad>' 
thereon,  above  the  value  of  the  use  of  the  laud  ; 
or  to  subject  the  title  and  possession  to  the  openip- 
tlon  of  actual  adverse  possession  continued  lonjc 
enough,  under  the  statute  of  limitations,  to  bar 
an  action  of  ejectment. 

IdejUf       406 

8.  Certainly  such  innocent,  though  erroneous 
statements  or  act<«,  made  to  or  done  in  the  pres- 
ence of  the  owner  of  coterminous  land,  without 
any  purpose  to  deceive,  and  not  relleil  on  by  the 
other,  as  the  evidence  of  boundary,  cannot  rendei 
the  party,  M>  spe.ikiiig  or  acting,  in  any  manner 
liable  in  equity  to  tlie  forfeiture  of  hi;*  own  laml, 
•or  the  {layment  of  money  1 1  indemnify  the  own- 
er of  the  adjoining  land  for  improvement.^  he  may 
have  made  on  it,  or  fur  expenditures  made  else- 
where, in  order  to  facilitate  and  enhance  the  usi.- 
and  value  of  the  land  owucd  by  the  oth  r,  as  tu 
ihe  boundary  of  which  the  mistake  has  existed. 

Idem,       406 

4.  The  statements,  acts,  or  acquiescence  of  the 
owner  or  claimiiiit  of  land,  are  generally  evidence 
against  him,  undcrall  theeircumstHuees,  more  or 
less  forcible.  But  unless  they  are  accumpanieJ 
by  actual  fraud  or  culpable  negligence, 
tantamount  to  actual  fraud,  aud  are  relied  on  by 
Another  as  the  foundation  of  material  action  or 
acquiescence,  they  do  not  estop  the  owner  of  the 


bilities  are  unpaid,  and  for  some  of  which  there 
are  judgments  against  the  partners,  and  that  one 
of  the  partners  bsa  collected  more  of  the  partner- 
Fhip  funds  than  the  other,  ordinarily  it  is  error 
for  the  court  to  decree  poisonally  fur  the  money 
so  collected,  or  any  ))art  thereof,  iu  favor  of  one 
partner  agitinst  the  other,  until  the  payment  of 
the  partnership  debts  are  first  provided  for. 

Carper  V.  Hawkins,       291 

8.  (Seuerally,  each  partner  has  the  right  to  ap- 
ply any  of  the  partnership  nioney^in  his  liauds  to 
the  salisfaeticn  of  the  partnership  debts.  But  the 
court  may,  in  a  proi>er  case,  direct  a  partner  who 
has  p.iitn*'rship  moneys  in  his  haud(<topay  the 
same  into  court  to  be  a|  plied  to  the  paymei:t  of 
the  uebts,  aud  in  his  relief  or  otherwise,  as  may 

be  just. 

Idem,       291 

4.  The  partnership  moneys  and  assets,  or  a  suffi- 
cient amount  thereof  for  the  purpose,  should  be 
iirst  applied  to  the  payment  of  ihe  i>artueishlp 

debts. 

Idem,       291 

5.  See  Practice — In  Chancery  No.  26,  and 

Idem,       291 

6.  W.  W.  M.,  one  of  the  roemlieni  of  the  firm  of  W. 
VV.  Miller  &  Co.,  of  which  i .  C.  C.  and  others  were 
members,  made  the  note  of  said  tirm,  payable  to 
K.  M.,  for  the  sum  of  $4,000,  payable  one  >ear 
after  date,  (the  note  l>eiug  on  its  face  negotiable,) 
with  the  view  and  ])ur):tt<e  of  getting  R.  M.  to 
endorse  it  as  an  accomnitdatlon  endotaer,  so  that 
the  said  W.  W.  M.  could  raise  money  upon  the 
note  for  the  use  and  iM'nefit  of  the  firm.  The  eaid 
W.  W.  M.,  as  ail  induccmeai  to  the  said  R.  M.  to 
endorse  the  note,  assured  the  said  R.  U.  that  the 
saii  tirui  was  good,  although  he  did  not  inform 
the  said  it.  M.  that  J.  C.  C.  was  a  member  of  the 
firm,  and  R  M.  did  not  know  who  were  the  indi- 
vidual members  composing  the  firm.    When  the 
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note  was  endorsed  K.,  at  the  inslaace  of  Q..  who  effecrt,  each  party  promises  to  the  others,  to  ynj 
was  acting;  for  vaUl  firia,  cashed  said  note  by  pay-  the  amount;  and  the  premises  of  the  others  are  a 


fog  the  amount  of  its  face.  Q.,  before  K.  cashed 
the  note,  told  him  who  compos  J  tlie  said  firm. 
The  money  paid  by  K.  for  the  note  was  applied  to 
the  payment  of  the  indehtodnesA  of  the  firm,  in- 
cluding a  debt  to  said  J.  C.  C.  of  $1,000.  Hefore 
the  note  became  n.-ivnlilc  h  lid  J.  C  C.  stild  out  hi!< 

interest  In  the  fina  t)  said  W.  W.  M.,  and  cea^»dlthe  person  appninted  trexiaarer,  for  his  anpaid 
to  be  a  partner  in  the  firm,  and  published  n^tix^  ghare,  the  previous  lial.ility  and  agre<  went  consti- 
of  the  f  ict  In  a  daily  papi'r  printed  and  j.ublishM  *„,e  „„  adequate  consideration  for  the  note, 
in  the  city  of  Wheeling.    R.  M.  reHided  in  the 
county  of  Br<M)ke.    K.,  at  the  iost^incc  of  W.  W 


consideration  for  the  promise  of  each,  and  the 
parties  are  sufflciently  definite 

KlmminSj  «cjv,  <£'r.,  v.  WUtotL,        5M 

8.  When  such  subscribers  organise  a  company 
and  appoint  a  treasurer,  and,  by  agreement  of  the 
patties  ime  makes  a  promissory  note,  payable  to 


9.  When  one  of   a     number  of 


persons  who. 


M.,  a  few  days  bcfoio  the  note  b,'came  payable,        ,       .  ,  ^,       ^,  .  ...    .^^ ^_ 

'      .,....,  .        ...  I  1     .,.   each,  with  the  others,  aj?rees  to  contribute  money 

consented  that  the  note  might  be  renewed  with,      ,  '  .        ..     #  •«_>     .^ . 

,,  ,  ,        .  ,1.     .  .     ifl"'!  f 'rm  a  partnership  for  a  specified  purpoc?^ 

the  sauiH  endorser  for  six  months  hniger.     Ac-  .l      !i  •  .     >.      *   c-^*-  .« 

,.     ,      ,„    „.    .,  ,     ..  .      .   ...    xx^  'represents  to  another  the  existence  of   racts  on 

cordingly,  W.  W.  M.  made  the  note  of    W.  W.      :..,,.     ,  .,  ,,       ,    .      ».,  u  ^^  „^*.  ^^i^ 

Arm      t^  »    xr    *      •!«.-.    «•  »     ,  which  tho  latter  rellcs,  but  which  do  not  cxist. 

Miller  &  Co.  to  R.  M.  fur  $4,000,  the  amount  of    ^      ^,  ^,  ^  .         i  i     .„  ,.  .^»...^.. 

,.^  ,  ,...,        ,  '  the  other  parties  are  not  bound  by  snch  represen- 

the  br^t  note,  pa vable  SIX  montlis  after  date,  and,     ^.  ,  ,,  .      *   •        »   .« ^w-  s-^.h 

I        1  *i  t  .u    a         f  n'   «r  xr:ii       i  .tatioiis,  and  the  contract  is  not  thereby  invall- 

signHl  the  ntimoof  the  firm  of  \V.  W.  Miller  &l     ,   ,         ,    ,  .,  ^  ,  j^^^^s..^  ««<*    ,i.* 

.,     .,       ^  1   o    »,         ,        1  ,,  .         .  dstid,  as  between  the  party  deceived  and    the 

Co.  t beret's  and   R.   M    eiidursed  the  note,  not 

knowing  theic  had  been  any  change  in  the  sii>l,  Idem^        5&4 

PARTNERSHIP  ASSETS— HOW  APPLIED. 
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firm  as  to  p;rtnor8,  with  a  view  that  it  might  bo 

gis'cu  to  K.  in  rcn.>wal,  simply,  of  the  original 

note  or  d  bt,  aud  without  any  intention  of  relt-as- 

ing  any  p  trnun  liable  for  the  o:-ii;inat  note  or  debt, 

aud  K.  leoeived  tlie  last  named  note,  so  signo:l  ^.,, 

and  e„d..rK.<l,  8im,.Iy  as.  renewal  of  the  original  PAYMEST  OF  DEBT  BY  SURETY  rUKU^ 

.nte<.rde,t,  w.thmtknowled;:,  of  there  MnKl     PRINCIPAL     IN      DElTltKIATED      CUR- 

any  change  in  s:iid  firm  as  to  ]>  .tners,  and  wi.h-. 

out  inU'uding,  as  far  as  appeais,  to  release  anyl 

p.Ttson  liable  for  the  origii  al  note  or  debt;  butK.*' 

when  the  last  note  was  receive.!  by  him,  gave  up  ,^  ««»^ 

to  W.  W    M.  the  orlgloal  „nte.    When  the  b.VPAYMENTS  TO  ATTORNEY  DURIN<»  TWL 

note  matuied  it  was  not  paid,  but  was  protested 
for  non-payment;  and  tliereuinm  K.  brouj^ht  suit 
thereon  ugiinst  all  the  members  of  thes.iid  firm 
at  the  time  the  oiiginal  debt  wus  contracted  ;  and 
he  also  brought,  suit  theroon  against  R.  M., 
the  endorser,  and  recovered  judgment  there- 
for again.st  R.  M.,  and  R.  M.  paid  the 
full  um-iunt  of  the  judgment,  including 
debt,  iiiterojit  and  cust<<.  K.  theo  dismissed  the 
suit  against  the  muuibers  of  the  firm,  the  attorney 

f<  r  said  J.  C.  C  paying  the  costs  ot  the  suit — 
Hkld: 

That,  under  the  circumstances  above  stated,  and 

as  stated  in  the  opinion  of  the  court  in  the  case, 

the  members  of  the  said  firm  of  W.  W.  Miller  <& 

Co.,  including  the  said  J.  C.  C,  are  liable  to  R.  M. 

for  the  money  so  paid  by  him  in  assumpsit,  as  and 

for  money  paid  by  him  as  their  security  for  their 

use  and  benefit. 


Sec  Partners  and  Partnership  No.  4,  and 

Carper  v.  Ilatrkinx^ 

^  DEBT 
PRINCIPAL 
RENCY. 

See  Surety  Nos.  2  and  3,  and 

Butler  V.  Bntler's  Advu-.^ 

ttor: 

WAR 

Sec  Attorneys-at-Law,  Xo.  2,  and 

ElliJtx   Jleplin*iaU, 

PAYMENTS  TO  TRUSTEES. 

See  Trustees  and  Trust  Deeds  No.  2,  and 

Apptegate  v.  IRukton^ 

PLEADING-AT  LAW. 


594- 


1.  See  Practice— At  Common  Law  Nos.  2  and  3^ 

and 

Thompson' 9  Exors.,/or^  <frr.,  v.  Bogys^        6$ 

2.  See  Practice  in  Appellate  Court  No.  2,  and 

Grille  v.  McCoy,        2Q1 

3.  See  Practice— Al  Common  Law  No.  10,  and 

Johnston  v.  Griswold  and  Rodger*,        240- 

4.  A  summons  against  a  dt  fendant  "to  appear 
before  a  justice  at  his  office  in  the  township  of 


Milkr  V.  Miller,       542  Town,  at  Rab  igh  Court  H<  luse,  in  the  said  coanty,. 

7.  When  an  agreement  to  become  stockholders  on  the  25th  day  of  March,  1871,  lo  answer  the 

in  Bpecificd  shares,  in  a  partnership,  and  to  pay  complaint  of  the  Board  of  J^upcrvisors  of  Raleigh 

the  amounts  subscribed,  is  signed  by  a  number  of  ,c«»unty,  in  a  civil  action,  for  unlawfully  entering 

persons  with  the  number  i-f  shares  and  the  aggre-  and  withholding  from  the  pbdntiff  a  certain  town 


gate   aniount  thereof  auncxed    to    their  names, 
though  no  promise  is  named  in  the  agreement,  in 


lot  known  as  the  Spring  Lot,  immediately  in  front 
of  the  Court  House,  marked  on  the  town  plat  R., 
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eocloted  by  a  plank  fcDcC)  supposed  to  coDtain 

acre"  under  the  two  hundred  and  eleventh 

and  two  hundred  and  twelfth  sections  of  cbaptei 

fifty  of  the  Code  is  substantially  defective  in  no 

describing  the  lot  with  convenient  cert:iinty — I 

fails  to  state  the  town  or  county  in  which  the  lot 

lies* 

Supfrvigors  v.  E//Uon,       80? 

5.  The  proper  plea  for  the  defendant  to  flie  in 
such  case  U,  ordinarily  "  not  guilty,"  and  the 
proper  oath  to  administer  to  the  Jury  is  that  pre- 
scribed by  said  two  hundred  atid  fourteenth  sec- 
tion of  said  chapter  fifty  of  the  Code. 

Idem,        308 

6.  Where  the  summons  is  substantially  defect- 
ive, in  suoh  case,  as  to  the  description  of  the  lot 
the  circuit  court  may  quash  it. 

Idemj       SOS 

7.  Matter  in  defeasance  of  the  plaintiff's  action 
need  not  l)e  stated  in  the  declaration ;  wherever 


hand  and  seal  of  a  magistrate,  notary  public,  or 
'Commissioner  of  bleeds  (nearest  the  place  of  fire 
md  not  concerned  in  the  loss,  as  a  creditor  or  oth- 
erwise, nor  related  to  the  plaintiff,)— oirrect,  fair 
pleading,  requires  that  the  kind  of  ofiicer  should 
he  Htated  in  the  declaration,  that  the  court  may 
letcrmine  whether  it  was  the  proper  officer.    The 
production  of  the  certificate  of  oue  of  the  offtcers 
specified,  is  a  condition  precedent,  and  must  be 
compHe.l  with,  unless  pn>porly  waived  by  defend- 
ant.   It  is  best  and  correct  to  stite  the  name  of 
the  officer. 

Idem,       474 

10.  Th3  declaration  in  describing  tlic  term  for 
which  the  poli?y  wis  in  force,  siliog^'s  that  it  was 
"from  the  said  6th  day  of  January,  1870  until  the 
6th  day  of  January,  1871,"  whereas  the  pnlicy 
^-ays,  "from  the  6:h  day  of  January,  one  thousand 
eight  hundred  and  s^'vontv,  at  noon,  to  the  sixth 
day  of  January,  onn  th<  usand  eight  hu'ulred  and 


there  is  a  circumstance,  the  omission  of  which  i'l'wjvcnty-Dnc,  at  noon." — This  is  a  mntori.il  vari- 


to   d'^fcit   tho  plaintiff's  ris^ht  of  action,  prima 

/(trie  well  founied,  whether  called  by  the  name  of 

apriviso,  or  a  condition  fiubsequent  it  must  in  it.<s 

nature,  b?  a  m<itter  of  deferis?,  and  ought  to  lie 

shown  in  the  plea-ling,  by  thi  opposite  party.    It 

is  sufficient  to  state  in  the  declaration  those  parU«,  ,  ,,  ,.,      ^,       ,  ,     ,     ^,    „  , ... 

.^.  .*v        «v.        t.j  t-      I  rially   qualifv    the  defondatit'.s  liability 

of  tho  cmtra'*t  whereof  a  breach  isoomnlainel  "     7     ,  J     ,       ,  ,.  ,k  ,,. 


ancp  between  the  policy  dcsc-ribcd  and  the  policy 
produced. 

Idem,        474 


of;  or,  in  other  words,  In  show  so  much  of  the 
terms  beneficial  t>  the  plaintiff  in  a  contract  as 
constitutes  the  point  for  the  failure  of  which  he 
sues;  ani  it  is  not  necessary  or  proper  to  set  out 
in  the  dsclnration  other  parts  not  qualifying  or 
varying  in  any  respect  the  material  parts  above 
mentioned. 

SimmOTU  v.  Inturanee  Company,        47J 

8.  But  if  the  defend  in  I's  promise  or  engage- 
ment, whether  it  lie  verbal  or  in  writing  or  undo'' 
sptal,  embody,  or  contain,  a«^W  qf  i/,  an  ex4r.jHiin 
or  proviwt  which  quilifies  his  liability  ;  or  in 
certain  instances  renders  him  altogether  irrespon- 
sible, so  that  he  was  not  in  law  abaolufely  bound 
the  declaration  must  notice  the  exception  or  pro- 
viso or  there  will  be  a  fatal  variance ;  but  It  is  not 
necesviry  to  negative  such  exception  or  proviso  by 
an  averment  lu  the  declaration.  Where,  however, 
the  proviso  in  a  writt'?n  instrument  Is  distinct 
frtm  an  I  Wit  even  referred  toby  the  clause  on 
whloh  the  debt  Is  charged,  it  Is  considered  matter 
in  defeasan'^e,  dc,  which  ought  to  come  from  the 
other  side,  and  then  It  need  not  I>e  set  forth  by 
the  plaintiff.  It  is  also  a  general  rule  of  pleading 
that  matter  which  should  come  more  properly 
from  the  other  side  need  not  be  ^tatcd. 

Idem,       474 

9.  In  the  declaration  on  a  policy  of  inMurance  it 
Is  stated  as  one  of  the  conditions  precedent  that 
the  assured  should  produce  a  certificate  under  the 


11.  Where  the  decliration  fails  to  slate  all  the 
exceptions  contained  in  the  policy  which  mate- 

or  ex- 
empts the  defendant  from  all  roNponsibility,  abso- 
lutely, in  certain  instances,  the  variance  is  fatal. 

Idem,        474 


12.  The  declaration  alle;;es  that  the  insurance 
money  was  to  be  puid  t*f  the  plaintiff  in  sixty 
days  after  notice  and  prrA>f  of  the  same,  Ac, 
while  the  policy  produced  states  "the  amount  of 
'  -ss^r  damage  to  b?  estimated  aocording  to  the 
-ctual  cash  ^alue  of  the  property  at  the  time  of 
he  loss,  and  to  l>e  paid  sixty  diiyn  afterduc  notice 

I'ld  proof  of  the  s-ime,  by  the  assured  and  re- 
eived  ai  this  offlcr,  Ac  "—there  is  a  mat«»rial  vari- 
ince  as  to  the  time  the  money  became  payable. 

Idem,       474 

13.  Where  the  plaintiff's  application  for  insur- 
ance contains  warrantless  which  are  not  attached 
to  tha policy.  In  whole  or  in  part,  or  set  out  in  tho 
policy,  it  is  not  neccssjiry  for  the  plaintiff  to  ftate 
such  warranties  in  his  declaration— they  are  mat- 
ters in  defeasance  of  the  plaintiff's  action— they 
are  matters  which  should  more  properly  come 
from  the  other  side. 

/«/m,       474 

14.  In  an  action  of  assumpsit  bro  'ght  to  n  cover 
the  value  of  oil  claimed  by  the  plaintiff,  (the  de- 
claration contoining  no  good  counts  except  the 
common  counts,)  which  was  in  the  possession  of 
def(>ndant  at  the  time  the  action  was  brought,  and 
which  had  not  been  sold  or  in  any  way  tortiously 


800 


InI>£X. 


disiHJseHl  of  by  the  defendant,  and  which  came 
into  the  po&iession  of  the  defendant  aa  a  common 
carrier,  and  not  wrongfully,  it  was  error  in  the 
court  below  to  insitruct  the  jury  that  if  ihey  be. 
Ueved  from  the  evidence  that  the  said  oil  was  the 
property  of  the  plaiatitf,  it  was  their  duty  to  find 
a  Tcrdict  for  the  plaintid'f or  the  value  of  the  oii, 
there  not  being  evidouce  before  the  jury  tending 
to  prove  a  sile  of  ihe  oil  by  the  plalaiitf  to  the  de- 
fendant, but  the  evidence  clearly  proving  that 
there  had  been  no  such  sale,  and  that  the  defend- 
ant had  only  refused  t-j  deliver  the  oil  to  pLiintitT 
ou  demand,  under  the  peculiar  cireum^stauc^'s 
shown  by  the  evidence,  as  s.aied  in  the  opinion 
of  the  C  uri  in  this  causi.  In  such  case,  and  un- 
der such  a  slate  of  facui,  the  ploiatitf  was  not  en- 
titled to  recover  the  value  of  the  oil  upon  the 
common  counis  for  oil  sold  and  delivered  to  the 
defendaDt  by  the  plaintitf,  or  for  money  hud  and 
received  by  the  d  fendant  for  the  use  of  tlie  plain- 
tiff—thure  not  bi-ing  any  sulficient  and  proper 
special   count  in    the   declaration  covering    the 


1. 
and 


POLICY  OF  INSURANCE. 

See  Pleading— At  Law  Nos.  9  to  IS,  indaslTe, 


Dresser  v.  TtansporUUion  Co.       55.J 

15.  In  actions  founded  upon  special  contracts  to 
recover  damigjs  I'oi  thj  failureaud  refusal  to  p  r- 
for.u  thosim.',  gen..'raily,  the  entire  consideration 
must  L>e  stated  an  1  the  entire  act  to  hi  done,  in 
yli  tue  of  such  consideration. 

James  &  MUckell  v.  Adams,       o'oS 


16.  Generally,  in  actions  upon  special  contracts, 
if  any  part  of  the  contract  proved  should  vary 
matr.>rially  from  that  yraich  is  stated  in  the  decla- 
ration, it  will  be  talal— a  contract  being  an  entire 
thing. 

Idem,       3Si 

17.  It  b  a  general  rule  that  the  contract  must  be 
stated  correctly,  and  if  the  evidence  diffzr,  un  iteri- 
ally,  from  the  .statement,  the  whole  foundation  of 
the  ac'tion  fails  bocaiise  the  contract  is  entire  in  inereosed  the  risk. 
}ts  nature,  and  must  be  proved  as  laid. 

Idem,        56.H 


Simmons  v.  Insurance  Co.,       474 

2.  See  Instructions  to  Jury  Nos.  6  and  6,  and 

Idem,        474 

3.  The  policy  is  the  contrast,  and  being  of  the 
Company's  dictation,  must  be  construed  moet 
strongly  against  the  ComiMiuy. 

Bryan  v.  Peabody  Insurance  Co.,       605 

4.  The  expreaion  in  a  policy,  vix :  "  a  two  story 
frame  building  standing  on  leased  ground,  20x50 
feet,  also  one  fraiue,  12x16  feet,  occu|ded  as  a 
liardware  store  and  dwelling,  situated  in  the 
town  of  Antwerp,  Clarion  Co.,  Pa ,"  is  merely 
a  d'^scription  of  the  subject  iusureJ,  and  not  a 
designation  of  the  uses  it  should  be  put  to,  and  is 
no  warranty,  within  itself,  that  it  should  be  so 
occupied,  during  the  risk. 

Idem,        60S 

5.  The  stipulation  in  policy,  that,  "if  the  above 
mcntlmed  premises  shall  be  occupied  or  used  so 

las  toincroiise  the  risk,  or  be::;ome  vacant  or  un- 
occupied and  so  remain  for  m  >re  than  thirty  days 
without  n  iiice  t>,  ani  cm-ient  of  tills  Compxny 
in  writing  o  «  »  ♦  this  policy  shall  be  void," 
must,  under  the  circumstances  siateJ  in  pdut 
number  seven,  be  construe.!  to  m^an  and  apply  to 
the  whole  or  entire  premises,  as  to  its  becoming 
vacant   or   uno^'cupied,  and  not  merely  a  part 

thereof. 

Idem,       GOS 

6.  Under 8u?h  astipulation,  the  pdicy  holder 
does  not  violate  his  CO Jtract  in  not  giving  notice 
of  the  vacating  of  a  part  of  the  premises. 

Idem,        635 

7.  The  onusprobanii  rests  up'>n  the  0>mpaoy  to 
show  that  the  vocation  of  part  of  the  premiaes 
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Idem^        GOS 

8.  It  was  right  to  exclude  the  testimony  of  the 
witness  in  this  case  upon  th?question  of  ini>rea»ed 

18.  See  Practicc-At  Common  Law  No.  24,  ^ndri,^^  becauss  it  does  not  appear  that  he   was  an 

export  in  the  matter  t)  which  he  was  called  to 
testify,  even  if  the  opinions  of  an  expert,  in  such 
case,  were  proper. 

IdnHy       635 

9.  The  dc>signation  in  the  description   of  the 


Brodie  v.  Ciator, 
PLEADIN(i--IN  CHANCERY. 


It  is  sufficient,  on  demurrer,  to  sustain  a  bill  of 
injunction  to  stay  waste  and  prevent  the  removal 


of  improvements,  that  the  bill  allege*  that  com-^builiing,  viz:  "occupielasa  hardw.tre  store  and 
plainant  is  the  owner  and  entitled  to  the  p.>sses-|dwelling,"  being  no  warranty,  within  iu^lf,  that 
sion  of  the  premises  with  the  improvements  and  it  should  continue  to  be  so  occupied  ;  and  the  fintt 
that  defendants  arc  in  possession  and  threaten  toj  floor  of  the  building  having  been  consUntly  used 
destroy  the  improvements  and  that  they  are  in- and  occupied  during  the  time  the  |K)licv  ran,  and 
solvent  and  unable  to  re3{X)nd  in  pecuniary  dam-  there  being  no  pnx)f  that  the  risk  was,  in  fact,  io- 
*8€S.  j creased  by  vacating  the  dwelling  part — Held,  an- 

Frank  &  Co.,  v.  Bnmnemann,       462  der  the  circumstances. 


Index. 
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I.  That  the  Cuurt  will  not  infer  the  fact,  Bgainst 
the  doiiiurrco,  upon  the  demurrer  to  evidence. 

II.  That  the  partial  Tacancy  was  not  a  change 
In  the  Utle  or  poucssion. 

Idtm,       606 

10.  A   reasonable  and  substantial   compliance 
with  the  terms  of  the  policy  is  all  that  is  required. 

Idem^       605 


POSSESSION  OF 


LAND  -WHAT  EVIDENCE 
OF. 


Possession  of  land  is  evidence  that  the  poe- 
aeasor  has  the  right  to  the  possession  that  he  cn- 


the  sum  of  $4,M5,  and  after  demanding  that 
a!uount,  it  proceeds  to  count,  yl/vl,  in  the  usqaI 
for.n  upon  a  single  bill,  alleged  to  be  made  by  B. 
and  li.  t'>  T.  and  A.,  executors,  Ac,  on  the  16th 
day  of  October,  1869,  payable  six  munibs  after 
date,  for  92,4^.50,  with  interest  from  date,  *'beiug 
pait  of  the  sum  of  mmey  above  demanded  ;" 
and,  second^  to  tiount  in  the  usual  form  upon  a  sin- 
gle bill  alleged  to  be  made  by  B.  and  R.,  to  Said 
T.  and  A.,  executors,  <fcc.,  on  the  l(<th  day  of  Octo. 
ber,  1865,  for  S2,4i2.5'J,  payable  twelve  m«»nth8 
after  date,  wiih  interest  from  date,  ''being  the 
residue  of  the  sum  above  douiunded."  The  decla- 
ration then  alh'ges  that  B.  and  R.,  or  either  of 


joys.  Generally,  a  person  purchasing  a  tract  of' them,  have  not  paid  T.  and  A.,  (pUiintitft.)  the 
l»n  J,  hi  presumed  to  know  who  has  possesrioii  of  ■  gum  of  money  llrel  above  demanded,  or  any  part 
It,  and  to  osceriain  the  character  of  the  right  by  thereof,  Ac.    B.  appears  tj  the  action  and  craves 


virtue  of  which  be  hoitia  the  possesdun ;  or,  if  the 
purchaser  fails  to  d  i  so,  he  i«  charged  with  notice 
of  the  chara<'t.>r  of  thj  right,  so  far  as  this  may  be 
necessary  to  sustain  the  p  i(0L*s.<don.  But  the  pes- 
aetsiou  by  a  at. auger  to  ttie  title  sold  or  conveyed, 
having  no  right  of  possMAion  whatever,  is   not 


oyer  of  the  single  bills  lu  ttie  declaration  men<- 
tioned;  oyer  is  granted  «nd  the  single  bills  are 
read  to  him.  B.  then  demurs  to  the  declarati  n, 
tieciiuse  of  a  variance  iMtween  the  single  bill  flrst 
counted  on  in  the  declaration,  and  that  produced  in 
support  thereof,  on  oyer,  of  $2.    There  is  no  vari- 


notice,  aud  does  not  put  a  purohaw  on  inquiry,  |^„«.p  between  the  second  single  bill  <x>unted  on  in 
as  to  a  mistake  in  a  former  siie  and  conveyance,  the  declaration  aud  the  single  bUI  produced,  upon 
relative  to  the  quauilly  of  the  land-in  no  way  oyer,  in  support  thereof;  and  tlie  ag^Tcgate  of  the 
pertaining  to  the  right  of  paasjssion^ihat  gave  i^^  gi„g|o  bills  produced  is  the  same  amount  as 
the  former  vendor  ihj  right  to  a  rescission  of  the  ,hat  first  demanded  in  the  dechirailan.— Held  : 
sale  and  cjnvoyauce,  or  compensation  for  the  ex 


cess. 


Western  M,  Jt  M.  Go,   v.   Peytona  O'anne/ 
Ooai  Oo.,  406 


POWER  COUPLED  WITH  AN  INTEREST. 

1.  See  Wills  Nos.  1  and  4,  and 

BeWs  Admr.  v.  Humphrey ^ 

POWERS  OF  GOVERNOR. 


1.  S3e  Constitutional  Liw  Nos.  12  to  17,  inclu 
dvc,  and 

^ShitUU  and  Preston^  v.  Bennett^  AwiUoTj 

2.  See  C>>nstitutional  Law  No.  80,  and 

John  Slack,  Sr.^  and  o/f.  v.  John  J.  Jacob 
and  aU.f 

PRACTICE— AT  COMMON  LAW. 


That  the  declaration,  as  framed,  contains  two 
counts  or  distinct  maiteni,  and  as  ihcre  is  no 
variance  as  to  the  sjcoud  ount  or  disiinct  mat- 
ter, it  was  not  error  in  the  court  below  to  overrule 
the  demurrer  to  the  declaration. 

Idem,       68 


1.  Se^  Internal  Revenue  Taxes— Suits  to  Recov- 
er Back— In  Suite  Cjuris,  Ni»s.  1,  2,  3  ami  4,  and 

Jlubbard  v.  KeUey,        46 


4.  After  defendant  B.    had  appeared  aud  de- 
murred to  the  declaration,  and  the  demurrer  had 
been  civerrulod,  and  B.  hid  pleadiHi  p-iymeDt,  by 
him,  I'f  the  debt  in  the  declaratlitn  mentioned, 
an  J  iuuc  was  thereon  joined,  an  1  B.  had  with- 
Y4  drawn  hL*  plea  of  (mymeut,  but  o:i  the  same  day, 
defendant  R.  appeared  in  court  to  the  cause,  and 
"moved  the  court  to  quash  the  return  of  service 
^•2  on  process  as  to  him,'*  and  the  c^mrt  overruled 
the  motion  ;  but  no  bill  of  exceptions  to  the  opin- 
ion of  the  court,  signed  by  ihc  Judjpe  thereof,  in 
overruling  the  motion,  appears  in  the  recoid.— 
IHeld: 


That,  in  the  condition  of  this  case,  the  nppel- 


2.  If  a  dechratlon  conUins  tw>or  more  counts,  ^^^  court  will  uke  it  that  the  m  >tion,  if  admia»i- 
and  the  defendant  appears  and  demurs  to  the  Wo  at  all  under  the  clrcuusUncos  of  i  became,  was 
declaration,  an  I  the  declaration  contains  one  good|P'r«P2»"«y  overruled,  as  the  defendant  did  not  ex- 
count,  though  the  others  be  bad,  the  demurrer, cept,  properly,  to  the  action  of  the  court.  Hisae- 
should  be  overruled.  quiescence  In  the  action  of  the  court  in  overruling 

'his  motion,  if  the  motion  were  admissible  at  all, 
must  be  presume! ;  and  os  there  may  have  been 
good  reason  for  the  overruling  of  the  motion,  that 


Thompson's  Erors./or,  drr.,  v.  Boggs, 


63 


8.  T.  and  A.,  executors,  Ac,  sue  B.  and  R.,  in 
debt;  the  declaration  lu  the  early  part  demaads  reasson  must  lie  taken  to  have  existed,  as  he  did 
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not  call  on  ihe  court  to  sUn  a  bill  of  cxceptiona, 
in  which  its  reas':>n8  couid  have  been  stated. 

Idemt       63 

PRACTICE— AT  COMMON  LAW. 

5.  See  Evidence  Nos.  7,  8  and  9,  and 

Cockerel/  v.  Nicho/a,        lUd 

6.  See  Undertakings  on  Executions  Nos.  1  and 
2,  and 

Wallace  v.  JllcCarifj,        193 

7.  See  Practice  in  Appellate  Court  No.  2,  and 

Griffie  v.  JfcCoy,        201 

8.  In  the  trial  of  the  facts  in  the  case  as  stated 
in  Gnffif  v.  AfcCa^,  201,  tho  court  occupied  the 
relation  to  the  case  that  a  jury  would  have,  hud 
the  case  been  tried  l»y  a  jury. 

9.  See  Arl)itratl  m  and  Awards  No.  1,  and 

Atutin  V.  C/ark  and  Cnimp,       23B 

10.  In  an  action  of  ejectment  there  is  no  error 
in  a  judgment  sustaining  a  spei-ial  plea  to  the  ef- 
fect that  since  the  last  continuance  of  the  cans?, 
that  the  plaintitr  had  cmveyed  by  deed  all  his' 
title  to  another  party,  his  name  being  8tate<1— as 
evidence  In  support  of  the  plea  can  lie  given  un- 
der the  general  Issue:  And,  moreover,  the  Code 
provides,  chapter  ninety,  section  thirteen,  that  a 
defendant  in  ejectment  «hall  plead  the  general 
issue  on\v,  which  shall  be  that  he  is  not  guilty  of 
unlawfully  withholding,  Ac. 

Johnston  V.  GrUwo/dand  Rodfjert^       240 

PRACTICE-AT  COMMON  LAW. 

11.  A  party  complaining  of  the  aimtssion  of 
improper  evidence  must  state  t'^e  f  »cts  or  the  evi- 
dence, in  his  bill  of  exceptions,  fr.mi  which  it 
will  appear,  affirmatively,  to  the  appellate  court, 
that  the  evidence  was  improper. 

Carlton,   Chamberlain  d*  Co.,  v.  Mtyg 
<k  Co.,  245 

12.  In  the  action  of  unlawful  entry  and  detain- 
er prosecuted  under  the  two  hundred  and  elev- 
enth, two  hundred  and  twelfth,  two  hundred  and 
thirfeonth,  two  hundre<i  and  fourteenth,  two 
hundred  and  flfleenlh,  two  hundrel  and  six- 
teenth, two  hundred  and  ."cventecnth  and  two 
hundred  and  eighteenth  sections  of  said  chapter 
fifty  it  is  proper  that  some  answer  or  plea  be  en- 
tered or  tiled  by  the  defendant  if  he  appear  and 
make  defense.  And  if  the  justice  renders  judg- 
ment in  favor  of  the  plaintifT  in  such  action  and 
the  defendant  aiipeals  to  the  circuit  court,  if  no 
answer  or  plea  appears  by  the  record  to  have 
bean  entered  or  filed  before  the  justice  or  in  the 
circuit  court,  it  is  error  to  swear  the  jury  "to  try 
the  matter  in  difi'jrenee  between  the  parties." 

SupervUorg  v.  EUiMn,       308 
18.  Sae  Pleallng— At  Law  No.  6,  and 

Idem,       303 


14.  Sae  Instructions  to  Jury  Kos.  1  toSlndn- 
sire,  and 

Gat  Company  t.  Wheeling,       S20 

15.  In  an  action  of  ejectment,  when  an  issue 
has  been  regularly  made,  though  tbeoalh  admin- 
istered to  the  jury,  well  and  truly  to  try  the  isroe 
joined,  is  suflScient,  an  oath,  to  speak  the  truth  of 
and  upon  the  premises,  is  not  objectionable. 

Mercer  Academy  r.  Rvsk,       37S 

16.  Proof  that  a  corporation  has  an  estate  in  fee 
in  land — whether  upon  the  dissolution  of  the  cor- 
iwratlon,  the  estate  would  revert  to  the  grantor  or 
not— is  sufficient  to  support  a  finding  by  the  jury 
that  the  plaintifT  has  an  estate  in  fee. 

Idem^       373 

17.  When,  from  documentary  evidence  and 
facta  not  controverted,  the  right  of  a  plaintiff  to 
a  verdict  is  established  conclusively,  an  instruc- 
tion—whether it  prop«*tly  stitc  the  law  or  not— 
cannot  injure  the  defendant,  and  fumishc«  no 
ground  to  reverse  a  judgment  in  favor  of   the 

plaintiff. 

Idem,        373 

18.  Sec  Demurror— At  Law  No.  2,  and 

EUioli  and  Wife  v.  IfutehiuMn,        45i 

19.  See  Evidence  No.  19,  and 

Dre*9er  v.  Transporiation  Co.,       555 

20.  See  Evidence  No.  24,  and 

Jiame*  cfir  Mitchell  v.  Adam*,        56S 

21.  When  there  has  been  a  trial  before  a  jury 
and  a  veidict,  on  a  motion  t  >  set  aside  Ihe  verdict 
and  grant  a  new  trial,  because  the  verdict  is  con- 
trary to  the  evidence,  if  there  l>e  inconsistency 
all  the  testimony,  and  all  the  inferences  fro.n  it, 
which  might  be  drawn  by  a  jury,  without  error, 
that  tend  to  sustain  the  verdict,  must  be  accepted, 
and  such  of  the  testimony,  as  directly  f»»alliftB. 
with  the  former,  should  be  di.%ardei. 

Kimmins,  use,  tfrc,  v.  RVtonii,        *^ 

22.  When  the  payee  of  a  note,  mode  for  the 
lienefit  of  a  company  for  which  he  is  treasurer 
transfers  it  to  another,  and  an  action  Is  brought 
in  the  name  of  the  former  for  the  benefit  uf  the 
latter,  though  on  tho  trial  the  payee  testifies  that 
he  did  not  authorise  the  suit  to  be  brought  in  his 
name,  this  should  not  influence  the  verdict  or 
prevent  a  recovery. 

Idemy       5S4 

23.  Where  the  evidence  clearly  proves  that  the 
plaintiff  paid  the  money  upon  a  judgment  ren- 
dered against  him  and  the  defendant  as  co-sure- 
ties, and  it  appears  from  the  f  ^cts  and  evidence 
that  the  circuit  court  ought  to  have  given  judg- 
ment for  tho  plaintiff  against  the  defendant  for 
one  moiety  of  the  judgment  so  .paid,  it  is  em>r  for 
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the  coart  to  find  for  the  defendant  and  render 
Judgment  in  hisfavur. 

Applegatey.  ffinluoitf       594 

24.  B.  and  C.  cntercfl  into  a  written  agreement 
which  stipulated  that  C.  agreed  "  to  furnish  the 
material  and  to  do  all  the  work  of  plastering  at 
B's.  house  on  Quincy  street,  at  full  book  of  plas- 
terer's prices,  in  payment  of  which  B.  n;?rccd  to 


2.  In  an  action  of  debt,  a  plen  of  payment  was 
filed  in  court,  and  issue  thereon  properly  made 
up.  At  the  same  time  the  defendant,  by  leave  of 
the  court,  filed  other  pleas  in  writing,  some  of 
whii'h  were  immatcri'il — no  objection  appearing 
to  have  been  made  to  the  filing  of  sucli  pleas. 
There  does  not  appear  to  have  been  a  motion 
made  to  reject,  or  demurrer,  or  any  reply  or  ls8ue 


-       ,  1.    ,,       *    .  .      J    ,       ,.     •  ^.  made  up  on  the  pleas.    In  this  confused  state  of 

furnish  all  material  and  do  all  of  C's.  carr»enter    ._  ..       *•  ..  •    ^     i  j  i* 

•  -pleadings  the  parties  waived  a  Jury,  and  agreed  to 


work  at  full  book  of  carpenter  prices."  B.  filinl 
a  declaration  in  covenant ;  C.  demurred  to  tho 
declaration  and  each  ormnt  thereof  and  plead 
ccvenants  pcrfurmed.  The  court  overruled  the 
demurrer.  B.  and  C.  then  entered  of  record  in  the 
cause  a  written  agreement,  vl« :  "It  is  agreed  that 
under  the  declaration,  plea  and  accounts  filed  by 
the  p.\rties,  respectively,  in  this  c.xa?,  cither  party 
may  give  in  evidence  any  claim,  demand,  pay- 
ment or  sot-off  mnntioned  in  his  bill  of  partlcu- 


submlt  the  caite  to  the  court.    On  appeal  by  the 
phtintiff.— Held: 

That  when  the  appellate  court  clearly  sees  that 
one  of  the  immaterial  pleas  in  the  trial  of  the 
cause  must  have  been  considered  by  the  court  as 
being  filed,  aud  the  maltera  therein  plead  consid- 
ered by  the  court  as  though  it  was  a  good  plea,  and 
issue  thereon  made  up :  and  that  said  plea  and 
th(*  matters  therein  plead  must  have  entered  into 


,  .     .  ,  .  .       ,  .  .  and  alfected  the  Judgment  of  the  court  to  the 

lars,  whether  ari.Mng  under  th3  special  agreement  I       ...       *  .,       T  .   .,— »u  „  .      ^  _,  _tii 

-  '      ,  ,    *.        ...  .  .*  ;  prejudice  of  th»- plain  tiff,  the  appellate  court  will 

declared  on  or  othcrwi^;  but  if  not  arisiijg  under'        _    ..^.    ,      »,     ,.^.  ^.     ,j„  .u^ 

-  .,         .  ,  •     .  ,  **        ,     reverse  the  JuJgment  for  that  cause,  set  UKide  the 

the  said  special  agreement,  then  such  party  is  only  fi„di„g^,  the  court  and  direct  a  new  trial,  with 
to  be  allowed  therefor  such  amounts  as  he  may  ,^^^.^  ^  ^^  .^  ^,^^  pU»ding9  before  such  new 
prove  as  the  amount,  price,  or   value    thereof,      .  ,  *,  u  j 

without  reference  to  said  a;^eement;  and  the  de-,  *  Griffie  v.  McCoy,       201 

termination  of  any  such  claim,  demand,  payment,!  3.  Wlicn  a  c.)mm:a-»ioner  in  a  case  of  a  credi- 
or  set-off,  in  this  procee  ling,  Khali  »»o  as  eftecrual  tor's  bill  is  directed  by  tl»e  decree  of  court  to  htar 


a  bar  t^)uny  future  proceeiliiigs  therein  as  if  made 
in  an  action  or  suit  brought  specially  upon  them.'' 
— Held  : 

That,  if  any  error  existed,  in  the  pleaiHngs  it 
was  cured  by  the  subsequent  action  of  the  p'lnics, 
when  they  entcrc<l  into  the  trial  agreement. 


pn)  f  of  debts  against  the  e.'^tute  of  an  Intestate, 
and  there  are  infant  defendants  who»e  lands  are 
sought  to  be  Slid,  aud  the  com.nissioner  refjorta 
debts  or  JuJ^iuent  liens  ugiiust  the  land,  it  is  the 
duty  of  the  c:)urt  to  examine  the  vouchers  and 
evidence  upon  which  the  report  is  b.iscd,  and  see 


That  it  was  the  province  of  the  defendant  tolif  they  are  properly  prjvon  and  iheir  existence 
stand  up4*n  tlie  demurrer,  or  waive  it ;  and   hav- 


Kr, 


ingcle.  ted  to  waive  it  an  app^^Uate  cuurt  shouhl 
not  reverse  the  Judgment. 

Brodle  v.  C/ator, 

25.  See  Evidence  No.  28,  and 

Jdemj 

26.  See  Criminal  Law  No.  15,  and 

State  V.  Kyle, 

PRACTICE  IN  APPELLATE  COURT. 
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1.  When  the  name  of  a  plaintiff  in  a  suit  in 
equity  is  not  stated  in  the  bill,  as  roquire<I  by  the 
chancery  practice  before  the  Co<le  of  ihu  St;ite 
took  effect,  or  as  authorized  by  the  OmIc,  aud  the 
defendant  demurs  and  answers,  and  the  court, 
without  other  action  on  the  demurrer,  decrees  in 
favor  of  the  plaintiff,  this  Court  reverses  the  de- 
cree. But  when  the  plaintiff,  by  the  alleg>ui»ns 
and  proof,  shows  that  he  is  entitled  to  relief,  this 
court  remands  the  cause  to  the  circuit  court  with 
leave  to  tiie  plaintiff  to  amend  his  bill.  If  be 
fails  to  ameod,  the  circuit  court  will  dismiss  the 
bin. 

Homton  t.  McCluuey,       186 


established  before  confirming  the  report  and  di* 
reeling  a  sale  of  the  realty,  whether  there  were 
exreptions  filed  to  the  rep  >rt  or  not;  up<m  the 
ground  that  there  w.is  no  suffleient  evidence  be- 
fore the  commissioner  establishing  such  df^bts  or 
Judgments.  A:id  if  the  court  confirms  sueli  re- 
|K>rt  in  the  absence  t.f  sufficient  evidence  toestab- 
li.sh  the  existence  of  such  delta  or  Judgments,, 
and  decrees  the  sale  of  the  retilly,  the  appellate 
caurt  will  reverse  sucli  decree  for  that  reason. 

iMidley  V   h'Une,  Admr.,       218 

4.  See  Practice— At  Common  Law,  No.  11,  and 

Carlton,  C/taiftberUtin  A  Co.,  v.  May* 
A  Co.,  215 

5.  Sec  Bills  of  Excption  No.  2,  and 

Commonwrallh,  Hit,  dre.,  v.  IlaH,        259 

6.  When  a  decree  does  not  show    upon  its  f:u-o 

that  ttio  court  heard  parol  evidence,  given  at  the 

bar  of  the  court,  but  declares  th.it  the  cause  waa 

heard  upon  the  papers  in  the  cause,  and  the  "drp- 

ositions  of  wilnes'*e8,"   the  appellate  court  will 

cfmdder  that  the  cau.^e  was  heard  as  declared  by 

the  decree,  and  that  no  parol  evidence  was  heard 

by  the  court,  In  connection  with  the  cause. 

SiiM  v.  Bank  qf  Charleston,       274 
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7.  In  Buch  case  the  appellate  coart,  to  ascertain 
the  evidence  on  whlr^h  the  court  grounded  its  de- 
•cree,  will  consider  that  no  deposition  or  deposi- 
tions were  read  by  the  coart,  except  those  certined 
in  the  record,  and  If  the  deposition  or  depositi  ns 
disclosed  by  the  recorJ,  as  to  mattcn?  of  fact,  do 
not  sustain  and  authorlr^  the  decree  as  to  such 
matters  of  fact,  the  appellate  court  will,  for  that 

cause,  rcTers?  the  decree. 

Idem,       274 

8.  When  the  record,  as  certified,  does  not  con- 
tain all  the  dc)X)S)tlons  read  by  tlie  court  at  the 
hearing  of  the  cause,  generally,  the  deficiency 
msiy  be  supplied  in  the  appellate  court  by  certio- 
rari before  the  hearing  of  the  cause  in  such  court. 

Idem,        21A 

9.  When  no  reforence  is  made  in  the  pioceed 

logs  of  a  coui-t  of  equity  to  tlie  filing  "f  a  special 

replication  to  a  ple:i  or  answer,  but  the  record 

allows  tliat  a  general  replication  was  filed  thereto*, 

generally,  the  api>ellate  court  will  not  regard  such 

special  replication  as  being  in  the  cau^se,  though 

the  eer:iflcato  of  the  clerk  to  the  record  states  that 

it  was  filed  ill  the  cause. 

Idem,       274 

1(X  Generally,  in  esses  where  there  is  a  real 
conflict  in  the  testimony  of  witne^'ses  as  to  a  ma 
teriul  fact  directly  involved  in  the  issue,  and  the 
determination  involves  th««  credibility  of  the  ctm- 
trailictini;  witnesses,  the  finding  of  the  Jury  upon 
the  fact  will  not  be  disturbed  by  the  court ;  and 
such  finding  of  the  jury  will  not  bo  disturbed  by 
the  apiiellate  court  where  it  has  been  approved  by 
the  court  beluw.  Ant)  in  snch  case,  where  there 
is  a  demurrer  to  the  evidence,  and  the  court  be- 
low, which  saw  and  he.ird  such  c.»ntradicting 
witnessds  (who  are  th?  deniurrfe's  witnesses)  give 
their  evidence,  renders  Judgment  in  favnr  of  the 
demurree,  generally  the  appellate  court  will  not 
•disturb  such  judgment  by  reversing  it. 

MiUfT,  ute,  Ac,  v.  Inaurance  Company,       515 

11.  An  appellate  court  will  not  reverse  the  judg- 
ment of  an  inferior  court,  overruling  a  motion  to 
•quash  the  undertaking  made  to  the  sheriif,  sim- 
ply because  it  appears  that  an  undertaking  was 
executed  after  the  return  day  of  the  writ  of  fieri 

Jaeias. 

Ilancood  v.  Creel,       679 

12.  See  Practice— At  Common  I^w  No.  24,  and 

Brodie  v.  Clator,       599 

13.  See  Criminul  Law  Nob.  2  and  4,  and 

State  V.  Alien        680 

14.  The  Supreme  Court  of  Appeals  cannot,  uprin 
An  application  for  the  writ  of  prohibition,  decide 
whether  the  circuit  court  erred,  or  not,  in  over- 
ruling and  reveriing  the  judgment  of  ihe  couuty 
court ;  that  being  a  question  proper  on  a  writ  of 


«rror. 


State  V.  Kyle,       711 


PRACTICE— IN  CHANCERY. 

1 .  It  is  sufficient  that  the  record  recites  that  the 
defendants  appeared  and  demurred  to  the  plain- 
rlll*s  bill,  the  language  being  equivalent  u»  its  dic- 
ing said,  that  "the  bill  is  not  sufficient  in  Iaw.'* 

Stewart,  Admr.,  r.  Jackson,        29 

2.  It  is,  generally,  error  to  dismiss  a  bill  merely 
for  want  of  proper  paities,  if  it  otherwise  appeua 
that  the  plaintiff  is  entitled  to  relief. 

Idem,        29 

3.  The  circuit  court  having  decreed  the  aale  of 
intestate's  land  to  satisfy  creditors,  after  an  order 
of  reference  to  ascertain  the  claims  against  the 
estate  and  conftrmati' n  of  coraniiaaioDer'sriptat 
of  such  <  laims,  but  before  the  widow  and  adtuln- 
islratrix  of  intestate  had  been  served  with  a  aum- 
luons  to  the  suit,  or  appearance  by  her  to  the 
cause,  it  is  not  error  for  the  court  to  set  aside  the 
order  of  reference  and  dt.'ciec  of  sale  and  send  the 
cause  l»ajk  to  rules,  for  the  purpose  of  making 
necessary  parties. 

IltiU  V.  HamUtonfa  Heirt,        4S 

4.  See  Uens  for  Purchase  Honey,  and 

Rieharda  v.  Fiaber,        55 

5.  See  Necessary  Parties  in  SuitJ  in  Chancery 

So.  3,  and 

Neaae  v.  Capduirt,  Ear.,       95 

6.  When  the  evidence  in  behalf  of  a  plaiutiflT  in 
equity  is  sufficient  to  esublish  his  claim,  but  the 
c  mnter  evidence  adduced  by  the  defendant  im- 
peaches and  contradicts  it,  and  there  is  saeh  con- 
flict that  the  court  cannot  decide  the  question  o€ 
fact  satisfactorily,  it  directs  an  iasue- 

Idem,        95 

7.  See  Practice  in  Appellate  Conrt  No.  1,  and 

Houston  V.  MeCivmey,        185 

See  Necessary  Parties  to  Suits  in  Chancery  Nos. 

4  and  6,  and 

HedrieVa  Admr  ,  v.  HopHnty        167 

9.  See  Bills  of  Review  Nos.  1  to  8  inclusive,  and 

NichoU  V.  Heira  qf  Nichota,        174 

10.  See  Necessary  Parties  to  Suits  in  Chancery 

No.  6,  and  ,^  .      ^  ,-.  .  .  ,-. 

Nichola  v.  Ueira  (jT  McMa,        174 

11.  The  fifty-ninth  section  of  chapter  one  hun- 
dred and  twenty-five  of  the  f  ode  of  West  Vir- 
ginia applies  as  well  to  answers  to  bills  filed  ptior 
to  the  time  the  Code  took  eflect,  in  the  causes  then 
pending  and  undetermined,  as  to  answers  filed 
subsequent  to  the  time  the  Code  »ook  eJIbct ;  al- 
th<»ugh  said  section  leadens  the  force  and  effect  of 
an  answer,  as  evidence  in  the  cause. 

Idem,        174 

12.  Where  the  court  ovemileea  demurrer  to  a 
bill  there  should  be  a  rule  upon  the  defendant  to 
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iLiw^r  the  bill,  before  a  decree  ia  taken  against 
him  for  the  relief  prayed  in  the  bill. 

Idem,       174 

13.  A  court  of  equity,  under  the  provisions  of 
the  thirtietli  section  of  chapter  one  hundred  and 
twenty-five  of  the  said  code,  on  overruling  a  de- 
murrer to  a  bill,  is  not  authorized  to  decree  against 
the  defendant  demurring,  for  the  relief  prayed  for 
in  the  bill  until  the  court  shall  first  have  made  a 
rule  upon  the  defendant  to  answer  the  bill,  fixing 
therein  a  day  within,  or  on  which,  the  answer 

shall  be  filed. 

Pecks  V.  Chatnbers,       210 

14.  In  decreeing  the  sale  of  realty  to  satisfy  a 

judgment  lien,  the  decree  should  give  a  day  to 

the  defendant  to  redeem  the  property  by  paying 

the  a'i.ount  charged  upon  it. 

Idem,       210 

45.  See  Settlement  of  Estates  Non.  2  and  6,  and 
Laidley  v.  Kline,  Admx.,       218 

16.  The  thirty-sixth  section  of  chapter  one  hun- 
dred and  twenty-five  of  the  Code,  so  far  as  it  re- 
lates to  taking  material  allegations  of  a  bill,  or 
material  allogitlons  of  new  matter  in  an  answer 


ment  of  money  by  one  party  to  another,  when  no 
such  relief  is  sought  or  desired,  and  the  proper 
parties  are  not  all  before  the  court. 

Idem,        24i 

20  It  is  premature  and  erroneous  to  decree  an 
account  to  be  taken  of  money  received  by  a  de- 
ceased party,  when  his  personal  representative  i» 
not  before  the  court,  upon  proper  prveess. 

Idem,       24» 

21.  A  cauJic  in  chancery  in  which  an  attachment 
la  sued  out  and  served  upon  a  garnishee,  who  is  a 
defendnnt,  must  be  proceeded  in,  governed  and 
determined  according  to  the  rules  and  principles 
governing  co*irts  of  chancery,  io  the  absence  of 
legislutloQ  to  the  contrary. 

SUM  V  Bank  qf  CharlttUm,       274 

22.  See  Practice  in  Apf»ellatc  Court  Nos.  6  to  9, 
inclusive,  and 

SimM  V.  Bank  of  CharietUm, 

23.  See  (tuardians  No.  1,  and 

Burd^tt,  Ouard.f  v.  Gain,  Admr.f 

24  A  cause  may  be  ro-ho.ml  upon  a  petition 
presented  before  the  tertn  bus  passed  in  which  the 


274 
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constituting  a  claim  for  affirmative  reliof,  as  true, '  final  decree  was  pronounced,  but  not  afterwards, 
should  not  bo  applied  strictly,  if  at  all,  to  the  an-  except  by  bltl  of  review, 
swers  of  infant  defend.ints  by  guardian,  ad  litem 


LaUiley  v.  Kline,  Admx.,       218 

17.  See  Practice  in  Appellate  Court  No.  3,  and 

Laidley  v.  Kline,  Admx  ,       218 

IS.  T.  D.  and  others  file  a  bill,  alleging  tluit  cer- 
tain parties,  therein  named,  were  the  owneis  of  n 
tract  of  land,  as  the  helis  at  law  of  M.  A.,  and 
pray  that  the  sitne  may  be  sold,  as  incapable  of 
partition,  and  a  sale  is  acoordinj^ly  mnde.    More 


Carper  v.  Ifatckins,       291 

23.  See  Partners  and  Partnership  Nos.  2  and  3, 
and 

Carper  v.  Ilawkin*,       i91 

26.  Where  a  bill  is  filed  by  one  partner  against 
the  other,  after  dissolution,  fur  a  settlement  of  the 
partnership  and  partnership  accounts,  and  an  or- 
der of  reference  is  made  in  the  cause  to  a  com- 
missioner for  that  purpose,  and  the  commiraioner 


than  six  years  afterwards  the  same  parties  file  an  makes  his  report,  to  which  no  exceptions  are 
auiendel  bill,  alleging  that  the  same  partic:it  ow..  i  f,ie<i,  and  the  court  confirms  the  report  and  nmkes 
said  land  as  the  devisees  of  L.  A.,  and  not  as  heirs|a  personal  decree  in  favor  of  one  partner  against 
at  law  of  M.  A.,  asallegel  in  their  original  bill  j the  other  for  the  payment  of  money,  it  is  com- 


—the  amounts  of  their  interests  boing  somewhat 
dilterent^-und  pray  that  the  bale  may  not  be  con- 


|)ctent,  upon  a  petition  for  a  re-hearing,  filed  by 
the  partner  against  whom  such  decree  is  made, 


firmed.  Thepurchaserin  the  meantime,  although  during  the  same  term,  upon  a  proper  case  made 
the  sale  had  not  lieeu  reported  and  confirmed,  had! out,  for  the  court  t*)  set  aside  such  decree  and  re- 
taken possession  of  said  land,  and  made  valuable'comniit  the  report  for  further  account,  especially 
fhiprovements,    and  paid  the  whole  or  a  lai^e  where  the  court  sees  that  justice  and  equity,  as 


part  of  the  purchase  manoy. — Ubld  : 
That  the  fact,  if  such  it  be,  that  the  same  par- 


between  the  parties,  requires  such  proceedings. 

Carper  v.  JIatckiru,       291 


ties  own  the  land  as  devisees,  and  not  as  lieirs  at.    ^^    ^^  ^  ^^^^^^  ^^    ^^^^^^  ^  ^p^^j^,  ToctiveT, 
Uw,  is  no  sufliclent  objection  to  confirming  the  ^  ^ j^^,^^  ^  ,^  j,^^.^^^  ^^  ^  ^  ^^^ 

sale,  there  being  no  other  objection    made,  or  j^  ^  ,hould  be  required  to  give  bond  wlih 

shown  thereto,  and  as  the  proceeds  of  sale  can  be  ,  ,  ..         ...  ,, 

,.     .^       .  ..  .      .     .  ,     .1     approved  personal  security,  with  projwr  condi- 

distnbuted  among  the  parlies  in  interest,  in  the  ^.        ,  i»    «   ^j  u    .w  »   wr       u   t 

,      ,       .7.     ,..,      .,,1         .     tions,  in  a  penalty  fixed  by  the  court,  before  he  is 
proportion  in  which  they  hold  said  land  as  de-j     ..     <     i  ^  •  u  » 

*^  •^  '  'authorized  to  receive  such  money,  or  any  part 

Donahoe  v.  Packier^       249 1  Idem,       291 

19.  It  is  premature  and  erroneous  to  adjudicate,  {    28.  See  Necessary  Parties  to  a  Snit  in  Chancery 
and   decide  questions   which   are  not  properly  -^^^  g  ^^^ 
presented  in  the  pleadings,  and  to  decree  the  pay-i  '  WyaU  t.  Simpton,       894 
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29.  A.  executes  bis  note  to  B.  for  an  amoupt 
three  or  four  times  greater  than  is  due  and  owing 
from  A.  to  B.,  and  executes  a  deed  of  trust  on  n 
cdt'tain  tract  of  land  to  S3cure  its  pafment—this 
tract  of  land  being  all  the  visible  reai  estate  own- 
ed by  A.  at  that  time.  At  a  mle,  made  under  the 
deed  of  trust,  B  becomes  the  purciiaser  of  the 
land  at  less  than  its  real  value.  Upon  tltesc  fact? 
being  alleged  in  a  bill  filed  by  subsequent  Judg- 
ment creditors  of  A.,  and  who  were  also  creditors 
at  the  time  of  the  execution  of  the  deed,  and  be- 
ing sustained  by  the  evidence— Us ld  : 

That  it  is  error  to  dismiss  the  bill,  without  an 
inquiry  being  first  directcl  to  ascertain  the  true 
amount  due  from  A.  to  B.  at  the  time  of  the  sale, 
as  well  as  of  the  value  of  the  land,  with  the  view 
of  determining  the  proper  mode  and  measure  of 
relief  to  which  the  pliintiflCSi  may  be  entitled,  as 
connected  with  siid  deed  of  trust  and  sale. 

Sfnoot  V.  Newberry t       400 

30.  See  Injunctions  No.  5,  and 

Frank  dc  Co.  v.  BruntiemaHfiy       462 

•31.  8ee  Demurrer—In  Chancery  Noa.  5  and  G, 

and 

Idem,       462 

32.  See  Trustees  and  Trust  Deeds  No.  8,  and 

Applegate  v.  Hintuon,       594 

83.  An  order  directing  a  special  commissioner  to 
pay  a  certain  sum  of  moncy,lo  general  creditors 
according  to  priorities,  "»/ ony  M.Tf  fc« /"  not  de- 
nignating  the  creditors,  the  sum  or  pro  rata  sum 
they  are  entitled  to,  is  an  interlocutory  order,  and 
the  court  pronouncing  the  ordsr  has  the  right  to 
retain  the  cause  for  a  future  direct  action  upon  all 
4aatt3rs  that  the  interest  and  convenience  of  the 
parties,  anJ  the  very  Justice  of  the  ea-'s  requires 

Butler  V.  Butlers  Admr.,       674 

PRACTICE  IN  CRIMINAL  GASES. 

1.  See  Criminal  Liw  No.  4,  and 

SlaU  V.  Ailen,        680 

2.  See  Criminal  Law  Nob.  6,  8  and  9,  and  I 

State  V.  Strauder,       6S6 

3.  See  Criminal  Law  Nos.  19,  20,  21,  22,  23,  24, 
^5,  26,  30,  31  and  82,  and 

State  V.  Abbott,       741 

PRELIMINARY  EX4MIN/VTI0NS  IN  CASES 
OF  FELONY. 

1.  See  Criminal  Law  No.  9,  and 

State  V.  Strauder,       686 

2.  See  Criminal  Law  Nos.  19  and  20,  and 

State  V.  Abbott,        741 

PRESENTME^^T  OF  CHECK  FOR  PAYMENT 

I.  J.  and  others  are  indebted  to  C.  in  the  sum 
of  8335,  besides  some  accrued  interest,  due  by 
note  which  is  past  due.    The  debt  is  for  money 


loaned  for  the  use  of  a  Ma«onle  Lcd}!e.  J.  is  the 
secretary.  J.,  on  the  evening  of  Wednesday,  the 
22d  day  of  February,  1871,  about  supper  time, 
at  C.'s  liouse,  by  arrangement  between  J.  and  C , 
made  and  delivered  to  C  his  cheek  in  theee  warda, 

via:    **No.  ,  Wheeling,  22d  February,   IjJTI. 

Wheeling  Savings  Institution.— Pay  to  Dr.  John 
H.  Cox  or  order  five  hundred  and  thirty-fire  dol- 
lars ($535.00)  Muonic  money.  S.  .S.  Jacor,  Sca." 
J.  at  the  time  had  the  $335.00  deposited  in  the  said 
Institution,  and  the  Institution  was  in  the  city  of 
Wheeling.  C.  resided  about  fifteen  miles  from 
Wheeling,  and  his  nearest  and  usual  postofBce,  as 
well  as  that  of  J.,  was  at  x^est  Liberty.  The 
postoflBcc  was  about  three  or  four  miles  frona  C.*s. 
The  mail  from  said  postoffioe  to  Whe3ling  was  bol 
iri-weekly,  closing  at  said  postoffioe  at  seven  and 
a-half  o'clock  a.  m.,  and  leaving  for  Wheelii^at 
eight  o'clock  a.  m.  on  Tuesday,  Thursday  xiid 
Saturday,  and  arriving  at  Wheeling  betveen 
eleven  and  twelve  o'clock  at  noon ;  at  no  time 
later  than  twelve  noon.  The  said  Institution  was 
in  fact  insolvent  at  and  before  the  said  22J  of 
February,  but  continue<l  to  pay  its  depositors  un- 
til Saturday,  the  25th  of  February,  1871,  and  until 
about  noon  of  that  day,  when  it  failed,  and  ceased 
payment  and  closed  its  doors  before  the  dose  of 
banking  hours ;  and  on  the  same  evening  it  made 
a  general  assignment  of  its  assets  to  an  assignee  in 
trust  for  the  benefit  of  its  creditors.  — Held  : 

That  it  was  not  the  duty  of  C.  to  miil  the 
check  to  his  agent  or  banker  at  Wheeling  for  pre» 
sentment  on  the  day  he  received  the  check. 

Coz  V.  Boome,       500 

2.  That  it  was  not  the  duty  of  C.  to  mail  said 
check  before  seven  and  a-half  o'clock  of  the  23d 
of  February,  1S71,  that  being  an  unreasonable 
hour  at  that  season  of  th  t  year  according  to  the 
facts  proven  and  stated  in  the  opinion  of  the  court. 

Idem,        50O 

3.  The  said  Institution  having  failed  and  doeed 

its  doors  about  twelve  o'clock  at  noon  on  Sator- 

day,  C.  was  not  bound  to  present,  or  aiu^  the 

check  to  be  presented,  to  the  bank  on  Satorday 

before  it  failed  and  closed,  and  it  cannot  heaaid 

that  C.  was  guilty  of  negligence  or  unreasonable 

delay  in  not  so  doing. 

/ricsi,        500 

4.  J.  was  not  prejudiced  because  the  check  wa» 

not  sent  by  the  Saturday  morning  mail,  because 

if  it  had  been  C.*b  agent  or  banker  would  most 

probably  not  have  received  it  before  the  Instlto- 

tion  failed  and  closed ;  and  if  he  had  received  it, 

bo  was  not  bound  to  present  it   before  twdve 

o'clock  of  that  day,  but  might  have  done  so  at 

any  time  before  the  closjof  regular  banking  hoan* 

on  that  day,  and  iierhaps  the  next  secular  day 

(Monday.) 

/dfiji,       500 
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.5.  C.  was  not  bound  to  send  the  chrck  for  pre- 
sentiueat  bj  post,  and  not  haying  done  so,  he  was 
ai  liberty  to  presient,  or  cause  the  same  to  bo  pre- 
sented, in  any  other  mode  convenient,  within  the 
time  allowed  by  post,  and  the  Institution  having 
failed  and  closed  its  doors  before  that  time  expir- 
ed, and  the  money  became  lost  in  whole  or  part 
by  reajjon  of  such  failure,  it  cannot  be  held  that 
C.  was  guilty  of  unreasonable  delay,  and  that  the 
money  was  lost  by  his  neeligence. 

Idem.        500 

C.  It  cannot  be  hold  that  the  check  was,  under 
the  circumstances,  received  by  C.  in  satisfaction 
-of  the  debt  due  him.  But  the  most  that  can  be 
held,  in  the  absence  of  an  agreement  to  the  con- 
trary, is,  that  the  check  was  received  by  C.  as  a 
conditional  payment  or  collateral  security,  to  be  a 
payment  or  satisfaction  for  the  amount  thereof  if 
paid  or  lost  by  the  negligence  of  C. 

/(fern,        500 

PRESUMPTIONS. 


REDEMPTION  OF  LANDS. 

1.  The  owner  of  land  sold  for  non-payment  of 
I  taxes,  pays  to  the  recorder  S5.99,  when  it  is  said 

he  ought  to  have  paid  86.01  as  the  true  amount 
necessary  to  redeem.  Held:  That  this  small 
difference  is  such  as  might  result  from  dilTerent 
modes  of  ealculatlou,  aud  is  too  trivial  in  amount 
to  invalidate  a  transaction  of  this  character. 

Wyatt  v.  SimpMmj       394 

2.  The  provision  of  law  that  the  recorder  shall 
give  to  the  owner,  who  pays  money  for  redemp- 
tion, a  duplicate  receipt,  and  file  one  of  such  re- 
ceipts in  his  otBce,  is  merely  directory,  and  a  fail- 
ure to  file  the  duplicate  does  not  invalidate  the 
redemption. 

Idemj       S94 

3.  See  Equitable  Jurisdiction  No.  6,  and 

Idemf       894 

RE-HEARING  OF  SUITS. 


See  Evidence  No.  9,  and 

CockereU  v.  NxchoU^        169 

PRIORITY  OP  PAYMENT. 

See  Settlement  of  Estates  No.  4,  and 

lAtidley  v.  KUne^  Adrnx.,       218 

PRIORITY. 

See  Settlement  of  EstMtes  No.  8,  and 

Laidley  v.  KliMy  Admx.f       218 

PROCEEDING  BY  ATTACHMENT—EFFECT 

OF. 

1.  A  proceeding  by  attachment  has  the  effect  of 
« suit  in  equity  to  enforce  a  trust  or  lion,  and 
binds  only  the  parties  to  the  proceeding,  rather  I 
than  the  effect  of  a  proceeding  in  rem,  witlioutl 
apecifiei  parties,  to  which,  however,  all  persons! 
are  deemed  parties.  i 

Houston  V.  McCluwy,        135 

2.  See  Practice— In  Chancery  No.  20,  and 

Sim*  V.  Bank  of  Charleston^       274 

PROHIBITION. 
See  Praclice  in  Appellate  Court  No.  14,  and 

State  V.  Kyle,       711 

PROVISO  CONDITION  SUBSEQUENT  OR 
EXCEFl'ION— WHEN  NECESSARY  TO 
STATE  SAME  IN  DECLARATION. 

Bee  Pleading-  A  t  Law,  Nos.  7,  8,  9  and  L  J     n  d 
Simmons  v.  Insurance  Company,         74 

PURCHASERS  FOR  VALUABLE  CONSIDER- 
ATION. 

ScQ  Rescission  of  Contracts  for  Sales  of  Land  No. 
4,  and 

Western  M.  dk  M.  Co,  v.  Peylona  Cannrl 

Coal  Co.,  406 


See  Practice— In  Chancery  No.  24,  and 

Carper  v.  Hawkins,       291 

REPORT  OF  STATUTES. 

See  Constitutional  Law  Non.  8,  9, 10  and  11,  and 
Shields  atut  Preston  v.  Bennett,  Auditor,        74 

RESCISSION   OF   CONTRACTS    FOR    SALES 

OF  LAND. 

1.  See  Sales  of  Land  In  Gross  Nos.  3  and  4,  and 

Western  M.  «t  3f.  Co,  v.  Peytona  Cannel 
Coal  Co.,  ^of, 

2.  When  the  purchaser  has  sold  and  conveyed 
the  land  to  another,  for  a  valuitble  consideration, 
without  notice  of  the  mistake  as  to  the  quantity, 
the  right  of  the  first  vendor  to  a  rescission  of  the 
sale  and  conveyance  made  by  him,  is  extinguish- 
ed ;  unless  there  bo  such  misLike  in  the  last  salt* 
and  conveyance,  made  under  such  circumstances, 
that  the  vendor  in  that  sale  is  entitled  to  a  rescis- 
sirn! ;  when,  perhaps,  the  first  vendor  having  such 
a  right  against  the  latter  vendor,  may  be  substi- 
tuted to  his  right  against  the  purchaser  from  him. 

Idem,       406 

3.  When  a  debtor  conveys  land  to  a  trustee  to 
secure  the  payment  of  debts,  no  definite  price  \» 
fixed,  aud  so  the  e5timat3d  quantity  of  the  land 
is  not  an  element  in  the  fixation  of  the  price. 
Con8equeoay,exce«i  in  the  actual  quantity  of  the 
lan'J,  cannot  entitle  the  grantor  in  trust  to  a  res- 
cission of  the  conveyance,  or  compensation  for 
the  excess. 

Idem,       406 

4.  The  existence  of  antecedent  debts  is  a  valu- 
able consideration  for  the  conveyance  or  assign- 
ment of  property  to  secure  the  payment  of  the 
debts,  and  the  trustee  and  creditors  are  purchas- 
ers for  a  valuable  consideration. 

Idem,        406 
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6.  Then,  in  sach  case,  the  trustees  and  creditors 
are  not,  in  any  manner,  liable  to  the  grantor  in 
trust,  on  account  of  mistake  in  quantity,  and  the 
grantor  has  no  right  again.st  them  to  r**8ci8sion  or 
compensation,  to  which  his  rendor  may  be  sub- 
stituted; and  any  right  that  while  the  original 
purchaser  owned  the  land  his  vendor  may  have 
had,  to  a  rccission  of  the  sale  and  convevance,  is 
extinguished  unless  the  trustee  and  creditors— or 
at  any  rate  the  latter — had  notice  of  the  mistake 
from  which  the  right  of  the 
emanated. 

Idem,       40G 


transferred  an  interest  in  the  land  to  the  P.  C.  CL 
Company,  in  the  sumqier  of  the  year  1867, 
amended  the  bill  so  as  to  make  that  company  a 
party.  The  plaintiff,  in  these  bills,  alleged  that 
there  wasan  excess  in  the  quantity  of  tlielsnd  gran- 
ted by  P.  to  the  V.  C.  €.  Company,  hot  did  not  al- 
lege that  either  that  company  or  the  tnisteeaor 
creditors,  at  the  time  of  the  cnnreynnoe  in  trust, 
had  any  knowledge  of  any  excess,  or  that  the  V. 


C.  C.  Company,  in  any  way,  received  or  realised 

original  vendor  anything  more  for  the  land  than  if  there  had  been 

no  snch  excess,  or  any  other  matter  that  mlxht 

entitle  the  V.  C.  C.  Company  to  recover  against 

6.  See  Poa^ion  of  Land-What  Evidence  of, '^^^  perron,  whomsoever,  or  snbject  to  Its  imme- 
.  ;diate  grantee,  or  any  Mie  claiming  through  him, 

to  a  rescission  or  compensation;  and  did  not  allege 
or  indicate  on  the  part  of  the  W.  Bf .  A  M.  Com- 
panv,  any  election  or  desire  for  a  rescission,  or 
any  readiness  to  refund  any  money  paid  for  the 
land,  or  to  pay  for  any  improvements  made 
thereon  ;  but  the  plain tifT  alleged  a  mistake  in 


Idem^ 
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7.  By  deed  dated  the  31st  day  of  March,  1851,  P. 
granted  to  the  V.  C.  C.  Company,  a  corporation,  a 
tract  of  land,  des  -ribed  as  six  thousand  one  hun- 
dred and  twonty-thrcencrep,  conlainiuK  cxtensire 
beds  of  caniiel  coal,  at  the  price  of  S160,000,  part 
in  cash  and  part  in  stock,  the  actual  value  of  which 
may  have  been  more  or  less  than  its  nominal 
value.  The  party  supposed  the  number  of  acres 
mentioned  was  the  actual  quantity  of  the  land; 
but  in  fact  it  contained  about  six  thousand  nine 

• 

hundred  and  seventy-three  acres,  al)out  ei}(ht 
hundred  and  fifty  more  than  was  estimated.  The 
V.  C.  C.  Company  made  large  improvements  on 
and  off  the  laud,  intended  to  facilitate  the  remov- 
al and  transportation  of  its  products.  On  the  6th 
day  of  September,  1859,  the  V.  C.  C.  G>rapany 
granted  the  land  (except  a  part  previously  con- 
veyed) to  S.  and  B.,  trustees,  to  secure  the  pay- 
ment of  antecedent  debts  to  several  ct editors.  Ai 
this  time  none  of  the  parties  had  discovered  the 
mistake  as  to  the  quantity.  The  W.  M.  h  M. 
Company,  a  coriM>ration,  claimed  that  whatever 
right  P.  had  in  or  relative  to  the  land,  pas-^ed  U^ 
it.  In  the  spring  of  the  year  1850,  the  parties  dis- 
covered the  mistake  as  to  the  quantity  of  the 
land,  but  the  W.  M.  &  M.  Company  made  no  de 
mand  or  election  to  rescind  Uic  sale  or  convey- 
ance.   On  the  25th  day  of  September,  1865,  8.  A 

B.  trust4?es,  sold  and  granted  the  land  to  J.  B.  S. 
at  the  price  of  985,000— a  sum  but  littte  more  than 
necessary  to  pay  the  deb*s  secured.  The  pur- 
chase, it  seems,  was  for  the  benefit  of  A.  and  oth- 
ers, some  of  whom  were  stockholders  in  the  V.  C. 

C.  Company,  but  others  of  whom  were  not.  On 
the  23d  day  of  December,  in  the  same  year,  J.  B. 
S.  granted  the  tract  of  land  purchased  by,  and 
granted  to  him,  to  A.  and  others.  On  the  24th 
day  of  March,  l-^ee,  the  W.  M.  &  M.  Company 
caused  a  summons  in  chancery  to  be  issued 
against  the  V.  C.  C.  Company,  and  in  May  of  the 
same  year  filed  a  bill  against  the  latter  company, 
and  it  being  assumed  that  A.  and  othera  had 


the  deed,  as  to  one  of  the  Iine»-an  allegation  not 
sustained— and  sought  a  conveyance  of  that  part 
of  the  land  granted  by  the  alleged  mistake.  Un- 
der such  circumstances,  and  after  snch  la{Ke  ^iT 
time  from  the  sale  and  conveyance,  and  from  the 
discovery  of  the  mistake,  before  the  commence- 
ment of  proceedings,  and  upon  such  pleading,  it 
is  not  proper  to  decree  a  rescission  of  the  sale  or 
conveyance  or  compensation  for  excess  of  quoa- 
tity. 

We«lem  M.  &  Af.  Co.  v.  Prytona  Cannrl 


Coal  Co. 
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RES  GESTAE. 


See  Criminal  Law  No.  22,  and 

Slate  v. 


RENEWAL  OF 


DECREES 
COURT. 


IN 


Abbott,        741 
APPELLATE 


See  Practice  in  Appellate  Court  No.  3,  and 

jMidletf  V.  AViitf,  Admz.,       2IS 

REVIVAL  OF  SUITS. 

^ee  Wills  No.  5,  and 

Belfs  Admr.  v.  Humphrey,        1 

RULES  TO  ANSWER. 

1.  See  Practice— In  Chancery  No.  12,  and 

Nichoit  V.  Uein  ^f  Nicko/*^       174 

2.  See  Practice— In  Chancery  No.  13,  and 

Pecks  V.  Ohambert,       2M> 

SALES  OF  LAND  IN  GROifS. 

1 .  When  a  tract  or  parcel  of  land  is  sold  as  a  whole, 
or  in  gross,  and  not  as  a  specified  quantity,  or  by 
the  acre,  the  parties  are  not  eotitltd  to  any  lelidP. 
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either  for  tmj  excea  or  dettdenej,  whick  maf  be 
•ufasequeatly  dlacoverod  In  tbe  quantity  of  said 
land. 

GUHtan,  Sgor.,  ▼.  AtnMe,       262 

2.  In  Virginia  and  West  ViigiBia,  generally, 
when  a  person  has  aold  and  conTeyed  a  tiaet  <rf 
land,  dcKTibed  aa  containing  a  definite  quantity, 
at  a  •pedfted  price,  It  is  presumed  that  the  esii- 
naAed  quantity  was  beliered  to  be  substantially 
eomet,  within  ire  per  ceot.  of  exact  accuracy ; 
that  it  oonstitnted  a  material  element  in  the  de- 
termination of  the  price ;  and  that  unless  it  ap- 
pear that  ooQsMerable  unoertidnty  or  actual  risk, 
as  to  the  quantity,  was  contemplated  or  intended! 
if  in  fact  the  quantity  is  afterwards  ascertained 
to  be  mater  a*1y  les8,and  the  purchaser  properly  a»- 
aerts  his  right,  in  a  reasonable  time  and  under 
rtesonabls  eircomatanees,  a  court  of  equity  will 
grant  him  relief,  though  the  sale  be  not  by  the 
acre,  but  by  the  tract  in  gross,  this,  neverthe- 
less, is  now  the  rule  of  decision.  But  in  many, 
perhaps  in  most  cases  of  sales  by  trustees  and 
other  fldnclaries  or  officers,  it  may  be  different. 
When  there  has  been  such  a  sale  and  oonveyanoe 
as  has  been  Just  described,  and,  subsequently,  an 
excess  of  quantity  is  discovered,  if  upon  no  higher 
principle,  at  least  upon  that  of  mutuality  of  right 
between  the  vendor  and  the  vendee,  the  former,  as 
well  as  the  latter,  should  have  redress. 

WtiiUm  Sf.  dk  M.  Co.,  v.  Pejftona  Cannel 
OotaCb.,  406 

3.  Because  the  parties  have  acted  in  material 
mistake  as  to  the  quantity  that  the  tract  of  land 
aold  contained,  and  so  the  vendor  has  agreed  to 
take  for  the  tract  a  price  that,  if  he  had  known 
the  quantity,  he  would  not  have  taken,  when 
there  are  no  sufficient  oonnteracting  cirenm- 
stances,  the  court  will  rescind  the  contract  unless 
tbe  purchaser  will  voluntarily  do  what  im>pears  to 
be  Just.  But  the  vendor  haying  sold  and  con- 
Teyed the  entire  tract,  though  supposed  to  con- 
tain a  less  quantity  than  in  fact  it  did,  and  so 
having  conferred  on  the  purchaser  an  absolute 
estate  at  law,  the  former  should  be  content  to  take 
an  additional  sum  proportionate  to  the  price  paid 
or  agreed  to  be  paid,  as  the  excess  of  quantity  is 
to  the  estimated  quantity  of  the  tract. 

Idem,       406 

4.  The  purchaser  ought  to  have  the  option, 
whether  he  will  submit  to  a  rescission  of  the  sale 
or  conveyance,  or  pay  the  additional  proportion- 
ate price  for  the  excess.  But,  in  as  much  as  the 
TendQaf*8  primary  right  is  to  a  rescission,  subject, 
however,  to  the  qnalifleatlon  just  stated,  it  would 
aeem  that,  when  by  the  vendor's  act  or  negligence, 
or  without  the  fault  of  the  purchaser,  the  ven- 
dor's right  to  a  rasclsslon  Is  extinguished,  he  can 
no  longnr  he  entitled  to  compensation^against  the 
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purdiaser.  Though,  perhaps,  if  it  should  clearly 
appear  that  the  bai^in  was  so  advantageous  to 
the  purchaser,  that,  If  the  option  of  resclasion 
or  compensation  remained  with  him,  he  would 
elect  the  latter,  the  oourt  might  compel  him  to 
pay  the  compensation. 

Idem,       406 

SETTLEMENT    OF  ACOOUNTft-EYlDENCE 

OF. 

S.,  an  administrator,  signs  and  delivers  to  B.  a 
receipt  for  a  certain  sum  of  money,  reciting  that 
it  is  in  full  payment  of  all  sums  due  his  intestate, 
as  per  statement  thereto  attached ;  this  statement 
shows  the  whole  amount  due  the  intestate's  es- 
tate, subject  to  a  credf  t  of  $324,  paid  to  intestate's 
widow  by  B.,  after  intestate's  death ;  this  credl 
(after  deducting  a  small  sum  for  error)  with  the 
amount  stated  in  the  body  of  the  receipt,  makes 
up  the  whole  amount  due  intestate's  estate.— 
Hkld: 

That  this  receipt,  in  connection  with  the  other 
evidence  in  the  cause,  not  being  impeached  for 
mistake,  error  or  fraud,  is  evidence  of  a  settle- 
ment of  accounts  between  the  parties,  and  is  a 
ratifloation  and  aocepunce  of  the  payments 
claimed  as  credits  in  raid  receipts. 

Rvby,  Admr.,  v.  Railroad  Company,       268 

tlETTLEMENT  OF  ESTATES. 

1.  Generally,  the  personal  assets  of  an  intestate, 
so  for  as  they  have  not  been  administeved,  should 
be  administered  under  the  direction  of  the  court, 
and  applied  to  the  payment  of  the  debts  of  the 
intestate,  and  in  relief  of  the  realty  which  de- 
scended to  the  legal  heir  in  a  suit  or  pyoeeedtng, 
to  subject  the  realty  to  the  payment  of  tbe  debts 
of  the  decedent. 

Laidley  v.  Kline,  Admx.,       218 

2.  Although,  under  the  legislation  of  this  State* 
as  contained  In  the  code,  real  as  well  as  personal 
estate  is  made  subject  to  the  payment  of  the  Just 
debts  of  the  intestate,  still  the  realty  which  de- 
scended to  the  heir  should  not  be  decreed  to  be 
sold  for  the  payment  of  judgment  liens  until  re- 
sort is  first  had  to  the  personal  estate,  so  far  as 
practicable,  and  without  producing  unreasonable 
delay. 

Idem^       218 

3.  The  real  estate  of  an  intestate  In  no  wise,  and 
for  no  purpose,  goes  into  the  possession  or  control 
of  the  administrator,  but  the  legal  title  to  the 
same  descends  directly  to  the  legal  heirs,  subject, 
of  course,  to  the  just  debts  of  the  intestate,  in  so 
far  at  least  at  tbe  personalty  falls  short  of  paying 
the  same. 

Idem,       218 

4.  A  judgment  obtained  during  the  life  of  an 
intestate  is  a  lien  upon  his  lands  in  the  hands  of 
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his  hetra  for  the  paymeiit  thereof,  and  is  entitled 
to  priority  of  payment  out  of  the  proceeds  of  the 
sale  thereof  over  a  simple  contract  creditor,  who 
acquired  no  equal  or  superior  lien  for  his  debt 
upon  the  realty  during  the  life  of  the  debtor. 

Idem^       218 

5.  A  judgment  obtained  by  a  creditor  against 
the  administrator  is  not  a  judgment  lien  on  the 
realty  of  the  intestate. 

Jdem,       218 

6.  Generally  the  court  should  not  decree  the 
sale  of  the  realty  of  an  Intestate  to  pay  debts  or 
judgment  liens  before  the  accounts  of  the  admin* 
Istrator  have  been  settled  and  the  unadminlstered 
assets  ascertained. 

Idem,       218 

7.  Unless  the  widow  of  the  intestate  elects,  in  a 
a  proper  manner,  to  take  the  Talue  of  her  dower 
in  the  real  estote  which  her  husband  owned  at 
his  death,  her  dower  should  be  assigned  to  her  in 
the  realty  before  sale  thereof  for  the  payment  of 
the  intestate^s  debts. 

Identy       218 

8.  There  being  no  privity  between  the  personal 
representative  and  the  party  to  whom  the  real  es- 
tate has  descended  or  been  devised,  a  judgment 
against  such  personal  representatiye  is  not  even 
prima  facie,  evidence  against  the  heir  or  devisee. 

Idem,       218 

SHERIFFS— WHEN  PAYMENTS  TO  VALID. 


conveyed,  would  bar  a  suit  in  equity  for  the : 
scission  of  the  contract  or  for  oompensatkm  for 
the  excess,  or  not,  it  may  properly  be  asserted 
that  if  the  vendor  does  not  bring  his  suit  within 
such  time  after  the  sale  and  conveyance,  be  must 
make  his  election  and  demand,  or  bring  his  sidt 
within  a  reasonable  time  after  the  diaoorery  of 
the  mistake.  He  Is  not  entitled  to  the  time  from 
the  sale  and  conveyance  to  the  disooTery  of  the 
mistake,  and  the  additional  time  thereafter  that 
would  bar  an  action,  within  which  to  bring  his 
suit. 

Waiem  M.  tSs  M.  Co.  r.  PeyUma  Camel 
Coal  Co., 


See  Evidence  No.  8,  and 

CockereU  v.  Nichols, 
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SPEaAL   RECEIVEK8— WHEN    REQUIRED 
TO  GIVE  BOND. 

See  Practice— In  Chancery  No.  27,  and 

Carper  v.  HawHnt,       291 

SPECULATIVE  DAMAGES. 

See  Damages— Recovery  of  for  Breach  of  Con- 
tract Nos.  1,  2  and  8,  and 

James  ds  Mitchell  v.  Adcans,       568 

STATEMENTS,  ACTS  OR  ACQUIESCENCE  OF 
OWNER  OR  CLAIMANT  OF  LAND— WHEN 
HE  IS  ESTOPPED  BY  THEM. 

See  Owners  of  Co-termlnous  Tracts  of  Land- 
Duties  and  Powers  of— No.  4,  and 

Wutem  M.  <t*  JIT.  Go.  v.  PeyUma  Oannel 
Coal  6*0.,  406 

STATUTE  OF  LIMITATIONS. 

1.  Whether  the  time  that  would  bar  an  action 
of  ejectment  for  the  recovery  of  land,  or  a  verbal 
contract  for  the  payment  of  money  or  for  dam- 
ages for  an  injury,  elapsed  before  the  discovery  of 
an  excels  in  the  quantity  of  the  land  nold  and 


STATUTES  REFERRED  TO,  CONSTRUED  OR 
EXPLAINED. 

1.  Section  69,  chapter  125,  Code  of  West  Tiiw 
ginia,  cited  and  applied,  in  Practice— In  Chaocery 
No.  11,  and 

NichoU  V.  Heira  of  NiekoU,       ITI 

2.  Section  1,  chapter  142,  Code  of  West  Vir- 
ginia, explained  in  Undertakings  on  Execntions 
No.  1,  and 

WdUacf  V.  McCarty,       19S 

8.  Section  36,  chapter  ]2d,'Code  of  West  Vir- 
ginia, applied  in  Practice— In  Chancery  No.  6S, 
and 

Laidky  v.  Klime,  Admx,,       218 

4.  Sections  211,  212,  213,  214,  215,  216,  217  and 
218  of  chapter  50,  of  the  Code  of  West  Viigjoio, 
referred  to  in 

Supervisor*  v.  E/liaon,       908 

5.  "An  Act  to  incorporate  the  WheeUng  G«ft 
Company,  passed  by  the  General  AsKmbly  of 
Virginia  March  18, 1850,"  construed  in 

Cros  Company  v.  IVhediMg,       330 

6.  Section  20,  chapter  90  of  the  Cede  « f  West 

Vixginia,  referred^to  in 

Idemy       320 

7.  Section  2,  chapter  75,  of  the  Code  of  West 
Virginia,  referred  to  and  explained  in 

Mayes  v.  Rvffifters,       384 

8.  The  provisions  of  the  law  providing  for  re- 
ceipts for  payments  in  redemption  of  lands,  coa- 

stnied  Id 

Wyatt  V.  Strnpsaoy       394 

9.  Section  53,  chapter  125,  Code  ol  West  Vir- 
ginia, referred  to  in^'Final  Judgment"— Meaning 
of,  and 

EUioU  and  Wife  v.  MtUchtMOH,       4SS 

10.  Section  46.  chapter  125,  Code  of  West  Vli^ 
ginio,  referred  to  in  "Final  Judgment"— Mean- 

11.  The  act  passed  February  20,  1875,  entitted, 
"An  Act  to  remove  the  Seat  of  Government  tem- 
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poruily  to  WheeUng,"  construed  and  declared 
coDstitational,  In  Constitutlona]  Law  No.  28,  and 
JMn  Slack f  Sr.^  et  als.,  r.  John  J.  Jacob 

el  aU.y  612 

12.  Sections  2  and  5  of  chapter  73  of  the  Code 
of  West  Virginia,  constraed  in  Mechanics'  Liens 
No.  5,  and 

McKnight  &  Sro.,  t.  Wiuhingtoti^       G66 

18.  Section  3,  chapter  160  of  the  Code  of  Wert 

Virginia,  referred  to  in 

StaU  T.  Aiietij       680 
and 

SUUc  ▼.  FUxpairick,       707 

14.  The  act  passed  April  8, 1873,  enUtled,  "An 
Act  providing  for  the  examination  of  persons 
charged  with  felony  before  the  county  court," 
declared  constitutional,  valid  and  binding  in 

State  ▼.  Straudert       686 

14.  Section  1,  cliapter  99  of  the  Acts  of  the  Leg- 
islature of  1872,  section  7  of  same  chapter,  and 
section  1  of  chapter  32  of  the  Code  of  West  Vir- 
ginia explained  in 

Stale  T.  Cain,        720 

15.  See  Criminal  Law  No.  19,  and 

State  v.  AbboU,        741 

SUBMISSION  TO  ARBITRATION. 

1.  See  Arbitration  and  Awards  No.  1,  and 

Austin  y.  O/arkand  Crump,       236 

2.  See  Arbitration  and  Award  Nos.  2  to  6,  in- 
clusive, and 

OoM  Company  y.  Whoe/ing,       820 

SUBROGATION. 

See  Rescission  of  Contracts  for  Sales  of  Lands 
Nua.  2  and  5,  and 

We$lem  M.  dr  JV.  Company  t.  Peytona  Can- 
nei  Coal  Company,  406 

SURETY. 

1.  A  surety  who,  without  fault  attributable  to 
himself,  pays  the  debt  of  his  principal,  has  the 
right  to  demand  reimbursement  from  his  prin- 
cipal. 

Sutler  V.  Butler' t  Admr.,       674 

2.  The  surety  is  not  entitled  to  recover  from  his 
principal  a  greater  amount  than  he  has  paid  for 
bim,  but  is  entitled  to  interest  on  that  amount 
from  the  date  of  payment,  and  necessary  costs. 

Idem,        674 

3.  If  the  surety  pays  the  debt  of  his  principal 
in  depreciated  currency,  the  general  rule  is,  that 
he  can  demand  from  his  principal  only  the  value 
of  that  currency  at  the  time  of  payment,  and  the 
criterion  of  that  value  is  the  market  vslae. 

Idem,       674 


SURVEYS. 

See  Deeds  Nos.  4  to  9  inclusive,  and 

Western  M,  <L*  IT.  Co.  v.  Peytona  Canne/ 
Coal  Co.,  406 

SURVIVING  PARTNERS. 

See  Partners  and  Partnership  No.  1,  and 
Carlton,  Chamberlain  &  Co.,  v.  May* 
&  Co.,  245 

TITLE  OF  ACTS  OF  THE  LEGISLATURE. 

See  Constitutional  Law  Nos.  1  to  80  inclusive, 
and 

Shieidt  and  Preston  t.  BenneU,  A  uditor,       74 

TRUSTS  AND  TRUSTEES. 

1.  When  a  debtor  has  conveyed  land  to  a  tru»- 
tee  to  secure  a  debt,  and  afterwards  another  pei^ 
son  and  the  debtor  agree  that  the  former  shall 
purchase  the  land  and  hold  it  as  a  security  for  the 
purchase  money  he  pays,  and  accordingly  the 
debtor  acquiesces  and  the  other  purchases  the 
land,  the  transaction  constitutes  a  trust  which  a 
coiurt  of  equity  will  enforce. 

Ifease  v.  Capehart,  Eiors.,       96 

2.  See  Limitations  aa  against  Express  Trusts 
No.  1,  and 

Idem,       95 

8.  See  Rescission  of  Contracts  for  Saleaof  Lands 
Nos.  3,  4  and  5,  and 

Western  M.  dk  M.  Co.  v.  Peytona  Cannel 

Coal  Co.,  406 

4.  G.,  as  trustee  for  J.  H.,  received  from  L., 
8872.50,  part  of  the  proceeds  for  thirty-seven  and 
one-half  acres  of  land  conveyed  to  L.  by  said 
trustee  and  treated  the  said  sum  as  part  of  the 
effects  of  said  J.  H.,  and  charge*^  himself  there- 
with in  his  account  with  the  trust  estate  of  said 
J.  H.,  as  a  part  of  $1492.50  with  wliich  he  charged 
himself  in  that  account  as  being  realised  upon  the 
sale  of  the  saw  mill,  and  paid  the  said  $1,492.50, 
as  trustee  to  J.  H.,  to  one  Gist,  as  the  fund  and  in 
behalf  of  said  J.  H.,— Held: 

The  payment  must  be  considered,  in  this  pro- 
ceeding, as  having  been  made  on  behalf  of  said  J. 
H  ,  principal  debtor,  and  not  on  behalf  of  defend- 
ant; without  prejudice,  however,  to  the  right  of 
defendant,  or  others  having  proper  claim,  to  insti- 
tute proper  proceedings  against  said  trustee  for 
misapplication  of  the  $872.60,  if  misapplied;  and 
without  prejudice  to  defendant,  or  other 
party  having  right  to  institute  proper  pro- 
ceedings to  set  aside  the  sale  and  convey- 
ance of  the  thirty-seven  and  one-half  acres 
made  by  said  trustee  to  Martha  Lowry,  May  28, 
18iM ;  or  the  skle  made  to  Mairlin  Lowry,  or  tik 
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nleaod  oonTeyanoe  from  Kaylor  tod  the  Apple- 

ggtet  to  Martha  Lowry  ol  May  28,  1864;  and  alao 

any  prooeedinga  bad  or  baaed  upon  either  of  the 

dfeda  of  trust  executed  by  J.  Hinkaon  and  wife  to 

faid   trustee,  and  defendant  and  wife  to  said 

trust(;e,  in  which  they  may   show  themselves 

entitled  to  redreoa. 

Applegate  v.  HinkBoUy       894 

6.  All  the  parties  in  interest,  not  >»elng  before 
the  court,  it  is  not  proper,  in  this  case,  to  under- 
take to  settle  the  rights  of  the  defendant  to  the 

9872.60. 

I4em,       594 

UNDERTAKINGS  ON  EXECUTIONS. 

1.  Where  an  undertaking  Uken  by  an  ofiAcer 
under  the  proviaions  of  the  first  section  of  chap- 
ter one  hundred  and  forty-two  of  the  Code  of 
West  Virginia,  of  1868,  shows  upon  ita  face  that 
iheyltfK  faoias  was  loTled.upon  varioua  articles  of 
personal  property  which  were  valued  by  the  offi* 
cer,  in  the  aggregate,  at  9626,  and  that  the  day 
Hxed  in  the  undertaking  foi  the  delivery  of  a 
large  part  of  said  property  had  paaaad  at  the  exe- 
cution of  the  undertaking^the  undertaking  is 
not  good,  under  tbe  provisions  of  said  chapter  of 
said  Code,  but  is  materially  defective  and  irregu- 
lar. And  in  a  case,  upon  notice  of  motion  for  j  udg- 
ment  upon  such  undertaking,  under  said  chapter, 
it  is  competent  fur  the  eourt  to  quash  such  nnder- 
taklng,  on  motion  of  the  defendants. 

WalloM  v.  McCwrty,       193 

2.  It  is  error  for  the  court  to  refuse  to  quash 
auch  underukiog  and  proceed  to  give  judgmeot 
thereon  against  the  defendants  for  $626,  the  value 
of  the  property  stated  in  the  undertaking. 

Idemt       193 

UNLAWFUL  ENTEY  AND  DETAINER. 

1.  A  party  dsiriiing  a  town  lot,  under  an  exec- 
utory contract,  can  not  maintain  an  action  or  pro- 
ceeding of  unlawful  entry  aud  detainer  under  the 
two  hundred  and  eleventh  section  of  chapter  fifty 
of  the  Code  against  his  vendor  or  his  alienee,  who 
has  the  legal  title,  where  the  entry  was  without 
force,  and  made  under  claim  of  right  to  the  pos- 
session and  where  such  party  was  notin  theactua' 
poasession  of  the  lot  when  tbe  entry  was  made. 

Superviton  v.  EUitOHf       308 

2.  See  Pleading— At  Law  Nos.  4,  5  and  6,  and 

Idem^       308 

3.  See  Practice— At  Common  Law  No.  12,  and 

/(/em,        308 
VARIANCE. 

1.  See  Practice— At  Common  Law  No.  3,  and 

liump$on*s  Exort.fforf&c.^y.  Bogffs,       63 

2.  See  Pleading— At  Law  Nos.  1*0, 11  and  12,  and 

SKmmons  r.  Insmanee  Cb.,       474 


8.  Bee  Pieading^^t  Law  Koe.  19, 16  and  17,  and 
J»me»  A  MUtMU  r,  Adams,       9BB 

4.  See  Criminal  Law  No.  12,  and 

Stater,  FUafatridtt        707 

WIDOW. 


See  Settlement  of  Estntes  No.  7,  and 
Lttidteg  r.  KUm, 

WILLS. 
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Henry  Bell,  a  resident  of  the  eounty  of  Ofale, 
during  his  lifetime,  made  and  published,  in  doe 
form  of  law,  hia  last  will,  which  lain  theee  woida, 
to- wit: 

**  In  the  name  of  God,  Amen :  I,  Henry  Bi^ 
of  Ohio  county,  and  State  of  VirgiAia,  being  «f 
sound  mind  and  memory,  do  make  and  publlah 
this,  my  last  will  and  testament : 

Item  Ftrgt—l  direct  that  all  my  just  d^bta  and 
funeral  expenses  be  paid  so  soon  after  u.y  deoe^ae 
as  possible,  out  of  the  first  moneys  which  ahali 
come  into  the  hands  of  my  executors,  from  any 
portion  of  my  estate  ordered  to  bo  sold,  real  or 
personal.  I  also  direct  that  a  valoatiun  or  ap- 
praisement be  made  of  all  my  persooAl  estaie^by 
three  judiciotts  neighbors,  sind,  afiei  being  signed 
with  their  names,  that  a  copy  of  the  eame  be 
given  to  each  of  my  executors. 

Bern  Second— I  will  that  all  my  personal  eetate, 
except  my  household  and  kitchen  furniture,  afaaU 
be  sold  at  public  auction,  on  a  reaaonable  credit, 
immediately  after  the  expiration  of  Tlioaas 
Crelghton's  lease,  which  will  expire  in  September, 
1840 ;  the  net  prooeeda  of  wUch,  my  personal 
estate  aforesaid,  as  ordered  to  be  sold,  I  will  and 
give  to  my  wife  and  children,  share'  and  siiare 
alike,  the  share  of  each  child  to  be  applied  to  the 
education  thereof,  under  the  direction  of  my  ex- 
ecutors. 

Item  Third— 1  give  and  bequeath  unto  my  wile 
all  my  household  and  kitchen  furniture,  for  her 
own  U9e. 

Item  Fourth— liUmf  will  and  Intention  that 
all  the  real  estate  of  which  I  shall  die  pueaeased  or 
entitled  to  have,  in  law  or  equity,  except  my  farm 
on  which  I  reside,  shall  be  sold  by  my  exeeutocs, 
or  the  survivor  of  them,  or  the  <M>e  qualifying 
and  undertaking  to  act,  for  a  fair  and  reaaonahle 
value,  getting  always  the  most  that  can  be  gA', 
to  be  sold  on  a  credit  by  iobtallments,  as  is  oaiaJ 
in  such  cases,  and  to  effectuate  thi^,  my  inteaUon, 
I  give  and  deviad  all  my  real  estate  to  which  I 
may  die  entitled,  as  aforesaid,  (except  my  home 
farm  on  which  I  reside,)  to  my  execntora,  or  te 
the  surrivor,  and  if  both  do  not  qualify  and  nn- 
dertake  to  act,  as  my  executors,  to  tbe  o~e  so 
qualifying  and  undertaking  to  act,  with  foil  pow- 
er and  authority  to  sell  and  dispose  of  the 
as  f  aUy  sa  I  would  do  if  UVing. 
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Beml^fik  I  gt^e  and  beqiKrtfc  tb>  add  ftmi, 
•n  whieh  I  itoir  reside,  to  my  only  son  Moses  and 
hta  hein,  prwided  luj  vile  shoald  not  hsTe  an- 
other ion  bj  mo ;  but  if  she  has  another  son  b j 
me,  born  alive,  whetber  before  or  after  my  dealh, 
tbeo  I  wUl  and  devise  the  said  huiae  fami  on 
which  I  now  live,  together  with  the  pieee  or  par- 
oel  of  land  I  bought  of  Marj  Hoeack,  and  which 
Mary  Hoeaok  now  occupieii,  to  my  son  Moses,  and 
such  other  son  as  my  wife  may  have  by  me  before 
or  after  my  death,  to  be  equally  divided  betweeu 
them,  by  my  ezecators :  and  I  direct  that  m> 
hoBM  farm  and  the  Mary  Husaek  farm,  be  divldea 
between  my  sons  as  follows,  to-wit:  a  portion  o. 
the  home  farm  be  taken  from  and  added  to  the 
Mary  Uusack  farm,  so  as  to  make  the  shares  ol 
eaoheqoaJ;  bul  should  my  wife  have  no  other 
son  by  me,  born  alive,  before  or  after  my  death, 
then  said  none  farm  to  go  to  my  sun  Muses,  and 
the  Mary  Hiwaek  farm  to  |mms  to  my  execu- 
tors, and  to  be  sold  as  I  have  directed  in  regaitl  to 
ail  my  other  lauds ;  but  should  my  wife  have  an- 
other daughter  by  me,  bum  alive,  whether  before 
or  after  my  death,  such  daugh  er  is  to  have  her 
sh^  with  the  mother  and  the  other  six  children, 
of  the  personal  pxopert  y  before  directed  to  be  sold, 
and  t«»  have  also  an  equal  share  with  my  other 

daughieis. 
Item  Sixth^l  will  and  bequeath  my  said  home 

isrm  to  my  wife  in  lieu  and  instead  of  duwer,  fot 
and  during  her  natural  life,  and  no  longer,  with 
this  request  and  direction  to  my  wife,  that  she 
will  nut  cultivate  luore  of  the  land  in  Indian  eom 
than  Ave  acres  in  any  one  year,  and  that  one  hun- 
dred sheep  be  kept  un  the  place  annually. 
/(eM&oeii/A— I  also  wlU  and  bequeath  that  the 

net  proceeds  of  the  lands,  before  given  to  my  ex- 
ecutors to  be  sold,  be  given  to  my  daughters  and 
divided  among  them,  share  and  share  allxe ;  and 
after-born  daughters  of  mine,  whether  born  in 
my  life  or  after  my  death,  as  aforesaid,  to  have  an 
equal  share  and  part  with  my  other  daughters ; 
the  {Moceeds  of  the  same  is  to  be  pot  out  at  inter- 
est  by  my  execntors,  on  good  real  security,  and 
the  share  ot  each  paid  to  her  when  she  is  married 
or  twenty-one  years  of  age,  as  either  event  may 

happen  first, 
it  is  farther  my  will  that  if  any  one  of  my 

daoghten  should  die  without  being,  or  having 
been,  marriel,  and  under  the  age  of  twenty-oue 
years,  that  her,  or  their  share,  shall  go  the  sur- 
viving sister  or'  sisters ;  and  if  I  should  have 
another  s^n  burn  alive,  before  or  after  my  death, 
that  incase  one  of  them  dies  without  being  m.(r- 
rled  or  having  been  married,  aud  under  the  age  of 
twenty-one  years,  the  said  home  farm  shall,  in 
such  case,  go  to  the  surviving  son;  and 
the  Mary  Hoeack  farm  shall  go  to  m^ 
executors  or  the  survivor  of   them,  or  the  one 
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seeds  thereof  be  divided  among  my  daoghtera 
then  living. 

If  any  di  Acuity  or  dispute  should  arise  abont 
the  division  or  distribntlon  of  my  real  or  personal 
estate,  it  is  my  desire  that  the  same  be  referred 
for  settlement  and  adjustment  to  the  decisloa  and 
award  of  three  intelligent,  honest  and  capable 
men. 

I  do  make,  ooustitute  and  appoint  my  friends, 
Jacob  Gooding  and  James  Vance^  executors  of 
this,  my  last  will  and  testament,  hereby  revoking 
any  and  all  former  wills  by  me  at  any  time  made. 

It  is  my  #irisn  that  aa  to  the  real  estate  ordered 
to  be  sold,  the  court  require  no  security  from 
them,  but  that  as  to  the  personal  esute  they  give 
the  usual  security ;  i/.  In  the  education  of  my 
children,  what  is  before  given  for  that  purpose 
should  not  be  enough,  that  the  annual  profits,  er 
intertst  otherwise  ariaing,  may  be  applied  to  that 
purpose ;  I  also  charge  my  wife  with  the  educa« 
ttoa  of  my  sous— not  a  clamical  education,  but 
unly  a  common  one,  such  as  is  common  among 
boya  of  the  neighborhood;  1  also  chai^  the 
rent  of  the  Mary  Husaek  farm  with  the  education 
of  my  sons,  should  my  wife  have  another  son  to 
edncate. 

In  witnem  whereof,  I  Henry  Bell,  the  testator, 
have  to  this,  my  last  will  and  tesument,  written 
un  one  sheet  of  paper,  set  my  hand  and  seal  this 
'iSth  day  of  October,  in  the  year  of  our^Lord,  one 
tboumud  dght  hundred  and  thirty-nine, 

(Signed)  Hkmby  Bkll.     [Seal.] 

The  will  was  executed  in  the  presence  of  three 
subscribing  witnesses. 

After  the  death  of  the  testator,  and  at  the  Feb- 
ruary term,  1840,  of  the  county  court  of  Ohio 
county,  the  will  was  duly  pr>fven  aud  admitted  to 
probate.  On  the  2d  of  March,  1840,  the  executors 
uamed  in  the  will  duly  qualified  and  gave  bond 
and  security  as  such,  before  the  said  county 
court,  accotdtng  to  law. 

The  testator,  at  his  death,  left  his  widow  and 
seven  children  living;  and  his  widow  had  a 
daughter  a  few  days  after  his  death.  The  chil- 
dren are  as  follows :  Maigaret  J.,  born  1622 ;  Ann 
£.,  bom  September,  1824 ;  Moses,  bom  Novemt>er, 
1828;  Maria  L.,  boru  October,  1830;  Sallle  A., 
bora  August,  188S;  Mary  E.,  born  May,  1886; 
Jlelvina  E.,  born  March,  1888;  Henrietta  V.,  born 
January  81,  1840;  Maigaret  J.,  married  to  John 
Hosaek,  and  died  after  she  became  21  years  old— 
leaviog  one  child,  Henry  Hoeack,  who  is  still  liv- 
ing, and  is  ol  full  sge;  Maria  L.,  married  Lewis 
Fuwell,  and  died,  and  left  but  one  child,  who 
lived  but  a  few  months— her  husband,  the  fother 
of  the  child.  Is  still  living ;  Mary  E.  died  at  the 
age  of  13  years;  Ella  A.,  married  Joseph  F. 
Buchanan.    Ssiah  A.,  Henrietta  V.,  Melvlna  E., 
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The  parcel  of  Umd  io  omtroTeny,  contains 
forty ^our  acres,  and  ia  no  part  of  the  testator's 
home  farm  or  the  Marj  Hoaack  farm,  and  it  has 
never  been  sold  by  the  executors  or  the  surviror 
of  them. 

Before  this  suit  was  brought  Jacob  Gooding,  one 
of  the  executors,  died,  and  after  uis  death  eject- 
ment was  brought  againat  the  defendant  Uumpb- 
rey«  by  Vauoe,  the  surviving  executor,  to  recover 
the  said  parcel  of  forty-four  acres  of  land ;  Vance 
died  during  the  pendency  of  the  suit,  and  the 
suit  was  duly  revived  in  the  name  of 
John  D.  Maxwell,  administrator  de  tony  non  with 
the  wlU  annexed,  of  the  testator. 

The  teststor during  his  life  brought,  ejectment 
in  the  circuit  court  of  Ohio  county,  against  cer- 
tain persons  named  Marlow,  to  recover  said  forty, 
four  acres  of  land,  which  suit  was  pending  and 
not  finally  determined,  until  the  8th  September, 
1806,  when  by  a  decision  of  the  court  of  appeals 
of  Virginia,  the  Judgment  of  the  circuit  court  to 
favor  of  said  testator's  lessee,  was  affirmed.  Soon 
after  this  decision  writs  of  possession  were  issued 
at  the  instance  of  the  executors,  but  never  exe- 
cuted. 

In  November,  1871,  Joseph  H.  Little  bargained 
and  sold  by  contract,  four  undivided  flf ihs  of  said 

acres  of  land  to  defendant  Humphrey,  for 

$1,472,  payable  in  instalmenta,  and  bound  himself 
to  make  a  general  warranty  deed  therefur,  when 
all  the  purchase  money  should  be  paid.  Said 
Eliza  A.  and  her  husband,  on  the  14th  day  of 
November,  1868,  by  deed  conveyed  to  said  Little, 
in  consideration  of  one  dollar,  their  interest  in 
the  land  In  controversy  ;  and  on  the  21st  of  No- 
vember, 1868,  Sarah  A.,  Melvina  E.  and  Uenrietu 
V.  Bell,  in  consideration  of  928,  by  deed,  con- 
veyed their  interest  in  the  land  in  controversy  to 
said  Little.  Elach  of  said  last  named  deeds  are 
deeds  of  general  warranty.  PlainiifT  and  defend- 
ant both  claim  title  under  the  testator,  and  there 
is  no  dispute  as  to  the  testator  having  title  to  the 
land  at  his  death.— Hkld  : 

1.  That  the  will  of  the  testator  passed  to  the  ex- 
ecutors a  power  coupled  with  an  interest  in  the 
land  in  controversy ;  tliat  it  invested  them  with 
the  fee  simple  estate  in  the  land  in  trust  to  sell 
and  pay  the  net  proceeds,  in  money,  to  the 
daughters,  dc,  aud  it  broke  the  inheritance. 

Bell^t  Admr.  v.  Humpkrey^       1 

2.  That  it  was  a  general  intention  of  the  testa- 
tor, by  his  will,  to  give  maney,  personal  estate,  to 
his  daughters,  and  not  land  in  kind. 

7(f«m,       1 


8.  That  the  general  intent  of  the  ieatalcr  has 
never  been  accomplished,  nor  is  it  poasibla  of 
accomplishment,  in  the  sense  in  which  such  de- 
vises are  usually  made,  so  as  to  vest  the  legal  or 
equitable  estate,  in  fee  simple,  in  the  land,  in  the 
daughters  or  their  dosoendans,  or  either  of  tbem, 
when  the  youngest  child  became  twentyK»ne 

years  old,  or  since. 

Idem,       1 

4.  That,  on  the  death  of  Gooding,  the  said  pov* 

er  coupled  with  an  interest,  as  aforesaid,  aurrlved 

to  VanOe ;  and  Vance,  as  surviving  executor,  had 

the  right  to  maintain  ejectment  agaiuot  defendant 

Humphrey,  for  the  recovery  of  said  Ltnd,  at  the 

commencement  of  this  suit. 

Jcfeaa,       1 

5.  That  upon  the  death  of  the  suryiving  execu- 
tor, Vance,  It  was  competent  and  profter  to  revive 
the  suit  In  the  name  of  the  administrator  de  bemu 
non  of  the  testator,  he  being  invested  by  law  with 

the  right  to  prosecute  it. 

Idem^       1 

6.  On  the  death  of  the  testator  it  was  the  right 

of  the  executors  to  enter  ui>on  the  land  and  take 

the  rents  and  prottta. 

Idem,  *  1 

7  The  delay  of  the  sale  of  the  land  did  not  di- 
vest the  right  of  the  executors  to  recover  it  in 

ejectment. 

/dem,       1 

8.  It  was  competent  for  the  devisees  of  the  net 
proceeds  of  sale,  or  any  of  them,  to  have  filed  a 
bill  in  equity,  at  any  time,  to  compel  a  sale  and 
the  execution  of  the  trust,  according  to  the  gen- 
eral intent  of  the  teatator. 

1 


9.  The  right  the  surviving  executor  had  to  the 

possession  of  the  lands  in  controvetay  had  not 

been  divested  at  the  commencement  of  the  action 

of  ejectment. 

Idem,       I 

10.  It  would  have  b««n  impmper  for  the  execo- 
tors  to  have  sold  the  lana  in  controversy  while  the 
title  thereto  was  controverted  in  the  ejectment 
commenced  by  the  testator  during  his  life,  and 
which  was  not  determined  till  1856. 

Idem,       1 

11.  Wills  are  to  be  construed  according  to  the 
iutention  of  the  testator,  but  to  this  rule  thezeare 
sevcial  well  defined  qualifications,  among  which 
are:  Firtl,  The  first  universal  qualificaiion  of  the 
rule,  is,  that  it  is  the  iutention  of  the  lestatur  ex- 
pressed in  the  will ;  a  d  this  must  be  Judged  of, 
exclusively,  by  the  words  of  the  instrument,  as 
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applied  to  the  subject  matter  and  the  sorrouDd- 
log  cdrcumstanoes.  Second.  When  the  general  In- 
tent of  the  testator  is  dear,  and  it  Is  impracticable 
to  giTo  effect  to  all  the  langosge  of  the  instru- 
ment, expresdve  of  some  particular  or  special  in- 
tent, the  latter  must  yield  to  the  former;  but 
erery  expressed  intent  of  the  testator  most  be 
carried  out  when  it  can  be.  T^ird,  A  clearly  ex- 
pressed intention  in  one  portion  of  the  will  is  not 
to  yield  to  a  doubtful  construction  in  any  other 
portion  of  the  instrument.  /</em, 


WRIT  OF  ERROR. 

1.  See  Criminal  Law  Nos.  1  and  6,  and 

StaU  ?.  Alien,       680 

2.  See  Criminal  Law  No.  1(1,  and 

SUUe  T.  FUMpoMek^       707 

3.  See  Criminal  Law  No.  14,  and 

SUUe  T.  Kyle^       711 
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